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'Þ ment of Law and Equity &c.) is moſt humbly 
dedicated by 


Your moſt OB d 


and Obedient Servant, 


Charles Viner. 
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Subſcribers NAMES to VINER's Abridgment. 


N. B. Thoſe mark d thus * are Names come to Hand ſince the 
_ Liſt to the former Volume was printed off. 


| A. 
Ohn Agar, E/q; Serjeant at Law. 
Mr. Oliver Acton of the Inner-Temple. 
Anthony Allen, E. q; one of the Maſters 
in Chancery. | | 
Thomas Apperley, A. D. 
ohn Aſpinall of the MHidale-Temple, Eſq; 
ohn Ackins of Lincolu's- Inn, Eiq; 
obert Atkinſon of Lincoln's- Inn, Eſq; 
Thomas Aylmer of Petersfeld, Eiq; 


B 


ohn Belfield, E/q; Serjeant at Law. 

homas Birch, Eq; one of his Majeſty's 
Serjeants at Law. 

Edward Bootle, /i; Serjeant at Law. 

Edward Bacon of Yorwich, Eſq; 

* Baker of the Middle-Temple, 
Eſq; 

Roh Sicanaigh Baldwin of the Middle- 
Temple, Fiq; 

Henry Bankes of Lincoln"s-Inn, Eſq; 

F _ Baruard ol the Midale-Jemple, 
Eſq; 

The Hon Mr. Baron of Northampton- 

ire, A. M. 

The Hon. Henry Bathurſt of Lincoln's- 
Inn, Eſq; | 

Mr. Henry Beavis of Barn/taple in Devon. 

Hugh-Barker Bell ot Aylesbury, Eſq; 

Luke Benne of the Middle-Temple, Eſq; 

Rich. Bennet of che Inner-Temple, Eſq; 

Rich. Berenger of the [nner-Temple, Eiq; 

—_ Bernard of the Middle-Temple, 

Robe Bicknell of the Inner-Zemple, Eſq; 

Wm. Biſhop of Frenſham in Surry, Eſq; 

Ignatius Blake, Eſq; 

Tho. Blencowe of the Inner-Temple, Eſq ; 

Tho. Bolichoe of rhe Middle-Temple, Eſq; 

John Bond of the Inner-Temple, Eſq; 


1 


T homas Bonſoy ot the Midale-Temple, 
Eſqʒ; 


| 


7 


| Thomas Bootle, E/q; Chancellor to his 


Royal Highneſs the Prince of Wales, 
ames Booth of Lincoln s- Inn, Eſq; 
homas Borrett, i; one of the Protho- 
notaries of the Court of C. B. 
— Brampſton of the Middle-Temple, 
_ Elq; 
* John-F reke Brickdale of the Middle- 
Temple, Eſq; | 
2 ittell Bridge of the Inner-Temple, 
iq; 
ob Heownlnj of Lincoln's-Tnn, Eſq; 
homas Burrel of the Inner-Temple, Eſq; 


James Burrow, Maſter of the Crown- 


Office in the Inner-Templec, Eſq; 
Leonard Buxton of the [aner-Temple, 


Eſq; 
C 


The Honourable Charles Clarke, Eſq; one 
of the Barons of the Court of Exchequer. 
The Honourable Edw. Clive, Eſq; one of 
the Barons of the Court of Exchequer. 
Tho. Caldecot of the Middle-Temple, Eſq; 
Sir William Calvert, Kut. Alderman of 
London. 
Peter Calvert, Eſq; 
Francis Capper of Lincolu's-Inn, Eſq; 
Tho. Carew of the Middle-Temple, Ea, 
17 Carew of e Eiq; 
ich. Cheſlyn of the Inner-Temple, Eſq; 
Mr. Jerningham Chevel y of the Si Clerks- 
Ofice. 
John Cholwell of the TInner-Temple, Eſq; 
ohn Cholwich of the Middle-TJemple, Eſq; 
Francis Chute of Lincoln's-Inn, Eſq; one 
of His Majeſty's Counſel learned in 
the Law. . . 
Godfrey Clarke of Chilcot in the County 
of Derby, Eſq; 
ohn Clarke of the Inner-Temple, Eſq; ' 
homas Clarke of Liucolu's-Inn, Eſq; 
one of His Majeſty's Counſel learned 


in the Law. 
Mr. Dennie 
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Names of the Subſcribers. 


0 — 
* 


— —-—? n 


Mr. Dennis Clarke of Graz's- Inn. 
Richard Clayton of the - Inner-Temple, 
Eſq; | 
The Km Thomas Clifron, D. D. and 
Rector of Boyton in Wilts, - 
John Collier of the Mddle-Tempte, Eſq; 
George Cook, Eſq; Chief Prothonorary 
of the Court of C. B. 
gon Cooke of Exeter, Eſq; 
Samuel Cox of the [nner-Temple, Eſq; 
Mr. William Cranſton Attorney at Law 
in Fohnſon's Court, Fleet-ſtreer. 
Thomas Craſtzr of———Eiſq; 
Bertram Craiter of Cray's- Inn, Eſq; 
Samuel Cruwys of the Inner-Temple, 
Roger Cumberbach of Cheſter, Eſq; 
Sir john Cuſt, Barr. 


D. 


The Honourable James De Lancey, 
Eſq; Chief juſtice of New-ork. 


Eſq; 


Richard Draper, E/q; Serjeant at Law, 


tor 2 Books. 
William Douglas of the Middle-Temple, 
Eſq; 


Chriſtopher Doyley of the Inner-Temphe, 


Eſq; 
Philip Drake of the Inzer-Temple, Eſq; 
Mr. John Drake of Tavi/lock. 
Edw. Drewe of the M ddle-Temple, Eſq; 
* Matthew Duano ot Gray's-lan, Eiq; 
John Dyneley of Lincolu's-Inn, Eſq; 


E. 


William Eyre E/q; Serjeant at Law. 

Mr. Charles Eades of Petersfield, Hants. 

Mr. John Edgcombe of Tavifock in the 
County of Devon. 

Edwards of Shrewsbury, Eſq; 

vs Ed wards of Shrewsbury, Eq; 
= Edwards of the Inner-Temple, 

iq; 

'T 11 Elder, E/q; 

Kingſmill Evans ot Lincoln's-Inn, Eſq; 

Thomas Evans, E/q; Recorder of Bury, 


F. 

The Hon Sir Michael Foſter, Kant. one 
of rhe Juſtices of che Courr of King's- 
Bench. | 

Tohn Farrhill of Chichefter, Eſq; 

1 Fawcet of the Inner-Temple, 
* Fenton of the Midale-Jemple, Eſq ; 
vertham Filmer ot Lincoln*s-Inn, Eſq; 

Robert Filmer of the Middle-Temple, Eſq; 

Forbes Fiſher of the Inner-Zemple, Eſq; 

John Floyer of Lincoln's-Iun, Eiq; 


7 


James Forſter of wn hte, EGB 
Mr. Robert Fulwood of Whitchurch in 
Hants. 8 


Pierce Galliard of Lincoln's-Inn, Eſq; 
Jon Gape of the Midale- Temple, Eiq; 
atrick Garden of Lincoln's-Inn, Etq ; 
James Gilpin of Oxford, Eſq; 
Mr. ting: Grace of Jouthwark. _ 
Charles Green of Lincoln's-Inn, Eſq; 
Edward Green of the Midale-Jemplie, Eſq; 
Thomas Gregg of Linco/n's-Inn, Eſq; 
George Grenville ot theInner-Temple, Eſq; 
James Grenville of the Migdle-Temple, Eſq; 
Wm. de Grey of the M:ddle-Temple, Ela; 
John Griffith of Garz in the County of 
Denbigh, Eſq; | 
Nathaniel Gundry of Lincoln's-Inn, Eſq; 
one of His Majeſty's Counſel Learned 
in the Law, 1 | | 


William Hayward, E/; Serjeant at Law, 

Thomas Huſſey, K/q; Serjeant at Law. 

Lg” RES Hall, of the Inner-Temple, 
Eſq; 

H 3 Hall of the Inner-Zemple, Eſq; 

William Hamilton of Lincoln's-Inn, Eiq; 

Mr. John Hand. 

Job Hanmer of Lincoln*s-Inn, Eſq; 
obert Harley of Lincolu's- un, Eſq; 
Robert Harper of L:ncoln's-Inn, Eſq; 
Henry Hatſell of the 4:ddle-Temple, Eſq; 
Chriſtopher Hawkins of Corawall, Eſq; 
Mr. John Hawkins of Helſton in Cornwall 

Arthur Heigham ot » Eſq; 
Robert Henly of the Temple, Eſq; 
Thede Hey wood of the [nner-Temple, Elq; 
George Hill of the Aidale- Temple, Eſq; 
* Mr. William Hill of Cliferd's-Inn. 
Wm. Hippelley of Lincoln's-Inn, Eſq; 
Peter Holtord of Gray*s-Inn, Eiq; 
Mr. Charles Hore of Great .@ueen-/trect, 
Edmund Hoskins of Lincoln's-Inn, Eſq; 
= Howl1e of Norwich, Eſq; 

r. Hunt. 
Matthew Hutton of Lincoln s-Inn, Eſq; 
Mr. Francis Hutton of Gray's-Inn. 
* Hyde of Frodſham in Choſbire, 


95 
Nicholas Hyett of the Inner-Temple, Eſq; 


I. 
Samuel Jeake of the Middle-Temple, Eſq; 
Barth. Jeffery of the Midale-Temple, Elq-; 
Mr. J. Ingram of Bewdley. 
Paul Joddrel jun. of Lincoln s-Inn, Eſq; 
Mr. Theodore Johnſon of Lincols's-Inp. 
Arthur Jones ot Lincoln's-Inn, Eſq; 


| Charles Joye of the Inner-Temple, Eſq; 
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peter Joye of the Inner-Temple, Eſq; 
John Ivie of che Iuner-Jemple, Eſq; 


K 


Richard- Johnſon Kettleby, Ei; Serjeant 


at Law. 
William Knipe of Lincolnu's-Inn, Eſq; 
Thomas Kytfin, ot Macnan, in the 
County ot Carnarvan, Eiq; 
L. 


The Honourable Society of Lincoln g- Inn. 

Edward Leeds, Eſq; Serjeant at Law. 

John Lacy of Linco/n's- Inn, Elq; 

Mr. John Lacy of Farnham in Surrey. 

Francis Larwood, E/q; Steward ot the 
Ciry of Norwich, 

john Lawſon of the Inner- Temple, Eſq; 

James Lawſon, Eſq; | 

The Hon. Heneage Legg of Lincoln's- 
Inn, Eſq; one ot His Majeſty's Counſel 
Learned in the Law. 

Mr. Humphrey Leigh of Exeter. 

Nr. Robert Lew is ot Delgelly 

Mr. John Ley of Exeter. 

Robert Lowe ot Middlewiche in Cheſhire, 
Eſq; 

—— Lowndes of the Middte-Temple, Eſq; 


* Richard Lloyd, E/q; one of his Ma- 


jeſty's Counſel learned in the Law. 
Mr. Thomas Lloyd, Aflociate to the 
Ld. Ch. Juſt. Willes. 
John Luùpton of the Middle-Temple, Eſq; 


M. | 
The Right Hon. the Lord Viſcount 


Montague. 

The Hon. Mr. Baron Manwaring of Cheſ- 
Jer. | 

The Hon. William Murray of Lincoln's- 
Inn, Eſq; His Majeſty's Solicitor- 
General. 

Mr. Rich. Maddox of the Iuner-Zemple. 

John Manley of —, Eſq; 

ſohn Maire of Gray's-Inn, Eſq; 

Lomax Martin of Lincoln s-Inn, Eſq; 

John Maſon of the M:dd/e-Temple, Eiq; 


Thomas Maſon. of the 1:ddle-Temple, 


Etq; 
Mr. 1 Mawdeſley, of Wigan 
in the County of Lancaſter. 
Mr. Mayer of Han-Regis in Norfolk. 
William Melmouth of Liucolu's-Inn, Eſq; 
William Mildmay of the Mddle-Temple, 


Eſq; | 
Thomas Miller of the Middle-Temple, Eſq; 
Edward Mills of Lincoln's-Izn, Eſq; 
Henry Mitton E/q; 
Mr. John Moody ot Havant in Hants. 


Names of the Subſcribers. 


| John Nanney of Maeypanty in the Couns; 


| William Norris of Norwich, Eſq; 


N. 


ay of ra hae 8 * * 2 

rge Nares of the Inner-Temple 3 
Walter Noel, Eſq; . 7 
Anthony Norris of —, Eſq; q 


Fletcher Norton of the 2iddle-Temple 


Eſq; 
O 


The Right Hon. the Ear} of Orrery. © 
The Right Hon. Arthur Onflow, Eſq; 
Speaker of the Houſe of Commons. 
Robert Ord of Lincoln g. Inn, Eq; 
Stanhope Ot way of Lincoln i-Inn, Eſd; 
Edward Owen of Garthangarad in Merj- 
onethfhire Eſq; Prothonotary of North 
Wales Circuit. 
Thomas Owen of Lixco/n"s-Inn, Eſq; 
PL on 
Samuel Prime, E/q; one of his Majeſty's 
Serjeants at Law. 21 


John Page of Watergate in Suſſex, Eſq; 
Richard Parminter ot the MA ddle-Zemiple, 


Eſq; IT TRI 
Mr. Ambroſe Penfound of Dartmouth, in 

the County of Devon. Grin 
Thomas Phillips of the Middle-Templt, 


Danby Pickering of Cray”s-Iny Eſq; * 
* Pilſworth of the Inner-Zemple, 
7 
William Plaxton of—, Eſq; 
German Pole ot Raalourn, in the County 
ot Derby, Eiq; 

John Pollen of Lincolu's-ſun, Eſq; 
Samuel Henry Pont of Linceln's-Ian, 


David Poole of Lince/a's-Tnn, Eſq; 
Than Potter of the Middle-Temple, 
iq; 
9 Ni. George Powell of Symond*s-Tna, 
Charles Pratt of the [zner-Temple, Elq; 
Iſaac Preiton of Norwich, Eſq; 
Mr. George Prideaux of K:ngsbridge in 
the County of Devon. 

John Probyn of Lincoln's- Ian, Eſq; 

* George Proctor of the Middle-7emple, 
Thom Pryſe of Cagert han, in the County 
ot Cardigan, Eſgq; rr 
Walter Pryſe of Nocdſtoc in the County 
of Oxon, Eſq; | 

Jon Puleſton, Eſq; 
ichard Puleſton, Eſq; 


| Eq; 


William Purcas of the Middle-Temple, 
| F Joy 


—— n 
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Names of the Subſcribers. 


* John Pyne, of the Middle-Temple, — 


R. 
Sir Dudley Ryder, Kut. His Majeſty's 
Attorney-General, 
Humphrey Rant of Ipſewich, Eſq; 
Mr. on Reyner. 
Mr. William Ring of the Bath. 
Mr. Richard Ring of Cheriton in Somer- 
ſelſhire. 
The Rev. Mr. Benj. Robertſhaw, A. M. 
Francis Rock of Lincoln's-Inn, * | 
Richard Ryder of Lincoln Inn, Eiq; 


S 


Matthew Skinner, Eſq; one of His Ma- 
jeſty's Serjeants at Law, and Chief 
Juſtice of Cheſter. 

Richard Samborne of Lincoln's-Inn, Eſq; 

Mr. John Searle, Proctor of the Arches 
Court of Canterbury. 

William Selwin ot the Inner-Temple, Eſq; | 

Richard Shadwell of the 1iddle-Temple, 
Eſq; 

Wally Shepherd, Deputy Steward of 
the City of Hereford, E1q; 

* John Skinner of Linco/n*s-Inn, Eſq; 

Robert Aglionby Slany, Eiq; 

Sir Edward Smyth of H Hall in Ee 
Bart. 

Mr. Thomas Southcot of Ottery St. Mary, 
in Devon. 

John Spooner of Lincoln - Inn, Eſq; 

Stani forth of Lincolu's- Iun, Eiq; 

Tho. Staunton of the Middle-Jemple, Eſq; 

Thomas Stephens ot the Iauer-Temple, 
Eſq; | 

you — of the Middle-Temple, Eſq; 

Vm. Strahan of Doors Commons, L. L. D. 

Lewis Stucley of the Afiddle-Temple, 
Eſq; for 2 Setts. 

Edward Sulyard of Storw-.Warket, Eſq; 


s 


* The Right Hon. the Lord Tenham. 
The Honourable Society of the Mddle- 
Temple. 
The Hon. John Talbot, E/q; his Majeſ- 
ty's other ſuſtice ot Cheſter. 
William Talbot ot Lincolu's-Inn, Eſq; 
The Rev. Mr. john Talman of the 695 
of New Sarum. 
oleph Taylor of the Inner-Temple, Eſq; 
lr. William Templeman of Dorcheſter. 
8 Thurſton of the Middle-Temple, 
Tone Turner of Lincoln's- Inn, Eſq; 
John Turron of Orgrave in the County 


U. 
Sir Simon Urlin, Ant. Serjeant at Law, 
and Recorder of the City of London, 
Thomas Vernon of Gloucſter, Eſq; 
Robert Viner of Lincolnſhire, Eſq; 
Thomas Vivian of Lincoln's-Inn, Eſq; 
Ed w. Umfreville of the Inner-Temple, 


Eſq; 
W. 


The Hon. Benj. Whitaker, Eq; Chief 
uſtice of South-Carolina, 
ward Willes E/q; one of His Majeſ- 
ty's Serjeants at Law, and Attorney 
General of the Dutchy Court. 
William Wynne E/q; Serjeant at Law. 
John Wale of the Inner-Lemple, Eſq; 
Mr. Timothy W aldoe, 
Mr, Walker. 
Charles Waller of Lincoln s-Inn, Eſq; 
Edward Waller of Duck s-Court, Eſq; 
Thomas Warkhouſe of Norwich, Eſq; 
Thomas Warner of Gray's- Inn, Eſq; 
* Sir John Webb, Barr. 
Edward Webbot Gray's-Inn, Eſq; 
Robert Webbot the Midale-Temple, Eſq; 
George Wegg of Colchefter, Eſq; 
Spicer Weldon of Lincoin's-Inn, Eſq; 


| William Whitaker of the Midale-Zemple, 


Eſq; 

Mr. . White of Port/mouth. 

Randall Wilbraham of Lincolnu's-Iun, 
Eiq; 

Edward Williams, Eſq; 

Mr. Courtney Williams of Plymouth. 

Mr. Edward Williams of Winchefter- 
Street, London, 

Robert Williams of Wrexham, Eſq; 

John Williams of Lincola's-lan, kl ; 

* Peckham Williams of Chichefter, Eſq; 

* 1 John Williams of Penn u in Cora- 
Wall. 

Mr. William Williams of Exeter. 

Rich. Wilſon of the Midale-LZemple, Eſq; 

Humph. Wirley of the Inner-Temple, E1q; 

Mr. Thomas Woodmancee ot Port/- 
mouth. 

Mr. Simon Worth of Ziverton in Devon. 

Thomas Wright of Lang ſton in Derby- 

ſhire, Eſq; | 

Edw. Wrighrof the Inner-Temple, Eſq; 

Sir Warkin Williams Wynn of Wyn/tay 
in Denbighſhire, Bart. tor 4 Books. 


F=-. 
Mr. Giles Varde of Crediton in the Coun- 
ty of Devon. 
John Vate of the Inner-Zemple, Eſq; 


of Stafford, Eſq; 
Edward Twells of Roy/ton, Eſq; 


3 York of Erthigg in Denbighſhire, 
Eſq; | 
Ellis Young, EJ; 


A LIST of ſuch SUBSCRIBERS 


from the Kingdom of Ireland as are come 


to Hand. 


HE Ripht Honourable Robert Lord Newport, Lord High Chancellor of 
Ireland. 

The Right Honourable Thomas Marley, Eſq; Lord Chief Fuſtice of the Court of 
King's- Bench in Ireland. | 

The Right Honourable Henry Singleton, Eſq; Lord Chief Fuftice of the Court of 
Common- Pleas # For von þ 

The Right Honourable John Bowes, Eſq; Lord Chief Baron of the Court of Ex- 
chequer 2x Ireland. | 

The ed George Gore, E/q; one of the Fuſtices of the Common-Pleas in 
Ireland. 

The * Michael Ward, E/q; one of the Fuſtices of the King's- Bench 
in Ireland. 

The Honcurable Robert Lindſay, Eſq; (late) one of the Fuſtices of the Common- 
Pleas in Ireland, but now deceaſed. 

The Hencurable Henry Roſe, E/q; (late) one of the Fuſtices of the King's-Bench 
in Ireland, but new deccaſed. 

The Honourable Richard Mounteney, Eſq; one of the Barons of the Court of 
Exchequer in Ireland. 

The Honuurable Arthur Dawſon, Eſq; one of the Barons of the ſaid Court. 

The yr nar of William Yorke, E/; one of tbe Fuſtices of the Common-Pleas 
in Ireland. 

The Honourable Arthur Blenerhaſſet, E/q; one of the Fuftices of the King's- 
Bench 1 Ireland. 


Anthony Malone, E/q; His Majeſty's Prime Serjeant at Law in Ireland. 
St. George Cautfield, Eſq; Attorney-C(reneral in ireland. 

Warden Flood, E/q; So/rcitor-General in Ireland. 

Robert Marſhal, E/q; Second Serjeant at Law in Ireland. 

Philip Tiſdall, //; Third Serjeant at Law in Ireland. 

Eaton Stannard, £/q; Recorder of the City of Dublin, 

Philip Walſhe, E/q; King's Counſel in Ireland. 


2 Blackwood, E/q; Giflard Nesbirt, %; 
rancis Blake, E/; Robert Parkinſon, E/q; 
Simon Broa iſtreet, Eſq; | James Per le, Eſq; 
Mr. Nicholas Clinton. Chriſtopher Robinſon, Eſq; 
ow Fitz-Gibbons, E/q; William Scott, Eq; 
ohn Forbes, Ejq; — Sheridan, E 73 
Anthony Forſter, E/q; arry Smith, E/q; 
Robert French, 27 William Stewart, Eſq; 
Ambroſe Harding, E/q; | Thomas Teniſon, X/q; 
William Harward, E/; | Morris Wall, Eſq: 
we wes⸗ 2 277 2 Warren, E/q; 
Anon) Marley, : 7. Mar te. 
Nicholas Naſh, Ely: N 3 1 * 
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OF THE 


Several TITLES, with their Diviſions and Subdiviſions. 


'RIAL. 


hat Things cannot be tried, 
Things done beyond Sea. 
n made here to be perform'd 
yond Sea. 
By Inſpection. 
Proceſs and Proceedings thereupon. 
How it ſhall be made. 
By Record. 
W here by Record or per Pais. 
Failer, What, upon Nul tiel Record 


leaded. 
Delay of Certification. 
By Proof. 
By Wager of Law. Sce Ley-gager. 
By the Court. 
In what Caſes. 
In reſpect of the Pleadings. 
By Officers of Courts, Attornies &c. 
By Mouth of the Recorder of London. 
In what Caſes, and not per Pais. 
Cuſtoms of the City, 
By whom it ſhall be. 
Extenders. 
Summoners, Pernors, Veiors. 
See Diſceit (G) 
By which of them. 
In what Caſes 
Ancient Ways of Trial 
By Battle, 
In Writ of Right, or other Civil 
Caſes. 
In Criminal Caſes. 


K 
Bart! & wh 4 

Who may wage Battle, or againſt whom 
'he 4 ke K. 
K 

L 


it ma 
Other ancient Ways of Trial. 
By the Eſcheator. 
By the Sheriff or Coroner. 
By Examination. 
By whom it may be. 
By Certificate, and not per Pais. 
In what Caſes. 
By the Spiritual Law, and not per Pais, & 
e contra. 
In what Caſes. 
Where by Law Spiritual, and where 


* Pais. 
aſtardy. See (P) pl. 22. &c. 


In what Caſes the Writ ſhall be 


awarded to the Biſhop, and in what 
to the Sheriff. 
To the Biſhop of what Dioceſs. 


B. 
B. 


QU 


— — 
9 


By whom the Trial ſhall be made. 
For a collateral Cauſe. 
Extraordinary. 

By Guardian of the Spiritualties. 
See (R) pl. 7. : 

By Preſcription, or otherwiſe. 

Per Pais, in what Caſes. 

For collateral Reſpect. 

In Reſpect of the Action plead- 
ed. Or in Reſpect of the Man- 
ner of Pleading, whether to the 

Writ or to the Action. 8 

In what by the Spiritual Law, and in 
what per Pais. , 
For Collateral Reſpect. 

W here the Iflue is upon the Time. T 

By whom it ſhall be commanded to be 
tried, when it is to be tried by Law 
Spiritual. ' 

Certifhcate 


8 mths 


Good. 
For Collateral Reſpect. 
For whom ſaid to be made. 
Iſſues. 
Good. Upon what being taken. And 
Notes and Rules concerning them. E a. 2 
Affirmative and Negative neceſſary in 
what Caſes, to make an Iſſue. E. a. 3 
Taken upon one Point only, where there 


are ſeveral. E. a. 4 
. General or ſpecial. 
What are. E.a.5 
General Iſſue, 
Neceſſary in what Caſes. E. a. 7 
Good in what Caſes. E. a. $ 


What Plea amounts to the Gencral 
Iflue, and ſo not good. E. a. 6 
Iſſues of themſelves, what Pleas are. E. a. 9 
Of joining Iſſues, and Rules relating 
thereto. E a. 10 
Tender'd. In what Caſes an Iſſue hall 
be tender'd which ſhall not be tried. E. a. 11 
Several Iſſues. Allow'd in what Caſes. E. a. 12 
Per Pais. 


The Original. E. a 13 
What Iſſues are triable per Pais. E. a. 14 
By the firſt Jurors. . 

In what Caſes. F. a 


By Jury or other Proofs before other 
Perſons upon ſpecial Words; and how 
and when. In the Action. G. a 
3 By 
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TABLE of the ſeveral TITLES 
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By Inqueſt of Office. | 
Inn what Caſes. See Damages. H. a 
Local or tranfitory. What Actions are. H. a. 2 

Place. In what County the Act ion ma 

be brought, where there are ſeveral. H. a. 3 
Venue. 


Neceſſary in what Caſes. _ H. a. 4 
Want thereof. Aided by what. H. a. 5 
Laid, What 4 ſufficient Laying. H. a. 6 


Out of what Place it ſhall come, where 
it can'r come out of the Place alleged. 
Next Hundred. I. a 
Next County. K. a 
What a good Award out of the next 
County or Hundred. 


Out of what County. 
According to the Iſſue. M. 
„Tuo Counties or more. N. 
In what Caſes. wa. oh 
Where the Thing lies in 2 ſeveral 
Counties ; 
Where beſt Conuſance may be of 
the Matter. 2 
Where the Counties can't join. P. a 2 
In what County the Trial ſhall be; 
Where the Writ is brought, and 


a 
a 
a 


where not. Q. a 
Out of What County the. Viſne ſhall 
come | 
Where the Writ is brought. R. a 
In, other County than where the 
Writ is brought. S. a 


Ex aſſenſu Partium. S. a. 2 
In what Caſes where the Land is, 

being inforc'd with other Matter. 

Where the Land is, and not 


where the Writ is. T. a 
Where the Land is, and where 

not. U. a. V. a 
Where the Land is. X. a 


Oft Offences. Part being done in one 
County, and Part in another. 
Chang d. 


> 
Y. 
By Privilege. . 
V. 
. 


2 


0 
own þÞ ww 


At what Time. 
To what Place. | | 
Out of two or more Vills in the ſame 


County. 

In reſpect of the Iſſue. A. 
Out of what Place in the ſame County. 

In reſpe& of the Iſſue. | 

Where the Land is. . 

Where the Writ is brought. 
In reſpe& of the Iſſue. 
From the Body of the County. 

In what Caſes. *® 


of 
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Out of what Place. | 
From what Place it may come. 
Out of which Place it ſhall come where 
there are diverſe. _ 
Moſt certain. See (G. b) pl. 6. &c. 


rial. 

In one Iſſue where it ſhall bind the ſame 
Party in other Iflue on the ſame Mat- 1 
ter. | 

Againſt one where it ſhall be againſt 

— 5 | a K.b 

Time of Trial. | L. b 

Where diverſe Iſſues are to be tried 
which ſhall be tried firſt. M.b. N.b 


T: 
O. a. 2 


ene os 


Where. 
„ ä 
In what Caſes. N. b. 
Buy a Jury ot what County. N. b. 
Of Things done at Sea, or Part at 
Land, and how the Trial ſhall be. N. b. 
Of Offences committed in Parts beyond 
the Seas. N. b. 5 
Of Matters ariſing in or concerning 
Lands &c. in Wales, County Pala- 
tine, Cinque Ports, or other Fran- 
, chiles. N. b.6 
By Medietas Lingue. 
In what Caſes. N. b.) 
How. N. b. 8 
Granted, How, and when N. b. 9 
Niſi Prius. 
n what Action it lies, O. b 
ho ſhall have it. P. b 
3 . 
Apainſt whom. b 
bo wht Caſes it ſhall not be granted 2 


For Collateral Ref T. b 
Taken or granted. N 
At what Time, and where. T. b. 2 


Pleaded at Niſi Prius, what may be. U. b. 3 
uſtices of Niſi Prius. | 
What Things they may do. U. b 
And TJuftices of Aſſiſe, th 
and Original. 
With Provilo, 
Granted. 
At what Time. R. b 
In what Caſes, and how. R. b. 2 
Certification of Verdicts. S. b 


In what Caſe has loſe Iſſues. b 
Loſt, How much. X. b. 2 
Levied how, and of what. X. b. 3 
Lands liable after Alienation or 

Death. X. b. 4 
Demanded. 
Upon Pain. - i 
71 what Caſes. A. , 
Amerciament. Z. b 
Exempred from ſerving on Juries Who 
are. And Remedy, if return'd. A. c. 2 
By Charter. 
In what Actions &c. B. c 
Exemption by Charter. Allow d 


In what Caſes, and how. B. c. 2 
At what Time. C. c 
How. | 

Where, without Writ. D. o 


Lifts of Perſons to ſerve on Juries, re- 
turn'd and exhibited how, and how the 


Pannel is to be made. D. c: 2 
Challenge 
To the Hundred, | 
What. | E. c. 2 
How many Hundredors are ſufficient. E. c. 3 


From what Place. E c. 4 
In what Caſes, and the ſeveral Sorts E. c. 5 
What ſhall be ſaid the Hundred. FE. c. 3 


At what Time to be taken. F. c. 4 
Hundredor. 
Who is a ſufficient Hundredor. F. c 
At what Time a Man ſhall be ſaid an 
Hundredor. F. c. 2 
Who 


— — —— 4 
7 With 
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their Diviſions and Suhdiviſions. 


— 


To the Array. | F. c. 5 
Who may take it, E. c 
In reſpect of the Perſon, viz. a Peer G. c 
By whom for Con ſanguinity. H. o 
For what Conſanguinity. H. c. 2 
At what Time. S. o 
For Want of Medietas Linguz, P. 
For Affinity. 
To whom. | I. o 
At what Time. I. c. 2 
For Favour. Lc. 3 
For Denomination. K. c 
For Malice. Actions &c. L. c 
How, and in what Manner, to be taken 
or ſhewn. M. c 
Counterplea. 
wr i 1 O. 
nd how to be pleaded. N.c 
Before whom may be taken. Q.c 
To any of the 4 Knights; taken and tried 
before whom, and how, F.C 
To Jurors. H. d. 5 
Before whom it may be. R. c 
Ar what Time. See (L. d) 
Who may take it. U.c 
The Court. | T8 
Between whom the Iſſue being, a Chal- 
* may be. 
Where he meg 3 Party. X. c 
What Perſons may be impannell'd 


In reſpect of their Quality or * 
0 


grec. . 
What Perſons ought to be impanell'd. Z. c 


Freehold neceflary or not, in what 
Caſes. | 
For Inſufficiency of Freehold. 
In what Actions. 
W hat is ſuthcient Frechold. 
Peremptory. 


A. 
A. d. a 


In Criminal Caſes. How many. A. d. 4 
| B. d 


Upon Records. 
Principal. 

What is. 

Within the Diſtreſs. 
Of whom. | 
Who ſaid to be within the Di- 

ſtreſs of a Party. 

For what Conſanguinity, 

To whom. 

For Affinity. 
What Affinity. 
To whom. 

For Favour. 

Words ſpoke by a Juror as to 
Cauſe 


A. d. 3 


tr) 
g g. 
» Q . 


F * 
A © 


Amp aa. 


Juror a Party &c. 
Arbitrator, Commiſſioner, 
Where the King is Party. 
For Malice. 
What Actions. 
By whom. 
Not being fre. 
Or les Homines. 
At what Time it may be taken. 
How to be taken of a Record. 
Cauſe. 
Shewn. At what Time it ought to 


be. 
—_— hat Caſes. See 
arors drawn in what 
J X. e 4 * 
Without ſhewing Cauſe of Chal- 8 


lenge. 
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Upon what Inqueſt it may be. P. d 
In what Actions. d 
To the Triors, in what Caſes. R. d 
Trial of Challenges, 
At what Time. Immediately, S. d 
How to be made. Which tried firſt, T. d 
Where Challenge or Affirmance for 
one ſhall ſerve tor others. U. d 
By whom Challenge of the principal 
Pannel ſhall be tried X. d 
By _ many Perſons. See (X. d) 
15. 
Tales challeng'd, by whom to be tried. Vd 
Jurors, challeng'd, by whom to be 
tried. V. d 2. Z. d 
What Chall they ſhall try. V. d. 3 


Triors puniſh'd for what, and how. Z. d 2 
Evidence. By whom, and how. A. e 
Venire facias. | 
Award thereof. 

Good. 

By what Court. 
Chancery. 

Miſawarded. 

In reſpect of the 
Perſon returning it. C. e. 
Qualification of the Jurors. C. e. 

Between a Party and a Stranger. C. e. 
Returnable at what Time. C. e. 
One or more. In what Caſes, D. 
wh —_ wk 
aſe to grant it. good. Sce 
(R. b) &c. | B 
Proceſs with Proviſo. | Be. 
Special Jury. And of Juries ſtruck by the 


C. e 


» 0 


Maſter &c. D. e. 2 
Proceſs upon Iſſues. 

Directed to whom originally. E. e 

Upon a Suggeſtion. F. e 


Upon Suggeſtion of whom it ſhall he 
directed to others than it ought 
De Jure. G. e 
9 _ — = nan 
| uſes, u 1 .c 
Not to the — — Whar good Cauſe 
not to award it to the Coroners. I. e 
Taken from the Coroners,for what Cauſes. K.c 
To whom awarded. 


For Default of Sheriff and Coroners. 
12 Eſliors. L. e 
Tales. | 
What it is, and how by Common Law 
and Statute. L.e. 2 
Granted. , 
In what 
Caſes. M. e 
And how. M. e. 2 
Actions. O. e 
At what Time. O. e. 2 


What Perſons may have it. N. e 

What Tales ſhall be granted. R. e 

Tales after Tales. S. e 
What ſhall be done as to the Tales, when - 
e 


the Ven. fac. &c. is quaſh d. e 
With Proviſo. Nes 
Challenge to the Tales, and Exceptions 

to the Return. | FC 3 
Proceſs, ſerv'd by whom, 70 P. e. 4 
What Perſon may be impanneIFd upon 

the Tales. | F.C 9 
How ws E ſhall be return'd up- 
on the Tales Qe 
How the Tales are to be return'd with 

the principal jury. * 2 1 
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A TABLE of the ſeveral TITLES, 


1— of Proceſs upon Iſſues What good. T. e 


Trial, Notice of, and Countermand. T. e. 4 
Put off or ſtopt in hat Caſes. T. e. 3 
Tho' the Tory are ready. T. e. 4 
| 


Enqueſt. 
Where it remains for Default of Jurors, U.c 
Return'd. * 
How many Jurors onght to be re- 
rurn'd ; and by how many the Hue 


ought to be tried. X. e 
Jurors. 
Sworn, How. 4 
Paid by whom, and in what Caſes. X. e. 3 
Withdrawn in what Caſes ; and of a 


new ee and to what Per- 


ſons. X. e. 4 

Diiſcharg d. V. e. 2 
By other Iſſue being pleaded, and ſo 

the former waiv'd. X. e. 5 

Puniſh'd for  Misbehaviour. - X. e. 6 
The judge's Power on Diſagreement of 

the Jury. T. e 

Evidence N. e. 3 
What Things ought to be prov'd in Evi- 

dence. 


Proof, how to be made. 
Given in Evidence, hat Things ſhall be, 
Or ſhall be good Evidence. 
Upon 
"A ſpecial Iſſue 
The general Iſſue. 
In what Caſes a ſpecial W may be 
| wy in Evidence on a. general 
fue 
| The Effet of the Iſſue. * 
What Evidence the Jury ſhall have with 
them after Evidence given. 
Witneſſes. 
What Perſons may be 
Perſons intereſted. 
Verdict- 
Iſſues on a collateral Thing tried in a fo- 
oe, County, by whom the Principal 
ſhallbetried, or: Acceſſory. Where the 
Bangs ſhall be tried by the ſame 


a what the Jury muſt find. L. 
- What Things the Jury may find. 
Not againſt the Confeſſion or Agree- 
ment of the Parties. 
Iny Reſpe@ of the 
Time. 
County. 
Place. Within the ſame County. . 
. Marrers of 
. Eltoppel. 
Record. 
Thos the Jury may find. 
Not by Argument. 
. What ſhall be intended. 
Uncertaialy. 

"Where good by Intendment, or void for 
Uncertainty. ö 
De bene Eſſe. In what Caſes it may be 
taken De bene Eſſe. B. g. 3 

For whom it ſhall be ſaid to be found. 
Variance between Verdict and Count. C. g 
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Finding 
Part one Way, and Part another 
A Way. | & 5 . 
Part only. 3 | 


q Againſt ſome Defendants only. © 4 
Found true in Subſtance. ' 55 
Where the Iſſue is upon a Traverſe * 

Modo & Forma. F. g 


rr e ow, ae 0 


Special Verdict. * 
Good, or not. U. t. 2 
In what Caſes and Actions i it may by, 


Wn f. 3 
hat ſhall be 92 cocks upon which 
the Court may X. f 
What may be rs pI No f. 4 
Good by Intendment. A 
Special Concluſion of a ſpecial Verdict, 
where it ſhall aid the Imperfections of 
a Verdict. B. g 
What ſhall be ſaid an Inqueſt of Office 


only. B. g. 2 
Surpluſage in Verdicts, and the Effect. D. g. 2 
Advantage of a Verdict, by whom taken. 

Strangers, D. g. 3 
Alter'd. 

What Verdict may be. E. g 
Fal ſified. E. g. 2 
Sufficient Finding. What ſhall be. E. g. 3 
Finding for Defendant, after Confeſſion 

of Parr. E. g. 4 
Private Verdict. E g. 5 
Quaſh'd for 

Ill Behaviour. 

Eating and Drinking. G. g 
Carrying with them or receivi 
Papers &c. not given in Evi- 
dence. G. g. 2 
Caſting Lots & c. to determine how 
to give their Verdict. G. g. 3 
Speaking to the Jury. See (G. g) pl. 
17. 20. 


Set aſide for what, and in what Caſes. G. g. 4 
Judgment arreſted. 
hat Plea good, in Arreſt of Judg- 


ment. I. g 
When to be pleaded. H. g 
hat Ro be — after a Ver 
to make the Judgment good. 8. 
For what 1 15 g 
Variance between Peraict and Declara- 
tion. K.g 2 
Venire facias de novo. "I. 83 
In what Caſes. K g. 4 
To the ſame Jury. K. g. 5 
Granted. By whom. L. g 
New Trial. 
The Antiquity thereof. M g 
Granted | 
In what Caſes. . Ng 
In reſpect of the Action er 
Being Hard, or the Pleadiſhoneſt. P. g 
Being Criminal. | | 2g 
After Defence. R. g 
Againſt one Defendant, where there 
are more. S. g 


For what Cauſes. | 3 
Miſdemeanots of, or Objections as to 


2 ry. | T 
Witneſſes being abſent, or of ill 
Fame. 8 
Judges not admittin Evidence. W. 8 
ew Evidence, or Matter diſcover d 
after the former Trial. X. g 
Damages being exceſſive, or too 


ſmall. 1. g 
r hors. avainſt t Evidence. * 
in what es 2 
Certificate is neceſſary * 
Other Matters in — A. 4 
At what Time. B. h 
On what Terms. C. h 


Truſt. 


oa © © 
2 


10 


With their Divi 2 
their Diviſions and Subdiviſion 
4 S. 


Tri: 
at ĩt is. R g 
1 boy JO - 
on. B w Caſes, and | 
| I Eau in Abo between Privies. C . how In Ms 8 
2 Tale - D By whom B he ſe Reference to Time. 
dvancement. What an Ad E Pleadings. * A 
 #hata Truft yancement, ans  |DAClance. — 
| —— —— F 4 the Count and the * 5 
1 TO o 8 
ow. dutes bet w 
Creditors. H 1 10 carry | A — i 
FTruſts for Payment of elating to nto Execution. A 
as 1 of Debts favouł'd. I 7 itle. 
n Favour of . | arranties and 
ties firſt gw: and of the Par- The Particulars 2 boy C 
Truſt 7 As to A | the Eſtar 
ſtances. » On Circum- ccidents befalli e E 
Determin'd. K whe Contract. uy Eflare after 
When. Dif ich of them is to do the F 
Reviv'd. In what Caſt L iſputes between firſt Act. G 
Bound by it. Who es. M endor and Creditors of V 
Truftee. . N to Purchaſe-money = 'endee relating 
Who ſhall be ſaid to be v what ſhall be ſaid Pa paid, and 
Seiſed as a Truſtee. Wi Truſtee. 0 D endee and Vendec. * D 
8 bo. P * Inſpeciendo H 
etainer. arded b fp 
miner, In what Caſes be may re- CAR nn on magts:”-.4 
As of him R | Power thereof, and Right of bei 
ow far cs Dy wb View. ight of being at it. A 
Alienation by hi In A 
tion by him. How i 5 n what Act | 
a of him, and Ceſt — T 8 T At . B 
6 ruſtee, of What E 15 * ruſt and In what Writ or Addi A 
ing the Truſt. or d 1 Of his W lon, . 2 
Z Whore ot C 
Ceſty que Truſt 22 Ul Inwhar here other Thing is in Demand. D 
1 W. 8 Reſpect 
a talci 
14 by him, what, and where 4 © Töne, 3 15 Plea of the 
Diſputes &c. Y I — of the Thi 
Between Debtor and Credit In what Caſes, ing E 
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(A) What Things cannot be try'd. [Things done beyond Fl. = 


Sea. | See Tir. 
yond Sea. — 
| leg'd to be done beyond Sea Cannot be d. p. Nuvigario 
I. Thing alleg'd ro be done beyond Sea | + 20), on, 
6. th 29 All, 11. 5 * r 
2. A Thing alleg d to be done in Bretagne beyond Sea Cannot be — Fugitives 
tryd by Tomman Law. 4:1 E. 3. 41. Cor | | (A)pl 5. 
3. Proteiſion àlleg'd to be in Normandy cannot be tried. 12 Þ, 4 * 
4. 16. b. 7285 hg 


St. Joln, has been tried here; per Cutler, quod Frowike conceſſit. Br Trials, pl. 55. cites 21 H. 5.6. 

t an Ergliſhman goes into France, and there becomes a Monk, yet he is capable of any Grant in Eng- 
land, becauſe ſuch Profeſſion is not triable; and alſo becauſe all Profeſſion is took away by the Statute, 
and by our Religion now received, ſuch Vows and Profeſſion are held void. And Roll ſaid, he had 
heard that this was reſolved accordingly by all the Juſtices at Serjeant's-Inn in 44 El. in one Ley's 
Caſe. See Grants (C) pl. 1. 

There is no Method of trying whether a Man is a Monk profeſs'd or not ; for the Trial at Common 
Law is by the Certificate of the Biſhop ; but as the Law now ſtands, no Biſhop can certify a Profeſſion 
of being a Hon. Steg Nod. 54. 56. Trin. 9 Geo. 2. before the Delegates, Sir Lawrence Anderton's 
Caſe,—— Sec (O) pl. 12.———{(P) pl. 36. 


4. I the Iſſue be whether the Prior of B. be dative or removeable, 
at the Will ot the Abbot of O. or perpetual where the Abbey of O. 
and the chief Priory of B. ate over the Sea; yet it may be tried here 
by the Afitze ; tor it lies in the Conuſance of the Country whether 

Prior has here impleaded, and been impleaded, and has con- 
tinued his Poſſeſſion for his Lite. 43 All. 4. 

5. In Action of Debt upon Obligation in England, whereof the Con- Sec (B) 
dition is to pay à certain Sum in Ireland, this may be tried in Eng- 
land. Þ. 2 Ja. 5. by Walmeſley. 

6. In a Writ of Error to reverſe an Outlawry upon an Indictment of Cro. C. 365. 
Murder, tif the Plaintiff aſſigns for Error, that at the Time of ho che ; 
Dutlawry pronounced, he was over the Sea, 1cilicer, at Utrick in ber es, tha: 
Parts ot Bolland, under the Command of Captain John Crom 


; a Certificate 
and upon this it is replied for the King, that he was then at C. in the under Seal 


County ot Middleſex, without that That he was then over the Sea Town, 
at Utrick aforeſaid ; upon which they were at Iſſue, and this tried „ Rc. 
by a Jury at Bar of Y1iddlefer, that he was at Utrick, and Judg⸗ dear, with- 
ment given upon it, that the Dutlawry ſhall be reverſed. Cr. 10. out Oath of 
Car. B. R. Eurge's Caſe. But it was laid by ſeveral, that the Jſſue 8 
was not well taken; but no Exception taken to it, nor was it ob- one ſworn 
ſerved by the Court. | for the Ex- 


m— a > |, poſition of it 
into Engliſh, was not allow'd ; but that a Witneſs upon Oath ſaid certainly, that he was there in the 
Service at the Time of the Outlawry, and before; ard thereupon the Jury gave their Verdict accord- 
ingly, and then he was inſtantly arraigned upon the Indictment, and pleade 


7, Debt upon an Obligation with Condition that ; the Ship of E. 
with the Gceds of the Defendant, ** not come ſafe to any Port in Eng as, 
that 
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Traal. 
that then &c. and /aid, that the King F. took it, abſque hoc, that it came 


ſafe into England &c. And no Plea; tor it cannot be tried, and theretore 
the Obligation is ſingle. Br. Conditions, pl. 222. cites 21 E. 4. 17. 


8. In divers Caſes Furors ſhall rake Conuſance of an Act done in another 
County, as of ſhipping Merehandize to Venice. Br. Trialls, pl. 93. cites 7 
IH. J. 8. Per Hutiey Ch. J. 


9. Or of freighting a foreign Ship to Bourdeans againſt the Statute, Br, 
? Trialls, pl. 93. cites 7 H. J. 8. Per Huſſey Ch. ]. 

8 f. Rn 10. And ot Alien bern beyond Sea, thoſe Things ſhall be tried in Eng- 
2 Alto land. Br. Trialls, pl. 93. cites 7 H. 7. 8. per Hufley Ch. J. 
by Bagor, it was moved, that the Patent made to Bagot by H. 6. to be a Denizen by Name of J. Bagot, 
torn in Normandy, was void, becauſe it was alleged that he was born in France, & non Allocatur ; for 
the Effect is in as much as B. was made Denizen; and alſo it cannot be tried whether he was born in 
France or in Normandy, and ſo not material. And the Plaintiff recover'd by Aſſent of the Juſtices of 
both Benches. Br. Patents, pl. 112. cites 9 E. 4. 11, 


As in Debe 11, Brooke ſays it ſeems, that if a Thing done beyond Sea be alleged at 4 
upon an Obli- Place in England, it ſhall be tried here; quod nota, Br. Trialls, pl. 55. 


9 aw cites 21 H. 7. 6. 
ſaid, that it | : 8 | 

is indorſed for Performance of Covenants contained in an Indenture of Leaſe of certain Obligations; and ſaid, 
that before any Day of Payment of Rent, the Pope had reſumed the Privilege, and Pardon there, fo that be 
could not have any Profit. Frowike Ch. J. ſaid, this cannot be tried here; but counſell'd him to plead 
the Arn by Writing proclaim'd and publiſh'd at ſuch a Place &c. Br. Trialls, pl. 55. cites 
21 H. 7. 6. 

So an Obligation made 12 the Seas may be ſued here in England, in what Place the Plaintiff will; 
ſo that if it bear Date at Bourdeaux in France, it may be alleged to be made in quodam loco vocar” 
Bourdeaux in France in Iſlington in the County of Middleſex, and there it ſhall be tried; for whether 
there be ſuch a Place in Iſlington or no, is not traverſable in that Caſe. Co, Litt 261. b. 


* 


12. It ſhall be tried by Jury whether a Man was out of the Realm at 

the Time of Diſſeiſin, and Deſcent caſt &c. Co. Litt. 261. b. 
See(B)pl.;3, 13. Condition of a Boni was, that if B. ſhould pay to H. 40 J. within 
40 Days next after the Return of one Ruſſel into England from the City of 
Venice beyond the Seas, that then the Obligation to be void. And the 
Defendant N in Bar, that the ſaid Ruſſe! was not in Venice ; upon 
which the Plaintiff demurr'd. And adjudged by all the Juſtices that ir 
was no good Plea ; tor in ſuch Caſes, where Parcel is to be done within 
the Realm, and Parcel out of the Realm, the Trial ſhall be wichia the 
Realm. Ow. 6. Trin. 19 Eliz. in C. B. Hale's Caſe. 

14. Some Engliſhmen felld 200 Load of Braſil Wood in Bra/il ; for 
which the Spaniſh Ambatlador libell'd againſt them in the Admiralcy 
here, and laid it to be done Infra Dominium Regis Hiſpaniæ. But per 
Coke Ch. J. that Court has no Juriſdiction to try the Fact; but it may 
be laid to be done in any Place in England, and fo tried here. And per 
tot. Cur. a Prohibition was granted, 2 Bulſt. 322, Hill. 12 Jac. Don 
Diego D'Acuna v. Buntiſh & Points. | _ 

15. E. W. brought Treſpaſs, naming herſelf Widow. The Defendant 
pleaded, that ſhe was Covert of Baron, viz. of one John Wilmor, who is in 
full Life at Lisbon in Portugal. But this Plea was diſallow'd tor the Im- 
poſſibility of Trial. Mo. 851. pl. 1159. Trin. 14 Jac. B. R. Eliz. 
Wilmot's Caſe. 

16. If a Man has two Wives, and was married to the firſt in England, and 
to the ſecond beyond Sea, it ſeems that this cannot be tried, as it might 
have been vice verſa, See Sid. 171. pl. 3. Mich. 15 Car. 2. in Caſe of 
the King v. 

17. A Bond dated at Paris in France, may be laid at Paris in France 
in 1/lington ; but where it is dated at Paris in France within the Kingdom 
of France, it is not triable at all; Per Windham J. who ſaid that fo it 

ad been held by good Opinion. 2 Keb. 3 15. pl. 26. Hill. 19 & 20 
Car. 2. B. R. in Caſe of Freeman v. King. 


18. 
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18. In Debt here for Rent on Demiſe of Lands in Ireland, the Detendant S. C. cited 
pleads, that before any Rent due, the Dube of York was ſeiſed in Fee, and entered * 2 
and ouſted the Defendant. To which the Plaintiſf replies, that the Duke was Wiz 5 
not ſerſed modo & forma, & hoc petit quod 1nquiratur &c. To which the Yally. e 
Petendant demurs, and for Cauſe ſhews Non bene concluſit. And Hale 
Ch. J. conceived this mult be tried in Ireland; but no ſpecial Cauſe be- 
ing let down in the Paper-book, Judgment for the Plaintiff niſi. 3 Keb. 

150. pl. 18. Paſch. 25 Car. 2. Holding v. — | 

19. If the principal Cauſe be within the Juriſdiction, and an Iſſue de- 5; Rod 194; 
pending on foreign Laws ariſes, it may be tried in the next 8 and Way v. Yal- 
toreign Laws given in Evidence; as where the Leſſor brought Debt for ley, S. C. 
Rent againſt his Leſſee, on a Demiſe at London of Lands at Famaica. 2 N. 
Salk. C5 f. pl. 31. Trin. 3 Ann. B. R. Way v. Tally. MINE 


— 


(B) Trial per Pais. What Things cannot be tried. See (A) pl. 5; 
[ Agreements made here to be performed beyond Ya. 


I, 1 F a Man, in Confiveration of 100 1. promiſes in London to 8. P. Per 
tranſport certain Commodities to Turkey, in ant Action upon the ** and 
Cale for not tranſporting, this may be tried in London. B. 1 Ja. gens 
B. Banning's Caſe, Per Curiam. g 
| | cites 11 H, 
7. 16. but Brian contra. 


2. If a Man be bound to do a Thing beyond Sea, the Bond is good, and But per 
the Condition void; for it is not triable in England, and ſo in Effect —_ 
impoſſible. Br. Obligation, pl, 10. cites 21 E. 4. 10. Per Brian. WM 


bound in 20 |. 
: | By * to pay 10 J. 
at Bourdeaux, the Plaintiff may declare pon nll the Deed. But if the Deſendant pleads Payment at Beur- 
dezux extra Regnum, the Plaintiff ſhall be barr'd, becauſe it is Parcel of the Count of the Plaintiff. 
Ibid. | 


3. Retniner in England to ſerve beyond Sea, ſhall be tried in England. 
Br. Trials, pl. 93. cites 7 H. J. 8. Per Huſſey Ch. J. | 
4. It an Ad be to be done all beyond Sea, it cannot be tried in England; When Part 


but where Part is to be done in England, and Part beyond Sea, it may of the Act, 
en in Fagl Br. Trial | . i 6 Þ Vaviſi eſpecially 
tried in England. Br. Trials, pl. 154. cites 11 H. J. 16. Per Vaviſor. the Origl- 
nal, is to be 


done in England, and Part out of it, that Part, that is to be performed out of it, ſhall be tried here 

12 Men, it Iſſue be taken thereupon ; and thoſe 12 Men ſhall come out of the Place where the Writ 
is brought, As where it was covenanted by Indenture by Charter- party, that a Ship ſbould 4. 
Blackney Haven in Norfolk to Muttrel in Spain, and there remain by certain Days; in an Action of e- 
nant brought upon this Charter- party, the Indenture was alleged to be made at Thetford in the County of 
Norfolk ; and upon pleading the Iſſue was joined, whether the Ship remained at Murtrel in Spain by the 
faid certain Days. And it was adjudged that this Iſſue ſhould be tried at Thetford, where the Action 
was brought, becauſe there the Contract took its Original by making of the Charter- party; and ſo it has 
been often adjudged in the like Caſe. Co. Litt. 261. b. 4 Inſt. 141. 142. Paſch. 28 Eliz. & C. 
the Name of Gyne v Conſtantine. 6 Rep. 48. a. S. C. cited as adjudged. S. C. cited God 
204. pl: 292. Per Coke Ch. J. as adjudged, that where the original Act was in England, and the fub- 
ſequent Matter upon the Sea, the Trial ſhall be where the original Act is done. And ſo it was agreed 
2 the Trial ſhould be in the principal Caſe there. Mich. 11 Jac. C. B. Leighton v. Green and 


5. As Obligation with Condition, that 4 the Obligor brings the Merce han- 
dizes of the Obligee from Norway beyond ea to Lynn in England, that then 
&c. this may be tried in England; Per Vaviſor and Fineux accordingly. 
Br. Trials, pl. 154. cires 11 H. J. 16. 
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6. A Contral# made Part beyond Sea, and Part here, ſhall be tried here 
ö in toto. Br. Trials, pl. 58. cites 21 H. J. 33. e : 
Sce (A) pl. J. In Debt upon Bond, conditioned to pay 20 l. within 40 Days next 
ws ; his Perſonal wes Rome, and his Return into England, the Deten- 
dant pleaded that the Plaintiff never was at Rome. It was objected, that 
the Iſſue ſhould be upon his Return into England; for the other was not 
triable. Bur to this it was replied, that it one was not triable, the other 
muſt not, becauſe the Condition was in the Copulative, but that had it 
been in the Diqunctive, it had been otherwiſe. And thereupon the 
Juſtices doubted how the Law ſhould be in this Caſe. Mo. 178. pl. 
316, Mich. 24 Eliz. Mullineux's Caſe. | | 1 
4 Inſt. 142. 8. Caſe upon an Aſſumpſit grounded upon a Policy made between Mer- 
cap. 22. S. C. chants for Aſſurance ot their Goods, whereby the Undertaker did aſſume, 
in B R. that ſuch a Ship fhould ſail from Melcome Regis in the County of Dorſet unto 
Abvile in France ſafely without Violence &c, And declared chat the ſaid 
Ship in failing towards Abvile, viz. in the River of Some, in the 
Realm of Franct, was arrefted by the French King &c. Whereupon Iſſue 
was taken, and tried where the Action upon the Aſſumpfit was Lrounfre 
It was inſiſted, that this Iſſue ariſing merely from a Place out of the 
Realm, cannot be tried; for whether the Ship was arreſted in the River 
of Some in France, or not, is merely and totally out of the Realm; and 
therefore cannot be tried. Bur it was reſolved, that this Iſſue ſhall be 
tried where the Action is brought. And it was well agreed, that where 
the Contract and alſo the Performance thereof is whelly done, or to le done be- 
ond Sea, and it ſo appears to be, there wants Trial in our Law. Bur 
here the Aſſumpſit, which is the Ground of the Action, was at London; 
and therefore muſt neceſſarily be tried | where the Action is brought] or 
ſhall not be tried at all. And zhe Arreſt, which is in Iſſue, is not the 
Greund of the Action, but the Aſſumpſit, and the Arreſt is the Breach of 
the Aſſumpfit, and ſo muſt neceſſarily be tried where the Aſſumpfit, which 
is the Ground of the Action, was made. 6 Rep. 47. b. in Oawnale's 
Caſe, cites Mich. 3o & 31 Eliz. 
9. Where an Agreement is at Land, and a Performance is at Sea, it ſhall 
be tried where the Agreement is made; and ſay ing in Partib* rranſmar* 
infra Paroch' is idle. 12 Mod. 34. Hill. 4 W. & M. 1692. Can v. 


Cary. 
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Fol. 572. (B. 2) Trial by Inſpection. 
See (F) pl. 


So to reverſe 1. 1 Writ of Error to reverſe a Judgment, if Nonage he alleged for 
a Judgment [ ercor, it ſhall be tried by nſpection; D. 1. 2. Ma. 104. 10. 
in Debt. „ 3. 6. Contra Tr. 1: Car. B. N. between Scawen and Arun- 


50 
— 2 dell. Per Curiam, upon Common Recovery. 


Fihe was re- U. 

verſed for Nonage by Inſpection. The Infant ſold the Land to B. on whom A. the firſt Conuſee en- 
red; and B. brought a Writ of Entry againſt A. and againft the Judgment by Inſpection B. gave in 
vidence an Exemplification of Witneſſes in Chancery, proving full Age ; which the Court thought of no 

Force againſt the Judgmen by Inſpection ; but Verdict paſſed with thoſe Witneſſes, which was af- 

PO 


firmed in Attaint. n which A. brought a Writ of Right, in which Battaile was oined. D. 201. 
n a. pl. 
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J pl. 63. Trin. 3 Eliz. Chevin, alias, Cheney v. Paramonre. —S. C. cited Vaugh. 148. in Buthell's 
Caſe. | 


© 3. Jf Tenant by Reſcer pleads that he i8 withia Age, and prays his 
Age, and the other ſays that he is of full Age, it al be dated d 


ton, 11 P. 4. 15. 


4 So ff a Man is vouched as within Age, and ſo prays the Parol to Br Venire 
demur, and the Ille is, whether he be within Age, or of full Age, it bci, pl. 
ſhall be tried. by Jnſpection, 17 E. 3. 78. b. 30 E. 3. 27. 29 gy. Fu 
21 E. 3. $7. b. 34. 55 6 14 1 3. 34 


U. J - 12 , i 5 N 

5. So it is where the Iſſue is upon the Monage upon Aid Prayer. 
an Ap; Ide br Uught.by an Ialant, the Infant ſhall be tried 
2 n Appea Jught by an inianr, the Inkancp | 
by Jniſpection, .. 11 Þ. 4- 94. Cr. 31 E. 3. B. H. Rox. 28. adjudged. 
. I an Infant brings Audita Querela to avoid a Statute made by g p 70 

him, becauſe he is within Age, it ſhall be tried whether he be Rep. 43 4 
Age, or not, by Jnſpection.. 17 E. 3. 76. b. 18 E. 3. J. b. 29. b. in Mary - 
adjudged. Y. 3 Ja. B. Chappel 8 Cale. Adjudged 29 E. 3. and 13 227ingo"'s 
E. 3-, Audita Quierela 27 & 26. D. 7 Eltz. 232. 9. Adjudged per 


r NTIFNTY N | 
8. So in Writ of Account, if the Iſſue be, whether he be of full A 
or not, ro have che Writ, it ſhall be tried by A dd 18 E. 


3. 55. b. . 7 2m" Ba is TY” | 8 
9. So ſhall it be, if the Account be brought againſt an Infant, and he 
ow his Jnfancy, it ſhall be tried by J n. 17 E. 2. 95 
121. e | 
+ To. In all Actions, if the Parol be prayed to demur for Nonage of a 
Party, and Iflue is taken upon the Nonage, it ſhall be tried by In 
ſpection. 29 Aff, 37. 19E. 2. Age 122. | STE 
11. If the Parol be prayed to demur tor the Nonage of one Party, 
and the Nonage ts confeſs'd by the other Party, the Parol ſhall be ad⸗ 
— to demur, without Tuſpection the Inkant. 29 All. 37. ad⸗ 


12 In Accompt againſt a Man of full Age, if he ſays that he was 
within Age at the Time that he was Bailiff, this ſhall not be tried by 
Jn; for it cannot now be tried by Inſpection. 17 E. 2. Ac 

onpr 121. ; N f IF "My 
44 Nome was anciently tried by the VerdifF of $ Men, but now by In- * This is * 
ſpection; and full Age by 12 Men. Trialls per Pais. 14. (12) cites miſprinted 

lanvil, lib. 13. cap. * 18. for Cap. 15. 
14. Aſſiſe by an Intant againſt an Infant, the Infant . ſaid that gr. Judg- 

he had alien d to the Plaintiff within Age, and entered, The Plaintiff ſaid ment, pl. 67 
that he was of fin Age at the Time of the Alienation, and found by Peradict cites & C. 
that of full Ages And he came in Perſon, and the Court adjudged him 
within Age by Inſpection; and the Judgment by Inſpection was given, 
and held Place, and not the Verdict ; Quod nora, and the Plaintiff took 
nothing by his Writ. Br. Verdict, pl. 34. cites 25 Aff: 2. 
15. Error was brought of a Commen Recovery ſuffered by an Infant as Lev. 142. 
Vouchee, he being now of Age. The Queſtion was, if the Infant might Reby v. 
aſſign this tor Error, he being ow of Age; ſo as it cannot be done by In- AION, | 
ſpection > The Court, after Conference with the other Judges, it being Car. 2 C. B. 
a Matter of great Concern, declared tor the Satisfaction of all, that this and adds, 
Infancy, in ſuch Caſe, cannot be aſſigned tor Error. But their Judg- thar he uns 
ment was not pray ed, inaſmuch as it concerned Houſes burnt down by To — — 
the Fire in London, and the Parties were agreed. Sid, 321. pl. 14. of Opinion 


Hill. 18 & 19 Car. 2. B. R. Raby v. Robinſon. | | again the 

| | be 2 aint | 
Error. Sid. 322. ſays a Diverſity was taken in this Caſe between the coming in of the Infant upon 
Single Voucher, which will bind him, becauſe he comes in 1 —— Warranty of his Anceſtor, and his 
ooming in upon Double Voucher, which will not bind him, ſc he comes in upon his own War- 
ranty ; Sed non allocatur. . 97 | KN Opal 


C 16. Ileocy 


6 Oo Trial. 


46. Ideocy ſhall be tried by Inſpe&tion ; tor that may be diſcerned, but 
ſo cannot Lunacy ; Per Ld. Nottingham C. Skin. 5. Mich. 33 Car. 2. 
B. R. in Frazier's Caſe. 


. 89 4 


(B. 3 By Inf} pection. Proceſs and Proceedings thereu pon. 


1. IN Pretipe quod reddat, if the Tenant vouches within Age, and prays 
that the Paral demur, and the Demandant ſays that D. is of full 
Age, Proceſs ſhall iſſue by Alias, Pluries & Sequatur ; and it he be adjugged. 
of full Age at the Sequatur, Summons ad Warrant. ſball iſſue againſt him; 
Nora per Vampage there ; quod non negatur ; for when he came tor his 
Age, he ſhall not be compelled to anſwer to the Voucher. Br, Voucher, 
| pl. 24. cites 14 H. 6. 2. h 
Yelv. 88. 2. An Infant acknowledged a Recognizance, and was 2 and 
DIR» * adjudged within Age, and thereupon had a &ci. fa. againſt the Conufee 
ys, it was and upon a Nihil returned, it was adjudged that the Recognizance ſhould 


if 
allg. for be vacated, and he be diſcharged. And now Error was broug ht, becauſe 


Error, be- there ought to have been 2 Sci. fa. where a Nihil is returned upon a Sci. 


dem nan fa. and a Sci. ſeci returned; and for that Cauſe the Judgment was re- 


Nihils; and Verſed. And now it was thewn, that in regard the Conuſor 7s now at 
that ir was Fu Age, and cannot have a new Writ of Aud. Quer. to be inſpected, 
adjudged, that he may have a new Writ comprehending the firſt Inſpect ion, aud the 
720 _ of udgment thereupon, and the Cauſe of Reverſal thereof, and upon all the 
bete, Matter prayed to be relieved. And the Court appointed that he might 
the Inſpection Preyes . Hh 
is of no Force, file a new Writ accordingly. Cro. J. 59. pl. 5. Hill. 2 Jac. B. R. Ran- 
but in the dall v. Wale. . 


ſame Court | 
<uhere the Inſpefion was, and does not conclude the Judges of B. R. but that they ought to have a Re 
inſpection, which cannot be now in the principal Caſe, the Plaintiff being now of full Age; and if in 
this Caſe, upon the firſt Judgment reverſed, the Plaintiff, being within Age, had brought a new Audita 
Querela in C. B. he ought to be inſpected De novo, becauſe it is a neu Original, and all the former Pro- 
ceedings are diſſolved by the Reverſal of the r 16. S. C. and P. and ſays, that 
another Error was aſſign'd, becauſe a Scire fac. was awarded where it ſhould have been a Ven. fac. and 
that the Conuſor came to full Age pending the Writ of Error. 


(C) Trial by Inſpection. How it ſhall be made. 


* Br. Exami- 1. I N Writ of Error to reverſe a Fine for the Infancy of the Plaintiff, 
1 a if a Protection be caſt tor the Detendant, pet the Intancy may be 
5 C0. — . P. tried immediately. And tt [was ſo} adjudged ; for peradventure he 
Br. Protec- Will come to fuli Age vefore the Bear, and then he cannot be inſpect⸗ 
non, pl. 70. ed; and this preſent Trial ſhall nor be any Prejudice to the Oeten⸗ 
— E 4. Dant, for he thall have All ſaved to him when the Parol is reviven, * 
3 Br. Dif. 21 E. 3. 24. b. 21. All. pl. 10. Adjudge d. | 

cite? Es Co R. on Fines 1. Upop Error brought to reverſe a Fine for Nonage, the Infant was 
inſj Ad, and Witneſles produced who proved the Infancy. And it was ruled, that tho' he died afterwards 
before his full Age, his Heir might reverſe the Fine. Mo 844. pl 1139. Paſch. 13 Jac. Reckwich s 
Caſe, But the Reporter ſays, Quzre what Action he ſhall have. See Tir. Fines, (D. 10) pl. 5, 
and the Notes there. So in cate of an Adjournment upon a Writ of Error. See Adjournment(A) pl. 2. 


Ce, 2, If pos io. the Court be in Gs 7 the Age of him who 
ol. 573- * brings rit of Error to reverſe ine map intorm 
WENN themſelves thereof by Proots. 50 E. 3. 6. a "Ry bi F N 

3. The 


U 
— — — 2 2K — * —— — — 2 . 


3. The Court may examine the Infant upon a Voier dire " whether 
he be 80 Age. 1 h. 4. 15. 21 E. 3. 24. b. 21 Al. pl. 10. 25 E. 
N 4 The Court may examine his Godfather and Mother. 21 E. z. 

24. 21 1 Pl. {Vos ER: — — 6 | | 

. In a Præcipe quod reddat, ik the Tenant ſays, by Guardian, that Br. Venire 
he is within Age, and in by Deſcent, and prays the Parol to demurr ; mv 20. 
and the Demandant fays, that he is of full Age, and prays that he be * 
view d * on Court, tit thall be commanded to the Guardian to 23 cite, S. C. 
have the Infant at a certain Oap, without granting any Writ of 


2 2 — „ — — — I r RIF 0-5» - 9 10” 
* _ 


— 


n 
Venire factas. 24 E. 3. 23. Adjudged. g 
6. But if a Man be vouch'd within Age, and the Iſſue is upon the 8. P. And ſo 
Infancy, a Venire tacias (hall ilſue to be viem d. 24 E. 3. 28. 19 E. E =? 


2. Protection 111. for it ſhall be adjudged by Inſpection. Infant. Br. 
: Venire fa- 
cias, pl. 20. cites 8. C. = Br. Age, pl. 23. cites 8. C. If the Tenant in 4 Real Aftion 3 A. 


as Hleir, within Age, cr if the Tenant for Life be impleaded, and he prays. in Aid of, A. in Rever- 
fion within Age, and prays that the Parol may demurr &c. in the one Caſe, and in the other, if De- 
mand aft replies that be is of full Ae; this ſhall not be tried per Pais, by reaſon of the great Delay to 
the Demaridant ; but a W ric ſhall go to the Sheriff, Quod Venire faciat tali Die prædict A. ut per G 
ctum Corporis ſai conſtare poſhr prefatis Juſticiartis fi prædictus A. fir plene ZEratis nec ne &c. 9 
ep. 30. b. 31. a. in the Caſe of the Abbot of Strata Marcella, cites 34 H. 6.43. + © | 


7. Ik an Infant appears by Attorney in an Action brought againſt Tc Mall de 
him, in which he ought to have appear'd by Guardian; and after or £/ _ 
judgment is given againlt him, being within Age, and then in a Writ n monks U 
of Error be aſſigns this for Error. This (hall not be tried by Inſpec⸗ che Juſices; 
tion, but by Proots; fot if he be ** full Age, yet the Judgment berzuſe che 
ſhall be reverted. Tr. 39 El. B. B. between 9% % and Raunte, Taking the. 
adjuvoged in Wit of Error, and firſt Judgment reverſed, — is 

; the Act of 
the Party, without Examination of the ſuſtices, and yet the appearing ttorney | 
Court ; AF) therefore if the Plaintiff Walke. Attorney bn Cares ind he Betengant 1 Plaine 
riff is dead, and one appears and ſays that he is Plaintiff, which is denied by the other Party, the Juf- 
tices ſhall adjudge whether he who now appears be the tame Perſon who male the Attorney in 


a 


8. [So] If an Infant brings Mrit of Error by Guardian to reverſe 3 
judgment given againit him, in which he appeared by Attorney, and 
aſſigns for Error, that he was within Age at the Time of the Ju 
ment 6 againſt him, he aj Rein, DP Attornep ; this ſhall not b 
tried vy Julpectton. but per Pais. Ct. 11 Car. B. R. between 
Scawen and Arundel, pet Curiam, & Mich, Car. adjudged accord- 
ingly, and a common Recovery reverſed accordingly tor this Er 
without Jnſpection. But it was aligned for Error, ſcilicet, t 
he was Ae t and the Defendant being warn'd, made Detaule z 
aud for this Pater, bp Tonftructton or! the Law, [it] was con- 
feld d by his Default. - Jntratur Tr. 11 Car, Bot. FAR 82 

9. In all Caſes Where the Matter may be tried by Examination, or Br. Trial, 
Diſoretion of rhe Juſtices, they may, | they are in daubt, refule it, Nes 2 
and compel the Party to put ic in Trial of the Country. 21 P. 7. 40. Trials per 
by all e Juſtices. | | Tas | 5 e 


10. [As] If Infancy be to be tried, tho properly it is to be tried by 454 © in 


Inſpection, pet the Court may retule tu try it, any compel the {arty 1 Nor 
io tr it by ty Countey, Brooke, Eitie Tryall, 60. in avridging 4 Bree 


of 21 . 7. 40. faith, it ſeems that it may. 22 es AI abi; * 
to be of Damages where the Defendant confelles, or is condemn'd by Defauft, or the like. 


this ſtems 
x1. It an Ioſunt brings Writ bf Error to fevetſe i Fibe, anti is Ih Co. R. 00. 
peẽted by the Court, and tound within Age, the Judgment may be re- ">, 8 P. 


VI 


verſed 


755 


r 22 Fo _— 


-, 
PR 


2 


C 55 


bot 


yerſed after his full Age. 27 All. 53. P. 11 Tar. B. B. between 
Dame Bartue and Bartue. Adjudged, and the Fine reverſed accord⸗ 


. fmgly. f 
See Tk. Er- o Tf an Infanc ſuffers a common Recovery by Guardian, as Tenant 


ror (M) pl. to the Precipe, and after within Age brings Yrit of Error to reverſe it 


18. S. C 


Crs. C ze tor his Infancy, cadnitting that it is erroneous) pet the Infancy ſhaſl 
J 630. not be tried by Inſpection, 1. 5 Car. B. R. between the Zar/ of 
ame of cwport and the Diike of Buckingham. Adjudged per Curiam, that 

po a N the Writ of Error may be brought after his full Age; by which it is 
id gen. Impfied, as it ſeems, that if it had been brought within Age, the 

Pilomap, Infancy ſhould not be tried by Jnlpection, as in the Cale ofa Fine. 

$ c a — the Point of Inſpection does not —_— 318. pl. 4. S. C. but the Point of Inſpec- 

tion does not appear —— Hoh. 196. pl. 230 S. C. by the Name of Blount's Caſe ; but 8 P. does not 
appear. Het. 171. 8 C. in much the very ſame Words of Hob. 196. Ley. 82 8.C. in totidem 

erbis. Keb. $92. pl. 56. Paſch. 15 Car. 2. in Caſe of Rabp v. Robinſon. which was on a Re- 
covery ſuffered by Infant as Vouchee, Tu iſden I, faid, that this Trial may be by Inſpection, or per 

Pais, as it may be more or leſs dilarory. And Keeling ſaid, that the Difference taken by Twiſden waz 

an excellent one, and will go a great wav, viz. that the Trial may be by Pais or Inſpection, as may 

deſt prevent Delay; and ſaid it was ſo agreed in Newport's Caſe, rho* not reported by Cro. C. 307 


Rep. 30. 13. Ik an Infant brings an Audita Querela upon a Recognizance or 
th nw 8 Statute acknowledged by himſelt, to avotd it for his Jnfancy, his Ttt- 


of Strata fancy ſhall be tried by Jnſpection. Co. x Inſtitutes 673. 
Marcella — - 0 
8. P. 10 Rep. 43. a. in Mary Portington's Caſe. 


14. If a Man prays his Age by Guardian, and the Demandant ſays that 
he is of full Age, priit ; by which Venire facias to be view'd iſſues, and the 
Fuſtices adjudge him of full Age by Inſpection; this is not peremptory, but 
a reſpundeas Oufter 3 tor it is tried by view of the Juſtices. Br. Peremp- 
tory, pl. 69. cites 33 E. 3. and Firzh. Iſſue 1 

15. An Intant brought Writ of Error Co a Fine levied by her of her 
Lands, whilft ſbe was a Covert Baron; and the Court was moved that ſhe 
might have a Guardian affigned to proſecute for her; and that the might 
be inſpected by the Court, and that the Inſpection might be recorded; and 
an Afidavit was made by one in Court, that be knew the Infant there pre- 
ſent, and the Time of her Birth and Baptifing, and ſwore the Times preciſe ; 
the Church-book was alſo produced in Court, and proved by Oath, wherein 
the Time of her Baptiſing was entered, and that ſhe was the ſame Perſon : 
Upon which ſhe had, by her own Election, an Attorney aſſigned for her 
Guardian; and the Aſhdavirs were ordered to be recorded, and the In- 
ſpection to be entered, and a Scire facias awarded againſt the Heir. Stile 
456, 457. Trin. 1655. Sherlock's Caſe. * 

16. An Tafant, who during Coverture joined with her Husband in 
levying a Fine of her Lands, was brought into Court, and inſpected, and ad. 
judged within Age. Whereupon a Scire facias iſſued to the Tertenants, 
who pleaded that fhe was of full Age at the Time of the Fine levied. Iſſit: 
wwas joined, and a Trial had at the Aſſiſes, and a Verdict for the Plaintiff, 
who now came into Court, and prayed 2 ment upon the Verdict ; 
Bur per Glyn Ch. Juſt. The Court is to judge of the Infancy, and not the 

Fury; and therefore you have nor proceeded duly, bur the Proceedin 
do no Hurt; for we judge ſhe was within Age, therefore let the Fine be 
reverſed, Niſi &c. Nota. Styl. 4192. Mich. 1655. Vidian v. Fletcher. 

1. In Error to reverſe a Fine tor Infancy, it was moved that the Party, 
being in Court, might be 3 and the Inſpection recorded; 3 
Copy of the Reg iſter- boo was ſworn to be true, and ſeveral Afidavits of her 
Age. And the Court ordered the Inſpection to be recorded, and ſaid that 
the Iſſue of her Infancy may be tried at any Time kereafter, tho ſhe comes of 
Age, Vent 69. Paſch. 22 Car. 2, B. R. Couſins's Caſe. 


(C. 2) Trial 


«a 6 
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(C. z) Trial by Record. Whether by Record or Pais, N 
1. Matter of Record before the juſtices tall not be put in Trial s 5. W 
pet whether it be ſo, as the Record proves, or not; per Pais 10. 
but it ſhall be tried by the Record itſelf, 11 D, 6. 42. by all the 1 Wror 


Juffices, 20 P. 6. 10. b. Maintenance 
| 2 Een, 

by Husband and Wife, after Iſſue joined, and before the Niſs Prius, the Wife diet; the Niſi Prius proceeds: 
the Poſtea of the Niſi Prius recites, that at the Niſi Prius, the Husband and Wife appeared, (the Verdict 
being found for them.) They have Judgment. Error is brought, and is aſſigned in the Death of the Wife 
Lefere the Niſi Prius, and upon this an Iſſue is joined, and found for the Plaintiff, in Error; Vet Judg— 
ment was attirmed ; for the Error aſſigned was contrary to the Record. And in this Caſe, the Record 
maſt be believed, and not the Verdict; for if an Avermeat ſhall be received againſt a Record, that it 
may be reverſed, by the like Reaſon an Averment ſhould be received againſt the Record of the Reyer- 
ſal, and ſo produce an Infinity. I the Error had been an that the Wife died pending the Writ, and 
it had been ſo found, Judgment had been reverſed, Jenk. 99. pl. 92. | 1 4 ye 

But upon a general Iſſue, a Verdict which is contrary to another Record, ſhall be allowed ; but not a Ver- 
dict found againſt the ſame Record upon which the Verdict is given. Jenk. 99. pl. 92. x 

4 Rep. 71. b. Trin. 33 Eliz. C. B in yndes's Caſe, reſolved that Records rt Verity in them 
ſelves, and conclude all erſons to deny any Thing appearing within the Record; but an Averment 
conſiſtent with, and which does not impugn any Thing appearing in the Record, may be taken. 
Co. Litt. 117. a. 216. b. S. P. But a Record may be tried per Pais, tn Caſe of Nectſfity. Lat. $6. in Caſe 


of Reeve v. Donny, cites 14 H. 6. and 11 H. 6. f 
2. Tf the Tue be upon an Iadistment, or Acquittal thereupon, it S. P. Trials 
ſhall be tried by the Record. 20 P. 6. 10. b. 4 * 


3. In Per quæ Servitia, if Tenant ſays that he did not hold of the S. P. Trials 
Conuſor the Day of the Note levied, thts ſhall be tried per Pais. 11 5 Pais. 10. 


4. 72. b. | 
Ve Tf the Iſſue be upon Allowance of a Protection in Bank, ft ſhall s. Pp. Trials 
be tried by the Record, 20 Þ, 6. 10. b, wer Pais. 11. 


5. In Debt upon Recovery in other Court of Record, if Nul tiel S8. P. Br. Re- 
Record be pleaded, it ſhall be tried by the Record, and not per Pals. wo P12: 
I9 ID, 6. 80. 79. 48. 

2 ; Br. Dette, 
1. 94. cites 8. C. But per Littleton, if a Man recovers Damages in Ancient Demeſne, and brings 
br, Nul tiel Record is a good Plea, and it ſhall be tried per Pais; and the Defendant ſhall not 
wage his Law. Br. Record, pl. 8. cites 34 H. 6. 49. | 

I Deke, | ers 75 oo Marks Damages in a Court of Ancient Deme ſne, or other Court Baron, Nul 
tie! Record is no Plea, but No ſuch Recovery; and it ſhall be tried per Pais. Quod nora ; for it is 
only Matter in Fact; quod nota ; and the Plaintiff ſhall recover, notwithſtanding the Rolls are burnt. 
Nota. Br. Trialls, pl. 51. cites 9 E. 4. 43. S. P. For thoſe Courts are not Courts of Record. 
Br. Court Baron, pl. 16. cites 9 E 4. 42. S. C. Br. Failer de Record, pl. 8. cites S. C.——— br. 
Record, pl. 32. cites 8. C. Br. Variance, pl. 52. cires 8. C. 

The County Court, the Hundred Court, Court Baron, and ſuch like, are no Courts of Record; and 
therefore the Proceedings therein may be denied, and tried by Jury &c. Co, Litt. 117. b. 


6. In Debt againſt the Warden of the Fleet for an Eſcape, if the JIſſue s. p. Trials 
„whether he was impriſoned upon the Execution, or for other Caule, per Pais. 11. 
it ſhall be tried by the Record. 11 Þ. 6. 49. b. 12 . 6. 3. (9) 

7. Ik ag Sheriff returns Cepi Corpus, & quod Languidus eſt cc. Ant 8 p. Trials 
after ſuffers him to go at large; in an Action againſt the Sheriff far per Pais. 10 
os, if he 2 5 that he never was in his Ward, tt ſhall be tried by the (8 

cord. 12 I), 6. 3. | : 

8. Butifa Sheriff takes a Man by a Capias, and returns no Writ, 
or Non eſt inventus, and ſuffers him to go at large, this Taking ſhall be 


tried per Pats in an Action againft the Sheriff, 12 H, 6.3. 
N 9. 77 
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8. P. Trialls 9. If a Man juſtifies an Impriſonment, becauſe he is a Juſtice of the 


per Pais. 11. Peace, this Matter ſhall be tried by the Record, and not per Pals. 
(9) 12 P. 6. 3. U. i 


8. P. Trialls 1c. If a Challenge be to a Juror by one Party, becauſe there is an 
per Pais. 10, Action &c. depending between the Juror and him, and the other ſays 
(9) that it is brought by Covin, thts thall be tried by the Triors ; for tho 
the Action be of Record, yet the Covin is not, and the Covin only 
is in Queſtion. - 38 Þ. 6..6. 43 Aff, 46, adjudged. 7 4 
S. P. Trialls 11. In Scire lacias by the King, to have Execution of a Judgment in 
per Pais 10. Quatre Impedit, if Letendant pleads that atter the Recovery the Kin 
(8) preſented thereto, and ſo Judgment executed; ant the Iſſue is, whether 
the King preſented by Cauſe of the Judgment, or by Cauſe of a V oidance 
atter the Death of J. S. who was preſented by a Stranger after the 
Voidance upon which the King had Judgment ; this ſhall be tried per 
Pais, and not by Record, tho' it was ſatd that it is of Record in 
Chancery for what Cauſe the King preſented, 32 E. 3 Quare Im- 
pedit 2. adhudged. 
S. P. Trials 12, In Debt upon an Eſcape againſt the Mayor of the Staple, for ſut- 
per Pats, 11 fering J. S. in Execution upon a Statute Staple, to go at large, if De- 


Fr. fendant ſays that he was not in Priſon upon the Execution, but upon a 
Tria}ls, pl. | N 


145. cites 8. Plaint there, this Iſlue ſhall be tried per Pais; Becauſe the Deten 
C. dant is to certity the Kecord, it he ſhall be tried by it, which is not 
reaſonable in his own Caute ; For peradventure he will certify it 


ktallely. 6 0. 6. 20. *® 11 . 6. 49 b. 12H, 6. 2. b. adjudged. 
S. P. Trialls 13. If the Jflue be whetner a ſuppoſed Stature Merchant be true or 


pet Pals, 11 7 ** (hall 282 oy oe HEEL where oa ken the Dine 
ayor DO took ! allve, ryoug e Our ot t klice 
I, now; For it is a Matter of Record. 17 E. 3. 49. b. 


14. So if the Mayor be dead; For it continues a Record triable. 
Contra 17 E. 3. 49. b. 


Br. AM. pl. 15. Earl or nor Earl ſhall be tried by Record, and not per Pals; 


241.cires S. Becaule it is of Record. 22 Af, 24. 


Trial, pl 16. Ik the Iſſue be whether J. S. be a Baron of Parliament, it ought 
319. cies 8, tu be tried by Record. 


C.—S. P. 17.” As it may be certified by Writ out of Chancery. 48 Af, 6. 48 
Trialls per E. b 


; „30. . ; ; 

rn But there it was enquired further by Triors. It ſeems it was 
Earl, Baron TO make it clear, 
or not Baron, a : | . : 
ſhall not be tried per Pais, nor by the Juſtices, but by Writ of the King. 9 Rep. 31. a. in Caſe of 
the Abbot of Strata Marcella, cites 6 Rep. 53-4. The Counteſs of Rutland's Caſe. 
But Counteſs &c by Marriage ſhall be tried per Pais; For their Dignity accrues to them by Matter 
in Fact. 6 Rep. 53 in the Counteſs of Rutland's Caſe. It was admitted by the Court, that Peer 
or no Peer is triable only by Record; Hut that is ere a Man is made a Peer by Writ only, which was 
the ancient Method Ard in ſuch Cafe the Plea ſhould be concluded, Prout patet per Recordum. 
Bur in the principal Caſe the Creation was by Patent of Record, which was brought into Court, and proves 
Itſelf, ( viz.) by the Great Seal. Beſides, here are ſeveral Deſcents, which are Matters of Fact, and triable 
only by the Country, ſo that the De tendant did not claim the Honour from the Crown immediately, 
but only mediately, as Heir Male deſceaded from him to whom the Honour was firſt given, and there- 
fore he has well concluded his Plea with a Hoc paratus eft cerifcare; But if the Defendant was,the 
very Perſon ennobled either by Writ or Patent, then there would be nothing to try but Matter of Record. 
Adjudged. Carth. 299. Hill. 5 W. & M. B. R. Ld. Banbury's Caſe. — See 12 Mod. 56, to 65. 8.C 
—— Ld. Raym. Rep. 14 5. C. accordingly, and Holt Ch IJ. held, that the Plea of Prout patet per Re- 
cordum would have been ill; becauſe it cannot appear by the Record, if Nicholas was the Son of 
William, or Charles the Son of Nicholas; and the Books of 22 Aff. 24. Br. Aff. 240. ought to be un- 
derftood of N. created by Writ ; For there was no Baron created by Letters Patents till 11 R. 2 
And as to an Objection that the Defendant ought to have produced a Vxit out of Chancery &c. he an- 
ſwered, that theſe are 2 Writs, and Writs of Privilege, and were not of Neceſſity but for Ex pe- 
dition ; And ſupgofing the Defendant might have had one, yet it is no Conſequence that the Omiſſioti of 
ir ſhould be a Determination of his Pecrage; And that in this Caſe the Defendant having pleaded 
the Letters Patents of Creation to his Anceſtor, made a Difference between the principal Caſe and Prece- 
dents cited on the other Side, where no Letters Patents were pleaded, fo that in thoſe Caſes it could 
not appear to the Court without ſuch Writ that the Party was a Peer. And the Plca was held good 
per tot. Cur . —2 Salk. 510; 8. C. accordingly. 


19 Abbot 


19. Abbot or Prior, or Not Abbot or Prior, ſhall be tried per 5, F. Tale 
Becauſe they well lie in the Conuſance of the 8 erg. cites . 
| Claim, 
20. Though the Inrol ment of Letters Patents, or ot And. 285. 
Record ſhall not be tried per Pais, yct the + Ai Eee of |. 292. 


rolment was made or a Deed 1nrolled according to the 2 H. fl. ſhall 12 a5 


be tried per Pals. Cd. 4. Hinde 71, b. For by this the Reco Hynd. S. C. 
acknowledgeo, and the Time only in Jſſue, * * M 1 Roll. 
Mich. 17 Jac. B R. THorſlep v. Filisker. It was infifted, that by the Statute 27 H. 8. the Time of 
the Inrolment was made Parcel of the Record and Inrolment, and cannot be tried by Jury, bur the 
Court held contra, and ſent to rhe Inrolment Office to enquire the Uſage, as to the inſerting the 
Time of the Inrolment ; who certified, that before the 16 Eliz. when the Inrolment Office was ere 2 
ed, they never uſed to infert the Time, which now they do, and the Inrolment of the Bargain and 
$ile in the principal Caſe was mad- in 5 Eliz, whereupon the Court referred it to the Jury upon the 


Evidence produced by the Plaintiff, whether it was inrolled or not. 0 
S. P. bur by Certificate of Record, Br. Trialls, pl. 94. cites 9 H. 7. 2. 
S. P. Trialls per Pais 11 (9) 1 . | 


21. [As] Ik it be pleaded, that Non habetur tale Recordum, per 
quod luquere yatcir, that BR. 2. was ſeiled In Jure Coronz at the 
Une ot the HZatent, this ſhall be tried per Pais; Becaule it goes 
to a certain Time. 9 1, 7. 2. * 

2 95 12 8 be Mg” ſuch a 5 be Sheriff, it may be s Pp. Trialls 
frie * ccoro ; DLcaune he is made by Letters Patents of per Pais 11 
cocb. Co. 9. Abbot Strata Marcella, 3 1. b. ig | BE (5) —S. 

pl.74—— 


It was moved in Error on a Judgment in C. B. that whether R. S. was Sheriff ſuch 
NHoula be tried per Pais, ard not by the Record of the Patent; Sed non allocatur ; For it ſhall 

he interded, unleſs it were neun to the Court by Pleading. Cro C. 421. pl. 12, Mich. 11 Car. B. 
R. Smith v. Smith. 

But where a Man ſat in Rediſſeiſn as Corener, and was not Coroner, by which Writ of Error «vas 
brought, and this alleged for Error, and [ſe taken if he vas Coroner at the time Ec. or not, this per Cur. 
ſhall be tried per Pais, and not by Record; For though Coroner be made by Writ, yet many times the 
Wit is nat returned, and therefore ſhall be tried per Pais. Br. Trialls, pl. 147; cites 32 H. 6. 27,—— }. 
8. P. Jenk 92. pl. 74. 


23. And it map be alſo tried by Examination of the Sheriff him- S. P. Br Ex- 


ſelt. — 
| 26. cit 
8 H. 4. 20 9 Rep. 31. b. in Caſe of the Abbot of Strata Marcella, in a Nota of the Re- 


porter, cites 10 H. 7.4. b. 


24. Jn a Yrit of Error to reverſe a Judgment in a Formedon, Cro. C 421. 
i the Plaintiff alſigns for Error, that where the Venire facias, RISE C 
which was returnable 15 Partint, was returned by J. S. as She. 2 
riit of the County, that he was not then Sheriff, but J. D. and Tir. Error, 
the Delendant faith that J. S. was Sherilk roth of November, (the () pl. 4 8. 
Return Day veing the 25th November) which was 18 Days before © 
the Return, [and 18] ready to aver by the Letters Patents under 
the Great Seal of the fame Date here ſhewn forth. To which the 
Plaintiff repites, that he was not Sheriff the roth Day of November, 
this ſhall be tried by the Record, and not per * 3, and the ſhewing 
of the Letters Datents themſelves is a good Ne 0:0 tor Trial there- 
of, without a Mrtt out ot the Chancery to certify it, though the J. 
ſue is tipsh the Matter upon the Time; For ic thall de intended, 
that he continued Sheriff till ſomething be thewn' to the contrary. 

- Mich. 11 Car. B. B. between 92/74 and Smith, adjudged in Writ of 
Error, and the firſt Judgment affirmed accordingly. Intratur. | 
Mich. 10. Rot. 192. 7 

25. Bur fi the fald Caſe, if he had ſafd, chat J. S. was Sheriff prout d © 421. 

per Recordum in Scaccario remanens plenius liquer, and Jfitte is taken ol. r 
i Jul not appear. 


—— — --- - ——_—_ — 
2 — — - 


"Kul riel Record, This cannot be tricv by hewing of the Letters 
Patents under Seal, but it ought to be certified by Mittimus out of 
Chancery. P. 11 Car, B. R. in the laid Caſe of Sith and Smith, 


Curiam. 
Br. Certi- 9 Ik a Birch be alleged in a Place in Scotland, and that it is 


Fm 1 within the Liegeance of the King of England, this ſhall be tried by 
vets 8 C Record; For it is enrolled what Plate is within the Liegeance, or 


Te le "| whether) all Scotland [ts.] 42 E. 3. 2. b. 3. 


was, whe- 
ther a Man born at Roſs in Scotlard be alien or not, and there Thorp J. ſaid, that he who would 


benefit himſelf in this Matter, ought to get a Certificate out of the Rolls and Records of rhe King, 
whether the Vill of Roſs be within that Part of Scotland which is Parcel of England or not. —Y. 


P. Trialls per Pais 11. (9) 


27. Tf in a Writ of Right a Fine upon Releaſe be pleaded in Bar, 


FXALIA 
* Fol. 576. which is denied, and thcreof the Parties put themſelves ſuper Re- 
cordum Curie, it ſhall be tried by che Court. 11 Y. 3. Rot. 7. ad- 


judged. 
Hob. 210. — In a Scire facias upon a Reconnizance of Bail for A. if the De 


p7.257- kendant pleads, that after the Judginent, that is to fay, ſuch a Day 


A. &c. A. came into Court, and render d his Body to Priſon in Execution, 


and fays, that in Diſcharge of the Bail, and the Plaintiff retuſed to take him in Exe- 
the Truth cution, ND the 1Ilaintiff denies that A. render d himſelf xc. this 
was that A. gttght to be tried by the Record, [and] not per Pais; for when he 


i ll, bar Cender'D himſelf in diſcharge of the Bail, it ougyt to be enter d of 


not any Re- Record. DYobart's Reports, 283. between 1%) and Cunning. 

cord was . 

made of it —— Mo. 888. pl. 1249. Wolly v. Davenant and Canning, S. C. accordingly.- Trialls 
per Pais 11. (9) ſeems miſprinted, but to mean the 8. P. 

In Scire facias againſt the Bail they plead, that the Principal render'd himſelf in Diſcharge. It was 
ſaid, that the Entry of Reddidit ſe in Exonerationem &c. ſhould conclude with Prout patet per Recor- 
dum, and not with Hoc paratus eſt verificare. Keeling ſaid, that tho“ Committitur be entered upon the 
Record, yet the Party is not eſtopped to ſay that he is not in Priſon, and it ſhall be tried by the Country; 
and the Record is only Evidence, and not concluſive. Sid. 216. pl. 19. Trin. 16 Car. 2. B. R. in Caſe of 
Middleton v. the Bail of Silveſter. Keb. 761. pl. 68. S. C. adjornatur,—lIbid. 815. pl. 95. Mid- 
dleton v. Talbot, S. C. And the Court agreed, that it ought to have been Prout patet per Recordum; 
and Judgment for the Plaintiff, nĩſi. See Tit. Record (O) pl. 5. Alanſon v. Butler. 


Hob. 244. 29. In Treſpaſs of Falſe Impriſonment, for impriſoning him at 
"ng 303.8. ' Briftol, ik Detendant juſtiſies becauſe Tine whereof Yemory tc. 


verbis, ad- there Has been a Court ot Record at Briſtol every Monday before the 
judged for Mayor &c. according to the Cuſtom and Liberties of the City; ann 


the Plaintiff. that according to the Cuſtom, J. S. levied a Plaint there againſt the 


NH 20 Plaintiff; upon which the Octenvants, being Serjeants there, being 
40. Staf, COmMmanded, arreſted him #c. Whereupon the Plaintiſt took Iflue, 
ore's Caſe, that J. S. did not levy ſuch a Plaint, prout &c. This ought to be tried 

885 ad- per Pais, and not by the Record; becauſe the Matter of Record is 

— irrel mix d with Matter in Fact, tu wit, whether the Court was held, and 

5 C. cites the Plaint levied according to the Cuſtom and Liberties of the City, 

Trialls per Which ts a Matter of Fact triable per Pais. Alſo the levying of a 


Fals, 10. (8) JNlatnt is like to the ſuing out of an Original, which is not of Re- 


cord till Return thereof in Court, Hobart's Reports, zor. between 
Peter and Stafford, adjudged, 

30. Whether an Abbot had Goods of Felons or not, is triable pet Pais. 
See 9 Rep. 29. in the Caſe of the Abbor of Strata Marcella, a Note by 
Coke, wines he cites 8 E. 3. 10. b. 11. | 
31. In Aſſiſe it was agreed, that it ſhall not be tried by the Aſſiſe How 
Tong time the Land was in the Hands of the King by Ward ; for this falls in 
Record: Bur 1t may be tried per Patriam How much Land was in the 
Hands of the King, and How much Not, Note the Diverſity. Br.. 
Trialls, pl, 65. cites 10 All. 2, Rn Ck 


32, Whethen 


1 * 2 


—— "OS SY 


Trial. 13 
—b a — — 
32. Whether it be Tire of War or not, is triable by Records, and N. B. I do 
Judges of the Courts of Juſtice, and not by a Jury. Molloy, cap. 1. « 1 bong on 
8. 9. cites in Marg. 14 E 3; Tir. Scire tacias, 122; between Mortimer Puch os Br 
and the E. of Lancaſter, | | Tit Scire 

| þ facias ; nor 
is there any ſuch Year in the Year-Book. 


2 PORT Wh. 


— 


33. Outlawry is Matter of Record which cannot be properly tried per Pais 
ty Indictment, but ought to appear of Record, Br. Corone, pl. i Cites 
2 All. 55. . 
34. If the Iſſue be whether a Manor be Ancient Demeſne or not, this ſhall Hob 188. 
be tried by Doomſday-Book. 9 Rep. 31. in the Abbot of Strata Mar- 88 18 
cella's Caſe, cites 22 All. 45. Anon Vos 
| Ty Po, wing - 
Doomſday Book, and no ſach Manor appearing to be ancient Demeſne in the ſame Coy unty, tho' one of 
a like — was there found in a 9 County, the Plaintitf was barr's 42 4 o_ 


33. But if it be whether certain Lands are Parcel or not, it ſhall be 
tried by the Country. 9 Rep. 31. in the Abbot of Strata Marcella's 
Caſe, cites 22 Afl. 45. | 2 
36. The Trial of Vul tie! Record ſhall be by Record, and not per Pais. S. F. Br. 
od Br. Trialls, pl i H Trialls, pl. 
Qu nora, T. 1TIaus, pl. 40. cites 19 Ji. 6. 52. F Iot. cites © 
E. 4. 3. He who pleads Nul tie! Record ſhall conclude, Et hoc paratus eſt verĩfica dy the fins | 
Record ; and it ſhall be tried by the Certificate of the Record. Br. Record, pl. 51. cites 4 H. 7. 3. 
It ſhall be tried by itſelf only, and not by Witneſs, Jury, or otherwiſe. Co. Litt. 117. b. | 


37. It Recovery in a Court Baron &c. be removed by Recordare &c.' the Br Court- 
Party may ſay, that the Record is other by the Statute * x E. 1. which gp 
thall be tried per Pais. Br. Record, pl. 6. cites 34 H. 6. a4. S and » 
*iK FR orig Ig 


ET 


not properly a Record, but a Roll. 


| 38. In Attachment upon a Prohibition they were at Iſſue, whether the 
| Suit in Court-Cbriſtian was for Tithes, or for Rent reſerved ; and it was tried 
per Pais, and not by the Rolls of the Biſhop; tor they are nor of Re- 

cord, The ſame Law of all other Courts, which are nat of Record, 9 

Rep. 3 t. a. in the Caſe of the Abbot of Strata Marcella, cites 34 H. 6, | 
49. a. 9 E. 4. 43. and with this accords 44 E. 3. 32. a. 

39. If Aion be brought againſt an * Attorney of the Common Pleas, Attorney or 
Auditor of the Exchequer, or other Miniſter of Record, by his Name of Office, No triable 
it ſhall be tried by the Record, and not where the Action is brought. Ay; 7 5 
Contra in Matters in Fact of Miſnoſmer. Br. Trialls, pl. 6. cites 34 greed per 
H. 6. 3 | | rot. Cur, 4 
n 1 Ld. Raym. 
| Rep. 1173. Trin. 4 Ann. Scawen v. Garret. 


49. Note per Heidon, in + Maintenance E Decies tantum, No ſuch Re- + If I bring. 
cord is a good Plea ; and in theſe Caſes, and in others, viz. founded of * = | 
upon the Record, ſuch Iflue ſhall be tried by the Record, and not per ,,;,.""-,; 


« | , tains, ſo that 
Pais. Br. Record, pl. 56. cites 5 E. 4. 3. my Ii ui i. 
| | | not veturn'd, 
Action of Maintenance does not lie ; for it is not of Record till the Writ be return'd. Per Danbv, 1 
the Caſe ſuppeſed, he ſball plead Null tiel Record generally, and it mall be tried by the Record. Br. Maiu- 
renance, pl. 36. cites 10 E. 4. 19. | | . 


c pF ww r — , dr. SE 3d r 
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41. Delt, per Brian J. where it comes in Ure upon an Obligation mals In Pics of 
to an Alien Enemy of the King, if the League or Peace Letween the King of T 
this Alien aud the ing of England was broke or nct, this thall be tried by 5 


A 


2 { between the 
the Record; tor the League is by Matter of Record, But per Choke and King end. 
| E Littleton, 


N 


. 
— — — | — — REF — S 8. . g - gon, © — 
- 
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Sovereign of Littleton, it ſhall be tried per Pais; for the breaking 2 the League or 
— ;, Peace is Matter in Fact. Br. Trialls, pl. 151. cites 19 E. 4. 6. 
triable ly the Record of 1 for every League is of Record. 9 Rep. 31. a. in the Caſe of the Abbot 
of Strata Marcella, cites'19 E. 4. 6. b. [See there pl. 6. per Brian] 


42. Whether the King any Thing had at the Time of the making of the 
Deed, ſhall be tried per Pais. Br. Trials, pl. N 9 H. 1. 2. 
But if he 43. If a Man pleads Recovery of 20 Acres of Land in Prætcipe quod red- 


ay l — h ar dat of two Acres, of which the two Acres are Parcel; and the Tenant ſays, 
2 . that Mot put in View, and fo not comprized ; this thall be tried by the Re- 
this! ſhall be cord, Br. Trials, pl. 95. cites 12 Hf. J. 5. Per Brian. ts, 

tri r — | | 

Pais; Per Brian. Note the Diverſity. Br. Trialls, pl. 95. cites 12 H. 5. 5. 


44: A Bill of * was exhibited by the Queen in the Exchequer ; 
and upon Iſſue joined, the Matter was tried by the Records; and there- 
upon Judgmeur was given for the Queen. See q Le. 104. pl. 213. Paſch. 
29 Eliz. The Queen v. Sir John Savill. | 

Goldsb. 67. 45. Debt by the Sheriff upon a Bond to appear at a Day certain in B. R. 

pl. 1. Mich. the Defendant pleaded that he did appear at the Day Upon which they 

* Bret were at Iſlue to be tried by the Country. A Repleader was awarded, 


liz. 


v. Shep- becauſe it was triable by the Record; tor tho the Sheriff doth not re- 
hcard, S P. turn the Proceſs, yet the Defendant ought to come into Court at the 
accordingly, Day, and there a ſpecial Entry ſhall be made of his Appearance. Owen 
= 3 53. Mich. 29 & 30 Eliz. Houſe and Elkin v. Grindon. 


Prothcno- 
tary, ſaid the Trial was well enough; for it might be, that he appeared, and yet no Record was made 
of it. To which it was anſwered, that then it 1s no Appearance. To which Radford replied, Sup- 
pole there is not wy Suit there, how then can it be recorded; but the Rule of Court was as above, be- 
cauſe then the Obligation ſeems to be ſingle. Le. 90. pl. 114. S. C. accordingly. And Anderſon 
Ch. I moved, that it A. be bound to appear in B R. at ſuch a Day, and A. at the ſaid i ow to 
the Court, but there no Proceſs is returned, then the Party may $2 to one of the Chief Clerks of the 
Court, and pray him to take a Nore of his Appearance. And by Nelſon, we have an ancient Form of 
Entry of ſuch Appearance in ſuch Caſes, Ad hunc Diem venit J. S. & propter indemnitatem ſuam & 
Manucaptorum ſuorum petit quod comparentia ſua in Curia hic recordetur, and cites 38 H. 6. 175. And 
afterwards the Lord Anderion, inſpecto Rotulo, ex aſſenſu Sociorum, awarded a Repleader. And ſo 
by Nelſon, it has been done oftentimes here before, and put in Ure. The ſame Law is, where at the 
Tay of Appearance no Court is holden, or the Jnſtices do not come &c. he who was bound to a pear, 
ought to have an Appearance recorded in ſuch Manner as it may be; ard if the other Party pleads Nut 
tiel Record, the Defendant muſt have the Record ready at his Peril; for this Court cannot write to 
the Juſtices of B. R. for to certify a Record hither, | 

In Debt upon Bond conditioned, that O. ſball appear at the next Court in T. to anſwer the Plaintiff &c. 
the Defendant pleaded that the ſaid O. did appear ſuch a Day at the next Court. The Plaintiff replied that 
Le did not; & de hoc ponit ſe ſuper Patriam ; and being found for the Plaintiff, it was objected that ir 
was a Miſtrial, becauſe it ought to be tried by the Record, and not per Patriam ; for every Appearance 
is on Record. But the Court held the Trial good ; for Non conſtat that he appeared, and that his Ap- 
pearance was entered upon Record; but his Plea is, that he appeared ſuch a Day in Court, which 
might be, and yet his Appearance not be entered; and yet thereby his Bond is ſaved, and he does not 
conclude Prout apparet de Recordo. And 2 faid, that Appearance ſuch a Day might be tried per 
Pais; but Appearance generally ſhall be tried by the Record. And Judgment Niſi for the Plaintif Cro, 
E. 1371. pl. 4. Paſch, 31 Eliz. B. R Hoe v. Marſhal. Cro. E. 579. S. C. but not S. P. Mo. 
469. pl. 672. S. C. but not 8 P.——Goldsb. 166. pl. 98. S. C. but not S. P.-—— 5 Rep 50. b. Hoc's 
Caſe is S. C. but S. P. does not appear. 22 


46. Second Deliverance upon a Diſtreſs taken for an Amerciament in a 
Court Leet, the Parties were at Iſue, if C. and D. were Afﬀeerors of the 
Court aforeſaid. Upon Exception taken, the Court were of Opinion that 
it ſhould be tried by the Record, becauſe a Leet is a Court of Record. Cro. 
E. 860. Mich. 43 & 44 Eliz. C. B. Monnop v. Thomas. 
47. It Vue be taken upon the Probate of a Teſtament, or whether Admi- 
niſtration be committed (tho they thew the Letters Teſtimonial of the Bi. 
ſhop) this ſhall be tried per Pais; and with this accords 13 Eliz. Dyer 
294. b. 9 Rep. 3 1. a. in the Caſe of the Abbot of Strata Marcella. 


48. Error 
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8. Error was brought of a Fadgment given in Abingdon Court, in an Cro. J. 390. 
Xion upon the Caſe upon an 7 ers Record tif was, that pl. 19. Mich. 
the Court there had Power, ly Cuſtom, from Time whereot &c, to hold anbatier v. 
Pleas of all Actions, for any Sum, or Damage; that is good, and the Lee, B. R. 
Defendant's Averment that there is no ſuch Cuſtom, is ill ; for it is con- S. C accord- 
trary to the Record certified, and the Judgment given. Such Iſſue is ingly. 
triable by the Country in another Action, but not in this, for the Rea» 
ſon aforeſaid. Judged and affirmed in Error, The Suit by the Writ of 
Error admits it to be a Court; if it be not a Court, the Judgment is 
ii Et coram non Judice, and Falſe Impriſonment lies. Jenk. 327. 
. 49. In a Plea of Nov proſecutus eft ullum Breve, the Trial ſhall be by | 
the Country; Per Cur. Hut. 20. Mich. 16 Jac. in Stafford's Caſmmme. 
50. C. recovered in Debt againſt A. and had a Sci. fa. againſt B. the Jo, 158. pl. 
Bail. B. pleads that A. brought Error in the Exc heuer Chamber ; and & downs | 
pending the Writ of Error A. rendred his Body in B. R. and ies; Et hoc S C. accord- 
paratus eſt verificare per Patriam. But the Averment was held ill, be- ingly — 
cauſe it ought to have been Prout patet per Recordum. Noy 82. Calf S. 135. 
, e e a3 Wange 
ſerve this Point took Notice of by the Court. Lat. 149. 150. S. C. but S. P. ſeems not took No- 
rice of by the Court, only Jones ſaid to the Counſel Lou had objected that the Render ſhould be 
tried by the Record; and that therefore the Plea ſhould have concluded with Hoc paratus eſt verifi- 
care per Recordum) that tho' the Render in the Plea is void for Want of che Averment- by Record, 
* this Caſe the Death is a Diſcharge of the Bail. —3 Bulft. 33r. S. C. but I do not obſerve 


t * 


51, Debt upon a Bond fo ſeve harmleſs from all F 7 to Sir M. 8. che 
the Deſendant pleaded Quod conſerva vit indemnem, The Plaintiff replied, us 
that Hir MA. F. recovered a Fudgment, and that it cot him ſo much &c. and ” 


ſo he did not fave him harmleſs ; and concluded to the Country. And this 


was tried per Pais. After a Verdict, it was objected; that this ought to 


be tried by the Record; but Curia contra, becauſe this 1s only an Induct- 
nent to the Iſſue, which was, Whether he had ſaved him harmleſs ? 
Palm. 524. Paſch. 4 Car. B. R. Rigg v. Wharton. | 
52. The Privileges and Liberties of Courts of Record, Cities, and Buronghs, | 
mult be tried by their Charters and Records, Trials per Pais. 15. (13) -v> 
53. A Decree. in Chancery ſhall be tried by a Jury, and not by itſelf; | 
tor it is not a Record, but a Decree recorded. The Chancery, as it is a 
Court of Equity, is not a Court of Record; but touching Things agi- 
56 8 " Petty-Pag Office, it is a Court of Record. Trials per Pais 
150. C207) © © * 


2 3 F 4 — Of 3 „ 
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(D) Trial by Record. Nul tiel Record. Upon Nul _ 
tiel Record pleaded. What ſhall be a Filer of the 
Record. pon 
x. 12 an Action of Debt againſt a Bailiff of a Liberty ſor 40 Eſcape Hob 179, 
&c. where the Commitment was in a Court the LI. pl. 210. Hill 
berty, if the Defendant pleads Nul tiel Record, and in the Record '4 . G 
certified are diverſe Differences in the Continuances and in the Proceſs, 68. Cowch- 
vet if the Plaint, Count, and Judgment certified, agree with" the De- man v. 
claration, the HBlaintiff ſhall have Judgment. Bobart's Reports awery, X 
241. between Conchman and Halley adjudged. Ls aa Di on, > ny : 
2. In 
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Hob. 209. 2. In an Information upon the Statute for Non- reſidence, if the 
N Defendant pleads another Information in the Exchequer, exhibited 
there 28 April, Anno 14. for the ſame Abſence, and thereupon Mul 

{© ctrea klei Record is pleaded, and by the Record certified it appears, that 

Arg. in Caſe the Information in the Exchequer was exhibited 29 April in the 

of Wander- ſame Bear ; and all the Relidue of the Record, as to the Matter, 

yo ang Agrees with the Record pleaded, the Judgment ſhall be given for the 
admits this Defendant, Hobart's Reports, Cale 283. between Parry and Parry 

P oint, be- adjudged. | 1 

Cauſe It was ; 

in the ſame Term, which is but one Day in the Eye of the Law. Hard. 200. CME 

Where a Man is compelled, in 7 a Record to ſlew the Date of the Writ, there, if it be tertifed io 

be of _ "it then the Party has failed his Record. Br. Failer de Record, pl. 16. cites 48 E. z. 

11. r Finch. | 
But ifa Man pleads Record of Recovery in Treſpaſs one Day, and the Record js certified at another Day, he 

has not failed of his Record; Per Paſt. for "Treſpaſs may be continued. Br. Failer de Record, pl. 15. 

cites 19 H, 6. Fitzh. Tit. Record 5. | 4”) 


3. In Afiſe, the Defendant pleaded in Bar a Retraxit by the ſame Plain- 
tiff in another Aſiſe, the Tenant ſaid that Nultiel Record, and failed at the 
Day, and the 1 his N and recovered, Br. Failer 
de E pl. 12. cites 15 E. 3, Fitzh. Tit. Aſſiſe. 


4 Treſpaſs of a Choſe broken, and Battery. The Defendant ſaid the 
Plaintiff at anther Time by- Bill bad recovered Damages for the. ſame Treſ- 
paſs in the Marſhalſea; Judgment. And the Plaintrff ſaid, that Nul tiel 
Record, and the Defendant brought in the Record ſub pede Sigilli, which 
made Mention of the Battery, and at another Day, and no Mention of the 
breaking of the Coe; and therefore the Plaintitt prayed judgment, al- 
leging that he had failed ot his Record. Per Thorp, The Record 
proves that he is condemned for ſuch a Treſpaſs as you have counted; 
and there lore, if it was for another Treſpaſs, you ought to have alleged 
it when the Defendant vouched the Record; and the Plaintiff was 
barr'd as to the Battery, notwithſtanding that the Count be at another 
Day : And as to the breaking the Cloſe, becauſe the Deſendant had 
failed his Record, Writ was awarded to inquire of the Damages. Br. 
Failer * - _ 2 5. _ TRY: 2 
But where . In Treſpaſs ; the Defendant pleaded Out in the Plaintiff; Tudg- 
A. B. Knight - if he all be anſ god And the Plainkf ſaid that wu 15 Row 


8 cord &c. and the Record was read; and where the Defendant pleaded 


Defendant Outtlawry at the Suit of F. the Record was at the Suit of NV. and yet the 
diſabled bim Defendant did not fail of his Record; Quod nota 3 and the Detendant 


by Outl 3 intift ' 
4 went ſine Die, and the Plaintiff was taken. Br. Record, pl. 1. cites 


that Nul tie! 7 H. 4. I. 
Record, and k 
the Record was certified, that A. Eſqutre was outlazved ; and therefore he failed of his Record; Quod 
nota. Brooke wo, Quere, if be had averr d that he was made a Knight after &c, Br. Failer de Record, 
I. 11. cites 38 H. 6. 1. 
a So in Aſiſe, the Defendant pleaded, that the Plaintiff was outlaxved ; the Plaintiff replied Nu tie! Record, 
and at the Day given for bringing in the Record, the Tenor eas brought in by Mittimus, by which. it ap- 
peared that there was @ Variance between the Day of tbe Return of the Exigent in the Place, and cabere the 
Outlacvry was pronounced. And this was N. a Failure of the Record. Dyer 187. b. pl. 8. Mich. 2 
& 2 Eliz. Anon. but ſeems to be a Nota of a Caſe about 14 H. 4. | 
where Leſſor for Years rendring a Rent, acknowledged a Statute, and the Reverſion was extend- 
ed, and the Conuſee brought an Action of Debt for Rent Arrear; and well, Per Cur, But the De- 
fendant ſaid that the Plaintiff is oxtla<ved, and Iſſue is joined upon Nul tie] Record; and the Record vas 
certified, much varying from the Record of the Outlacury, as it was pleaded in Diſability. And awarded 
by the Court, that the Party had failed of the Record. And 7 H.4. 1. was denied for Law by the 
Court. Noy 74. Anon. | 


6. Where a Man pleads Nul tiel Record, and the other brings the 
Tenor of the Record; this is good. Br. Record, pl. 4. eites 34 H. 6, 2. 


h 7. In 


er 


n tt. Mb 
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1. In Debt, the Plaintiff dermred upon a Recognizance matte before the Br. Dette, 
Mayor of Hereford 3 and the Defendant pleated Nul tie! Record”; upon pl 4 cites 
Which they were 4 and Day given to the Plaintiff to bring in the Verdig Br, 
Record; and the Mazor certiſed the Recognizence hor a Condition wntler 10 'clics 
the Recognizance. And upon long Argument; if he had failed of his Re- S 5 
cord, or not, becauſe he had not declared upon the intire Record, viz. Br. Plead- 
as well upon the Condition as upon the Recognizance, and yet becauſe A pl. xt. 4 
he had declared of ſo much as is for his Purpoſe, and the Condition is un- 6. f. but is 
der the Recognizance, and not in the Recognizance, and the Condition miſprinted 
ſtands with the Declaration of the Plaintiff, for he has certified as much for (36) and 
and more, and nothing which is conttary, therefore per Judicium, the NN 
Plaintiff recovered his Debt; Quod nota, Br. Failer de Record, pl. 4. tions [= 


cites 36 H. 6. 2. SC che 


on Rb des dy Hobart 
Ch. J. Hob. 55. in Caſe of Foſter v. Jackſon. S. C. cited PI, C. 14. b. in Caſe of Revioer v. Fo- 
goſſi. And per Wangf. and Priſot, Littleton, Needham, and Aſhton, where a Man declares upon 


Obligation, <vith Condition certain in the ſame Obligation before the In cujus rei &fc. which Condition gives the 
Plaintiff the Forfeiture of the Obligation, there be ought to count of the Condition perfhrmed in his Declaration; 
bt qere the Condition ig wfon the Back of the Oblieation, or <vrote under, there he may declare ſimpliciter, 
cbithent making Mention of the Condition; and therefore, tho Recognizance be certified with Condition 
as above, the Plaintiff has not failed of bis Record. Br. Failer de Record, pl. 4. cites 36 H. 6. 2. 


$. Per Wangford, if a Man pleads Recovery of an Acre of Land, and 
the other ſays that Nul tiel Record, and Record is 2 Recovery of 
two Acres, he has failed of his Record. Br. Failer de Record, pl. 4. 
cites 36 H. 6. 2. mk 

9. If a Man declares againſt F. S. upon Recornizance, and he ſays 
that Nul tiel Record, and Recognizance is certified, by which F. S. and 
N. NM. were obliged Et uterque eorum in toto, he has not failed ot his Re- 
cord. Br. Failer de Record, pl. 4. cites 36 H. 6. 2. Per Wangf. | 

10. If a Man vouches Recovery, by Name of J. Haſtings, and the Re- 
cord certifies as J. Haſtinges, he has failed of the Record ; Per Car, Br, 
Failer de Record, pl. 8. cites 9 E. 4. 42. 

11. Where a Man pleads the Cuſtom of London of foreign Attachment, 
that Fudgment of it ſhall be a good Bar, and they are ar Iſſue, that no ſuch 
Cuſtom, and it is certified that the Cuſtom is, that Fudgment and Execution 


ſhall be a good Bar; there, Per Brian, Huſſey, and Choke J. the Defen- 


dant has tailed ot his Record. Br. Record, pl. 63. cites 22 E. 4. 30. 

12. In Aſſiſe of Mortdanceſtor, if the Tenant pleads that at another 
Time the Demandant brought Mortdanceſtor of the ſame Land, and the T7e- 
nant pleads a Releaſe in Bar, by which the Demandant was barr'd, if the 
Demandant. ſays that Nul tiel Record, and the Record is certified that the 
Tenant pleaded Baſtardy in the Nemandant in Bar, and barr'd him, there he 
has tailed of his Record; for there is a Diverſity when Nul tiel Record 

is certified, and when he certifies other Record than that which is plead- 

ed. Br. Record, pl. 63. cites 22 E. 4. 30. | 

13, Where a Man pleads Record in Court of Piepowders in Banco, 

that at ſuch a Fair which is held at B. ſuch 3 Days, he recovered &c, he 

thall avoid it, to ſay that the Fair was granted to be but 2 Days. Br. Re- 

cord, pl. 63. cires 22 E. 4. 30. . e e 0 a 

14. In Debt on the Statute of Apparel, the Defendant pleaded that the And zo. pl. 

Plaintiff was outlawed, who replied Nul tiel Record; and before the Day 71. Pal- 
in which the Defendant was to bring in the Record, it was removed by =o 24 
Writ of Error into B. R. and thereupon he brought in au Exemplification Ol the Defen- 
it under the oY B. R. without Writ or other Seal, but that of the dant was. put 
King's Bench. Ir ſeemed to ſome, that this was a Failure of the Re- to anſwer. 
cord, and that ſo it had been if it had been revers d; for by the Reverſal 

it is made no Record ab initio, tho? there was ſuch a Record ar the 

Time of the Plea pleaded ; but they thought ir nor peremptory to the 
Defendant, bur that there ſhould be a 5 Ouſter. Dyer 227. 


pl. 45. 


13 . RAT 8 . —_—_—— 


18 | Trial. 


pl. 45. Hill. 6 Eliz. Elcp's Cale. But the Reporter ſays, Quere ta- 
men hoc. 
15. In a Formedon in Deſcender, a Fine with Proclamations, levied Anno 
30 H. 8. was pleaded ; and upon an Iſſue of Nul tiel Record, the Te- 
nant brought it in at the Day, but in the Proc/amations made in Trinity 
Term the Year of the King was left out; but becauſe theſe which were 
made in Eafter-Term 2 and in Mic haelmas Term after, were expreſsly 
mentioned to be in 30 H. 8. it neceſſarily follows, that it muſt be intended 
to be in 30 H. 8. and conſequently in Subſtance he has not failed of the 
Record. Dyer 234. pl. 16. Mich. 6 & 7 Eliz. Anon. 
2 Le. Raym. 16. In Caſe againſt Defendant by a wrong Name, he pleaded in Abate- 
Rep.1014 ment; Whereupon the Plaintiff, without proceeding farther, brought a new 
TA accord- Action againſt him by his right Name; to which he pleaded other Af ion 
875 pending. Et per Holt Ch. J. The Plaintiff ſhould firſt have diſcontinued 
ä the firſt Action; it will be too late to do it now; for the Diſcontinuance 
will relate only to the Time of its being entered on Record: So that 
upon Nul tiel Record it will be againſt him; fot it was pending at the 
Time of the Plea pleaded. And this differs from a Reverſal of an Out- 
lawry or judgment by Writ of Error; for if Nul tiel Record be plead- 
ed, and alter that, but betore the Day given to bring in the Record, the 
Judgment is reverſed on a Writ of Error, that Reverſal avoids the Re- 
cord ab initio, and it is a Defecit de Recordo. Salk. 329. Hill. 2 Ann. 
| B. R. Knight's Caſe. ; | 
Rep ot 17. Original Action brought in inferior Court againft Defendant, by 
Pract in C. the Name of Curphey, was removed by Habeas Corpus into C. B. and Bail 
or ES put in by that Name, Plaintiff declares againſt Detendant by the Name of 
held ita Ocurphee, and recovers, and atter Judgment brings an Action of Debt on 
material Va- the Recognizance, and ſets ont a Recovery againſt Curphey 3 to which De- 
riance ; and fendant pleads Nul tiel Record. Plaintiff replies a Record of a Re- 
Y 1. covery againſt him by the Name of Scurphee. Judgment tor Defendant 
Ja upon Nul tiel Record. Barnes's Notes in C. B. 328. Hill. 6 Geo. 2. 
Egeleton v. Senetl, Bail for Curphey. 


* * * 
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RS (E) Record. Failer. What ſhall be faid Failer. [Delay 
of Certification. | 


Hob. 134. Pl. 1. FF. upon Nul tiel Record pleaded in Bank, a Certiorari iſſues 
181. S. C. out of Bank to certify them at a certain Dap, ik no Certifi- 
88 cate comes at the Day, yet it ſhall not be a Faller; but the Court 
Conviction (all award Proceſs till it comes. Pill. 14 Ja, B. Pie and Thrill, 
of Recu- àdjudged. ; 

ſancy, before 2, As if q Certiorari iſſues from Bank to Juſtices of the Peace to 
the Janes certify an Indictment and Conviction of Reculancy, the Non-Certifi- 
livery, the Catton of the Juſtices is no Faller. Pill. 14 Ja, B. Pie v. Tbril, 
Pg _ adjudged, 

pleaded Nul 8 a 

tiel Record, and Day was given to the Defendant to bring it in, and he took a Certiorari to the Juſtices 
of Peace, and at the Day brought in Tenorem Recordi, certified by the Cuſtos Rotulorum. Tho? the 


Certiorari to the Juſtices of Peace, and all was void; yet it being the Award of the Court, it was not 
made as Failer of the Record in the Defendant, tho* he had it not at the Day; but a Certiorari was 


awarded De Novo to the Juſtices of the Gaol Delivery. 


(E. 2) 


0 
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by the Aſſize, and not by Proofs, 30 Aft. 26. adjudged. 


„„K—„» 
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(E. 2) Trial by Proof. 2 | 12 On 


x. N Writ of Dover the Trial ſhall be by Proofs. 17 E, 3. 


TSS; 

2. In Writ of Dower, if the Life of the Baron be pleaded in ano- In Dower 
ther County, and the Demandant ſays that he is dead, It ſhall be tried . . x: 
by Proofs, and not per Pats, 17 E. 3. 50. b. adjudged, Gant — 

2 | in r, th 

the Husband was living at C. & hoc paratus eſt verificare. The Woman veplied, that her Husband 1 
at F &c. and was buried there, & hoc parata eſt verificare qualitercunq; &c. Ideo confideratum ef 
quod przd* Margareta doceat de morte, & dictus R. de Vita viri, & ſuper hoc dies data eſt ; at which 
Day the I/cman examined Witneſſes in Court, and the Defendant examined none; and ſo ſhe had Judg- 
ment to recover her Dower. Mo. 14. pl. 35. Paſch. 2 Eliz. Thorp v. Rolfe. And. 20. pl 
42. S. C. ſays, that the Demandant, to prove the Death of her Husband, produced 2 Witneſſes who 
were examined, but did not ſay any thing directly to prove the Death, but only by Arguments, which 
Depohtions were-inſerted at large in the Record; and the Tenant brought no Proof of the Husband's 
being alive, nec aliter docet de Vita ejus. Whereupon the Court allowed of the Proof made by the 
Demandant, as ſeemingly good, no Proof being made to the contrary, and ſo ſhe had Jud t to re- 
cover her Dower. ndl. 86. pl. 131. S. C. and the Examinations of the 2 Witneſſes are there 
enter d at large. D. 185. pl. 65. S. C. and in this Caſe Qui Melius probat, Melius habet 


3. So ik the Life of the Baron be pleaded generally, ] and. the De- Br. Trialls, 
mandant ſays that he is dead, it ſhall be tried by Proof, and not 5 3 
by Jury, 8 . 6. 23. Curia, | , Rep. $0.b 3b. 

in the Caſe 


of the Abbot of Strata Marcella. In Dower the Tenant pleaded, that the Demandant's Husband was 
in Life; and Iſſue thercupon. And it was tried in Court by Witneſſes; and the Court ſaid, that very 
ſmall Evidence would be ſufficient in ſuch Caſe, Ld. Raym. Rep. 174. Hill. 8 & 9 Will. z. Grace Faux 


v. Barnes. 


4. The Trial by Proofs ſhall not be in any other Caſe, but in Mritg Br. Trialls, 
of Dower. 8 0. 6. 23. Curia. > ©. — 
Raw 30. b. in the Caſe of the Abbot of Strata Marcella, ſays it is the ſame in Appeal brought of the 

cath of the Baron, or in Aſiſe brought by Feme, who was the Wite of B. if the Tenant or Defen- 
dant pleads that the Baron is alive, the Trial ſhall not be by Jury, but by rhe Juſtices upon Parols 


[Proofs] nade before them for the greater Expedition; and cites 6 E. 6. 39. 17 E. z. 30, 43 Aff 26. 
8 H. 6. 23. a. 33H. 6, 8. 9. 10. Diverſity of Courts, 119. 36 Aſſ. 5,——Sce pl. 10. RY 2 


5. In Aſſiſe againſt Baron and Feme en Pais, if the Baron does Br. Trialls, 
not come, but the Feme comes and alleges che Death ot the Baron in 2 fl 85. cites 
Foreign County, the which cannot be tried by the Aſſiſe, this ſhall not i ir. . 


be adjourned inta Bank to be tried, but may be tried by JProots. char the 
39 All, 9. | = 
ray 


Aſſiſe, and did not allege the Life in this County; and therefore they were adjourn'd to Weltminlter, 
where ir was awarded that it ſhould be tried by Proofs, quod nota, 


6. In Aſſiſe by A. S. who was the Wiſe of J. S. if the Tenant ſays 
that J. S. is in full Life, ready to prove by Prools, this ſhall be tried 


bl 


7. Bur if the Tenant ay, that J. S. is alive in another County, it Br. Triails, 


hall be tried by Proots; for the Ailiſe cannot try it, nor ſhall it be , et 
adjourn'd for this Cauſe, 36 Af, 6. Curia. S. 


9. If A. S. a Feme brings Aſſiſe, not ſuppoſing that ſhe was the Wie Br. Trialls, 
of J. S. if the Tenant ſays that ſhe is Covert ot J. S. who is ative in pl. * 
another County, tt ſhall be tried by the Aſſiſe. 36 All. 6. d 


9. In Aſſiſe, if the Tenant pleads in Bar the Deed of the Anceſtor Br. Trialls, 
of the Demandant, and Demandant ſays, that he whom he ſuppoſes his pl. 79. cites 
Anceſtor is alive in another County, or beyond Sea; this ſhall not — 1 


Trial. 
tried per Pais, but ſhall be adjourn'd, or tried by the Aſie. 36 


All. 6. . . | . | 
Br. Appeal, 10. In an Appeal by a Feme ot the Death of her Baron, if the De- 


_ G | ſee x fendant {ays that the Baron is alive in another County, it ſhall be tried 


. S (bbere by Dronts. 4 Aff. 5. adjudged. (But there is a Quere whether 
of Trial by the Oekendant ſhall ve concluded without other Anſwer, if it ve 


*. — proved againſt him. But by + 43 Aff. 26. it is peremptory.) 
this Day.— 


Br. Trialls, pl. 88. cites 8 C. and ſays, that if the Defendant fails in his Proofs, he ſhall he condemn'd 
without other Anſwer. 0 ? 2 : 

+ Br. Appeal, pl. 137. cites 8. C. and Day was _=—_ to bring in the Proofs, which came; and there 
was Default in beth their Proofs, by which the Defendant for the Danger pteaded Not Guilty. Brooke 
ſays, from hence 1t ſeems that the firſt Iſſue found ſhall be E and that he may waive it be- 
fore Trial in fayorem Vitæ.— Br. Peremptory, pl 36. cites 8. C. where rooke mak :s a Quære whether it 
be peremptory, it it be py againſt the Defendant.— — Br, Trialls, pl. 90. cites'S. C. where 
Brooke ſays, it ſeems that the Proofs are peremptory. 


A 11. So if the Defendant ſays that the Baron is alive, generally, 
Fo. 575- Without ſaying in another County, and the Plainriff ſays chat he is 
1 dead, it ſhall ve tried by Proofs, 43 Aff; 26. adjudged. : 
842 Dy, Peremptory, pl. 36. cites 8 C,-—Br. Trialls, pl. 90. cites S. C. 


Br. Trialls, 12. I the Iſſue be whether the Prior of B. be removeable at the 

| 89. cles Will,ot the Abbor ot O. or perpetual, and the Abbot of O. ts beyond 
Bec fays, Sea, and ſo is the chick Prior of B. If this Trial cannot be tried 
ir ſeems by by the Allize, it thall be tried by Proofs. 43 All. 4. 


the Reporter 10 e os” : 
that it ſhall be tried by the Aſſiſe, and not by Proofs ; for it lies in Conuſance of the Country if the 


riors have continually enjoy'd the Land all their Lives, and have impleaded others, and have been 

impleaded, and leaſed their Poſſeſſions of the Manor, and other Poſſeſſions, for Term of Life &c. But 
er Perſey, becauſe the Prior is a Prior Alien, and the chief Houſe is beyond Sea, it ſhall be tried by 
roofs. Quære. 


13. In a Writ of Annuity, ff the Defendant fays that the Plaintiff is 
dead in Britanny, anD Iſſue ts taken that he is alive, ft ſhall be tried 
x _ _ byProofs. 26 E. 3. 70. Per Curiam. | 

S.P, But ſo 14. In a Writ of Dower, if the Tenant ſays that the Baron is in full 
Jhall it not Life ar a Place beyond Sea, (as at axis) it ſhall be tried by Proofs, 
Be Ca 36 D. 3. Itinere Litchfield Rot. 12 b. adzudged, = 1 
in Law Fin. 15. In a Quare non Admilſit, if the Biſhop makes Title by Lapſe, and 
89. b. the Iffue is Whether the laſt Incumbent died at a Place beyond Sea ſuch 
a Day, or was then in full Lite; this ſhall not be tried per ais, but 
by Proofs, for the Country cannot know it. 6 E. 1. Rotuto Pa- 
tentium Yemb. 25. between the At of Sr. Mary York and the Biſhop 

_ of Norwich, adhudged. | 
16. ue may be taken, if the Prayee in Aid be. dead or alive; Per 
Brown. Brooke ſays, this ſeems to be peremprory, becauſe ir thall be 
tried by Jury ; and makes a Quere if it thall be tried by Proofs. Br. 

Counterple de Aid, pl. 22. cites 32 H. 6. 34. 

17. Debt upon an Obligation with Condition, That if the Defendant 
proves, within a Tear, that it was the Will of F. S. that the Plaintiff ſpoull 
znteoff the Defendant, that then &c. And he ſaid that . S. made n 
Will at D. that the Plaintiff ſhould infeoff the Detendant, which Will is iu 
Writing, which the Defendant brought to the Plaintiff within a Year, and 
that he made no other Will. Quzre of the Proof; for it ſeems that the 
ſpewing of the Writing is no Proof. And Quere if it ought to be proved 
by 12 Men ſworn Within the Year, or if it may be proved in this Action; 
but by 3 Juſtices he might have proved it by two Witneſſes, and then 

good. Br. Conditions, pl. 151. cites 10 E. 4. 11. | 
18. Debt upon Obligation, with Condition to pay to the Obligee ro /. 
within 3 Months next after his Arrival from Rome, the ſaid Obligee proving 
the ſame by teſtimonial or other Witneſſes, The Detendant ſaid, that the 


Plaintiti 


. 
* 


Ha 


nn w_ Li 


tried by the Court; for at the Commencement of the by 


Plaintiff had not made Proof that he was at Rome. The Plaintiff re- 
plied, that ſuch a Day after his Arrival he ſhe'd to the Defendant a NO. 
timonial under the Seals of ſeveral Perſons living at Rome, that he was 
there. Anderſon ſaid, that the Proof might be by Witneiſes or Teſti. 
monial, and it is no Miſchief; for if the Teſtimonial be counterfeit, he 
may ta Iſſue upon it, that it is not a true Teſtimonial ; and of this 
Opinion was the Court. Mo. 180. pl. 322. Paſch. 26 Eliz. Anon. 
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(F) By the Court. In what Caſes it ſhall be made ses Damages 
by the Court. ene 

| (F) pl 3. 
. IN an Appeal of Maibem, the Court may adjudge ft upon che S.P. Br. Fer- 
I 1 View a Paihemn, or No Mathem, upon the * of the De. 0 — 
fendant. 28 All. 5. 28 E. 3. 94. 41 All. 27. . 
r. 41 riails, 


pl. Fr. cites 8. C.——g Rep. 31. 4. in Caſe bf the Abbot of Strata Marcella; cites 28 Aff. 3. 21 H. 7 
33. b. II E. 4. 2. 


2. And this Trial ſhall be peremptory to the Parties. 28 AM, 5. S. P. Br. Per- 


f emptory, 
pl. 26. cites 21 H. . 33.—— Br. Trialls, pl. 57. cites S. C. 


3. In an Appeal of Palhem the Defendant puts it in Jſſue, aud Thete is nd 
prays that the Wathem be examined by the Court, and the Court uit eu 
canes now to avjudge it, becauſe the Stroke ts new; a Wric may Nefendane 

ſent to the Sheritt' ro cauſe to come Medicos Chirurgicos de Meliori- put it in I- 


bus London ad Informandum Domtnum Regem & Turiam de hits fue whether 
quz eis ex parte Domini Regis injungerentur, * 28 Aff, 5. 28 E. e 


or nor 


3. 94. and 
And if the 8 ſay that it is a Mai be prays that the 
4 N A A. e Surgeons ſay that it is a Maihem, he ſhall ys thatt 


art which 
| was hurt be 
viewed by the Court, in order to have it adjudged on ſuch View, whether there be any Mayhem or 
not, the may take a View of the Part, and on ſuch View determine the Matter; or if there re- 
main a Doubt upon the View, may award a Writ to the Sheriff to return ſome able Phyſicians and ur- 
geons, for the better Information of the Court. But ir ſeems, that the Court cannot proceed to ſuch a 
Trial by their View, unleſs the —— 24 it; And in ſuch Caſe it ſeems, that they are not bound to 
try it in ſuch manner, but may order a Trial by a Jury; at which, it is ſaid, they may, if they think fit, 
order that the Jury ſhall haue a View of the Wound. And becauſe the Court has ſuch a diſcretionary 
Power, in relation to ſuch View, it has been reſolved, that the Plaintiff in the Appeal muſt appear in 
proper Perſon, and not by Attorney, becauſe that would put the View out of the Power of the Court; 
and it ſeems to be agreed, that an Adjudication made upon ſuch View is peremptory and concluſive to 
cach Party. 2 Hawk. PI. C. 160. cap. 25. 8. 27. | 
* Br. Trialls, pl. 13 . Cites S. C. 
If Maibem be tri by 3 of the Surgeons, it is peremptory ; per Cur. Br. Peremptory, pl. 
26. cites 21 H. 5. 33, br. Trialls, pl. 57. cites 8. C. | 


5. In an Action, if the Parties are at Iſſue, and at Niſi Prius the Br. Trial“, 
Defendant fays, that the Plaintiff is dead after the laſt Continuance ; * cures 


and upon this they are adjourn d into Bank, and ar che Day in Bank 


the Plaintiff appears in proper Perſon, and demands judgment whether 


the Defendarit ſhal{ be received to ſay that he is dead, this ſhall be 


| when 
ty 22 made an Attorney, this Attorney was made by ecorn 

Court; and therefore it thall be tried by the Court, if che fame 
Perſon that now appears be the very Perſon who otherwiſe made the At- 


rorney in the Court. 34 H. 5. 45. b. perCuriam, | 
G * MW 
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See Tir. 6. Ik a Man ſeiled of an Houle in Fee, for Life, or in Tail, and 
Na N dies, making his Executor, and having Goods in the Houſe at his 
Tee * Death, the Executor ſhall have a reaſonable Time to remove them; 
10 inthe AND this tealonable Time ſhall be adjudged by the anion of the 
Notes. Juſtices before whom the Tauſe depended. Co. Litt. 56. b. 

8 P. accord- y. So it ſhall be adjudged by the Court what ſhall be an unreaſon- 
ingly re- able Fine and Service, upon the true State of the Caſe depending 
s c. + before them; for the Reaſonableneſs in thoſe Caſes appertains to 
pl. "Mich. the Conuſance ot the Law, Co. Litt. 56. b. 59. b. Copyholder's 


42 & 43 F me, 
Eliz. B. R. 
Hubbard v Hammond. Mo. 622. pl. 851. Dalton v. Tamond, 8 C. ſays it was agreed, that the 
Court and the Jurors ſhall be Judges of the Fine, without Suit in Chancery.——11 Rep, 44. a. Mich. 
12 Jac. reſolved, that the Realonableneſs of the Fine ſhall be adjudged by the Juſtices ; and cites 4 
_ 27. b accordingly, and ſays that it was ſo adjudg'd, Paſch. 9 ſac. in C. B. in the Caſe of Stallion 
v. Brady. 

2 when Ren ſonableneſi is in queſtion, the ſame ſhall be determined by the Court in which the 
Action dependeth, as reaſonable Time. 21 H. 6. 30. 22 E. 4. 2-. & 50. 29 H. 8. 32. &c. So if the 
Difreſs be reaſonable, and the like. 13 Rep. 3. in Willowe's Caſe. 


But particu- 8. The Maxims and the General Cuſtoms of the Realm, which is the 


7 * Common Law, ſhall be tried by the Juſtices. Br. Trials, pl. 143. cites 
tried, but Fundamentum Legum. . 
only per Ha- | : 

triam. Br. Trialls, pl. 143. cites Fundamentum Legum. 


SE by the 9. $0 Expoſitions of Statutes ſhall be tried by the Juſtices, Br. Trialls, 
nn LAW - 


the Judges pl. 143. cites 33 H. 8. ; | ; 
have the Conſt ruction of the Statutes likewiſe, Br. Trialls, pl. 143. cites Fundamentum Legum. 


10. In Aſiſe of freſh Force in the Court of Oxford, it was pleaded, that 
the Cuſtom RP a was that it a Nad hd Poſſefron o Lind; 40 
Weeks, he could nct be put out by the King's Writ ; whereupon the other 
would have taken Iſſue No ſuch Cuſtom. Bur reſolved, that this being 
a Law of the City was not to be tried by Jury, but by the Judges, as « 
Matter of Law, and fo indeed in Nature of a Demurrer; Per Hobart 
Ch. J. in delivering the Opinion of the Court. Hob. 86. cites 21 E. 
: _ A. recovers againſt B. in a Præcipe quod reddat by Default, and a 
Writ of Diſceit is brought. The Sherilt, in this Caſe, tor the Sum- 

moners, returns C. and D. de Dale Yeomen, Summonitores, The Tenant 

hall have an Averment againſt chis Return, that there are in Dale Yeo- 

men 2C.'s and D.'s, and that C. and D. named in the Sheriff's Return to be 

the Summoners, are the Elder; and other C. and D. the Younger by 

which the Sheriff has return'd the ſaid falſe Summons to be made. This 

Iſſue, which of them was return'd, and whether they be the Summoners 

returned by the Sheriff or not, thall not be tried by the Country, but by 

the Examination of the Judges. As Infancy, upon a Writ of Error to 

reverſe a Fine levied by him during his Nonage, this Nonage ſhal!l be 

tried by Inſpection, and the Examination of the Judges, and not other- 

wiſe. Jenk. 122. pl. 46. cites 5 E. 4.93. - 

Trials per 12. The Cuſtoms and Uſages of every Court ſhall be tried by the Judges 
Pais 12 (100 of the ſame Court, if they are pleaded in the ſame Court. 9 Rep. 30. b. 
8. P. and fays in the Caſe of the Abbot of Strata Marcella, cites 11 E. 4. 2. b. , 


that many 
are uied Ey the Judges, as the Reaſeneblemſz of 4 Fine of an Offender, or *ujen a Surremier of « Cn 
are trie the Ju as t onableneſs of a Fine of an Offe or a Surre a 
Eftate ; 4 ſo it is of Cuſtoms, Services, and alſo of the Time that the Tenant at Will ſhall 5 to cart 
away his Goods ; and theſe Caſes come under the Rule which makes Matter of Law io be tried by the 
udges ; Vide t Inſt. f. 56. And in ſome Caſes, Matter of Fact ſhall be tried by the Judges, as if the 
Photos appear by Attorney in Court; and then the Defendant pleads that the Plaintiff is dead. Trials 
Pais, 12. (10) 7 ' x ; 
Co. Litt. 59. b. 60. a. 
13, Of 
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13. Of ancient time upon Profert of Deeds, the burt on View judged The Jurors 
them void it there was Raſure or Interlineation in Plates W/ ; Por . to try the 
now it is Jett to the Jury to try whether it was done before the De- th Apo 


ought to 


livery; Hawk. Co. Litt. 311. (za). 
* i | N 5 | - 2. d — 
cording to the Law that ariſes upon the Fact. Ex fatto Jus vrirur. Co. Litt. 226. 4 b. 


14. In Ejectment by F. againſt P. P. was outlawed and now ſhewed by 
Way of Plea, that the Outlawry was erroneous in this, viz. Ad Com” 
meum text” 30 Fan. 29 Eliz. whereas the ſaid Day was Dies Dominicus; 
and ſo there was no County Court. It was the Opinion of Windham, 
that this Mattter did well lie in Plea ; for it is apparent within the Re- 1 
cord, as in the Caſe of Brocket and Fiſh ; Plowd. Com. 266. Rhodes | 
and Periam were of a contray Opinion, and ſaid the Caſe cited is not 
like to the Caſe in Bar; For there it appears to the Court, as Jucges, 
when every Term begins and ends; bur it is otherwiſe in our | 
whether the 3o Day ot January be dies Dominicus necne; for it ſhall 
be tried by the Country, &c. 4 Le 120. pl. 242. Hill. 29 Eliz. In 
C. B. Fitz. v. Pierce. . a 

15. B. a Reader of the Temple brought a Odo Minus in the Chequet & C. cited 
againſt P. for maintaining a ſuit againſt the Statute, &c. Who pleads that peg 
he was admitted in the Inner Temple, and Student for many Years of Lane b. 
there; that he was Conſiliarius & in Lege eruditus, &c. and ſo juſtified: Golman. 
B. replied, de Injuria ſua Propria abſque hoc quod in Lege eruditus, &c. & Mich. 41 & 
hoc petit, &c. & detendens ſimiliter. It was moved that the Defendant & ry ir 
ſhould demur to the Replication. Exception was taken to the Traverſe vas adjudg'd 
and Concluſion; tor it cannot be tried by a jury; for if Matters in upon 2 
Law be to be tried by the Judges, a fortiori the Lacentog of the Law murrer to be 
ought to be tried by them. But Manwood Ch. Baron, ſaid, it ſhall be ** Plea; for 


d 


tried by the Country. 3 Le. 237. pL 326. Mich. 32 & 33 Eliz. Brough- —-= te. 
ron v. Prince, | But he cee 
| to bave plead- 


ed that he bad been a Student in ſuch an Inn of Court, and called to be an Utter Barriſter. S. C. 
cited by Anderſon Ch. J. Ow. 128. in Caſe of Lane v. Cotton, S. C. and ſays, it was adjudged no 
good Plca, and that be ſhould have pleaded as above. | 


16. Whatever the Judges of Record do as Fudges, ſhall not be tried 
by the Country. 9 Rep. 3o b. in the Caſe of the Abbot of Strata Mar- 

cella. | 

17. The Contents and Sufficiencies of Deeds are not to be proved by the Nels. Chan. 
Teſtimony of Witneſſes ; the Conſtruction of Deeds being the Office of Rep. 17 
the Court. 3 Ch. R. 92 Earl of Suffolk v. Greenvill. 7 Cars 8. 


& Cm 
2 Freem 


Rep. 146. pl. 191. S. C. accordingly, 


18. If one appears, and ſays he is the Plaintiff, Whether he is or not Trials per 
ſhall be tried by the Judges. 9 Rep. 30. b. cites 34 H. 6. 43. Pais 12. (10) 


7 nw 
* * _ 
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(F. 2) By the Court. In Reſpeth of the Pleadings. : 


1. IN Debt upon an Obligation, the Detendant ſaid - that it is in- 

dorled, that if the ＋ 2 or any for him, comes to Briſtomu ſur h 

a Day, and there ſbetus to the Plaintiff or his Counſel, ſufficient Diſcharge 

of an Annuity of 40 s. per Annum, which the Plaintiff. claims out if two 

Meſſnaages in D. that then &c. And ſaid that A. and B. by Aſſigument 

ot the Detendant, came the ſame Day to B. and tender'd bo ew to — 
an 


Ll 
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and W. of Counſel with the Plaintiff a ſufficient Diſcharge of the An- 
nuity, and they refuſed to ſee it; judgment ti Actio. And it was as 
warded no Plea by all the Juſtices atter great Argument, becauſe he 
did na ſpeu what Diſcharge he tender d, as Releaſe, Unity of Peſſy{fion; 
&c. For this lies in the Judgment of the Court to adjudge it; but it 

they ſay that he did not come there at the Day, this ſhall be tried per 
Pais. Br, Conditions, pl. 183. cites 22 E. 4. 40. 


— — 3 — a „* — WOE — 1 —— 


l. (F. 3) By Ofjcers of Courts, Attornies, &c. 


12. at tit. 
Record (R) 

1. CIR Thomas Seton, Juſtice, ſued Bill in the Exchequer againſt J. F. 
9 8 inaſmuch as he 241 him Traitor in the Exchequer tu the Pkg, of 
32. a. in Caſe the Lreaſurer and Baron, to the Damage of 1000 . in Contempt of the 
— NS King, and in Scandal of che Court, &c. and the Ilſue thereot was tried 
Marcella. * of C. B. and of the Exchequer. Br. Trial, pl. 150. eites 

o All. 19. 
, 2. A. . beat a Feme, and ſhe brought Bill againſt him in B. R. inaſ- 
much as he bear her, as ſe was purſung her Buſineſs in the King's Curt; 
and Pannel was made by the Marſhal, of People who bad Stalls of Mer- 
chandize in the Hall, and this by Command ot the Juſtices, Br. Bille. 
pl. 44 cites 43 Aff. 18. NY | 
Br. Bille, 3. Diſſei/in of an Office in Bank, or Raſure of a Record, ſhall be tried 
pl Fees by Filizer, and Attormes of the ſame Court. Br, Trialls, pl. 104. cites 
S. C. Per E. | 
Choke ; and 11 4- 2. 
that it ſhall | 
not be tried by Serjeants. 8 P. Trialls per Pais 11. (10) 


4. Nothing triable by an Iſſue between the Parties can be directed by 
he Court to be tried by Reference. Per Ld. Ch. |. Comb. 3 Hill. 1 & 2 
Jac. 2. B. R. Anon. | | 

5. Trregularities in ſuing out a Judgment are to be tried by Reſe- 
Tence, &c. but other Matters ſubſequent to the Judgment by Audita 


Querela. Comb. 14. Paſch. 2 Jac. 2. B. R. Anon, 


RA (G) Trial by Mouth of the Recorder of London. In what 
LYSRL Caſes it ſhall be tried by the Recorder, and not per 


Pais. | 


Br. Trial, 1 Cuſtom of London ſhall be certified by the Dayor and 


1 32 * ermen, by the Mouth of the Recorder, Co. Litt. 74. 


This Certi- New Entries, Title Debt. 144. C09.9. Abbas Strata Marcella, 31. b. 
Loa is not 2 R. 3. 3. . Dide 1 B. 3. 4. b. 
in Writing, but the Recorder of London is to certify Ore tenus, by Word of Mouth; for the Re- 


corder is intended to be the beſt Conuſant of the Cuſtom, and he is intended to be always in London; 
and therefore it is for the greater Dignity of this Court, that be attend in Perſon to give Satisfa&ion herein, 
than to make 'a Certificate, which will 41 require Witneſſes to prove it, and conſequently more Trouble 
and Delay init. Tr. 13 Car. B. R. Bur notif the Cuſtom do concern the Lord Mayor particularly ; 
Per Roll Ch. J. L. P. R 251. tit. Certificate. | 


2. In 


— — 
* J- 


i 1 
© 2. In Action brought, if Defendant Pleads, Thar che City of Lone Na $11. 
don has uſed to have of every Boat brought into Queenhithe und there l- 1209. 
unloaded, fo much for Wharfage; to which Plaintiff. fiys, 1 fays It was 
es wo — 955 — — quit ot * thereof, by the Cuſtom « 09s, oof 
| ; | etendanr rejoins, No ſuch Cuſtom-as th ineiObate and = 
has alleged ; this g ſhall not be ted by the Recorder of London, gef. 
tents. D. 12 Ja. B. breween Day and 7oung, per Curiam as 
contra. | But after, as J have ſeen in another Report, where it 18 1 # _ 
mentton'd that it was between * Dey and Savage, Y. 13 Ja. it was wer 
. e e be 
ar, becauſe it concern d themſel 5 
drr the Corporation ihall be the Juvge in their owr Cauſe ; and be. t Ho. 8 
caule it is but in nature of a Preſcription, they ſhall not tr y it them- F. 0 F. 
e ee pune Ca 3 
. 1 t tain pro Domino Regs quam np joſo | f 
on the Statute of 5 El. for uſing the Trade of e and Bestlag Acta 
of Points, not being bound to the Trade ag att Apprenttce again vs Sfough- 
ie Nr, And the Delendant pleaded that there is a Cuſtom in ha 
ondon, that every Freeman of London, being free of any Art, My⸗ whole Ccurt 


ſfery, or Dccupation, may uſe any other Ar | was of Opi 
tion, in the City, of which he is = free — a 0 gr ove wa nion, — 
rice thereto for » Bears ; whereupon Tilvic is joined, whether chere e bn 
any fuch Cuſtom in London; This ought to be tried by the Mouth ca! «nd 
of the Recorder, tho it concerns the King as well as the Subject; adgment 
and allo tho it is not like to the Cuſtom of Moremain, and” ſuch oy the 
cient Cuſtoms concerning Land, and or Deviſes thereof, which cs. C 5e 
have been uſed to be tried by the Bouth of the Recorder.” Þ. x2 fs. C. 
Gon, B. R. between Appletaſte and Stoughton ; this was certified by that alter 
the Pouth of the Recorder Paſon, upon a Writ directed to him — "rap 
And he certified that there was not any ſuch Cuſtom im London n 
r he ſain, that by the Cuſtom, he chat is free of one Manual Trade by all the 
cannot uſe another Manual Trade of which he is nor free, nor has been Surt, that 
a ede yn — 7 0b be 5 =- that otherwiſe it is of other Trades aw. S500 | 
re not Manual; ànd his Certificate receive > eſpecially 
pne eſſe. But per Curiam dubitatur, whether it 47 ey the Piana 
y him ; and therefore this Batter was moved for Cauſe in Arreck u dere | 
of Judgment. Cr. 1 Car, B. N. Rot. 55. But after diverſe ed 
qrguments, it was avjuvged . x4 Car. that it was well certify Caſtor, tha 
10 the Bouth of the Recorder ; and Judgment given accordingly i: ſhall be 
r the Plaintiſt. Note, it was averred, and not denied by the De- ® <*7tificd, 
tendant, that luch Cuſtoms ught to be tried by the Youth of the — 4 
Recorver. r. 10 Car. B. K. in an Information cont:6- 
by * F/ercher againſt Kaz/bow, tam pro Domino Lo oro © DOG 
eipſo, upon the laid Statute of 5 Eltz. the ſaine fie bein joined, Manner of 
the Recorder Littleton certified by his Bouth, that there was not a wre 
21 Cuftom 3 amy ey 10 was mobed in artet, among other by his Con- 
24 Et ; en 
the which is pe depending. * FP 9 Ha an. 
rial, except againſt it.——* FT in þ ice tech 
aboße 95 8 Cit: hed by 88 * 2 and the Cuſtom certified Ore tnus, a3 is reported 


4. Note, per Bilinge, if a Record in London is leaded in ( . 

Fo or 275 that Nel tel Record, in this Caſe = pt Git ao ö 

ch y 1 re tenus, be the Record before the Sheriff of London, or before 

Fe dro {; Br. a 7. Cites 34 H. 6. 42. — But it is faid chere that 

A 8 29 H. 6. 32. where the Writ went to the Sheriff of 

* . y to certify the Record before them, and not to the Mayor. . f. Fre 
e * Tit. Error 18. that upon Writ of Error ſued of Error in London 0 wr Error, 

H before * "O99 


26 Trial. 


before the Mayor, the Record thall be certified Ore tenus by the Re- 
corder. Ibid, | b 
5. In 1. againſt the Mayor and Commonalty of London, they 
juſtify it by a Cuſtom there, the Plaintiff diſcharges himſelf by another 
Cuſtom there; 1/ue is joined upon a Cuſtom of the Diſcharge 3 this thall be 
tried by the Country, and not by the Mayor and Aldermen by the 
Mouth of the Recorder; tor none can be Party and Judge in his own 
Cauſe. Jenk. 83. pl. 62. | 

6. A Man would /* up a Tavern in Birchin-Lane, and the Mayor and 
Commonalty-knowing that was not a fit Place for a Tavern, forbad bim; 
but he erecting it againſt their Wills, they impriſoned him for his Diſo- 
bedience. Upon a Habeas Corpus it was adjudged, that he ſhould be 
remanded; for the Mayor and Commonalty have an Authority over 
him, and may appoint a Place where a Tavern might be erected; and 
the Recorder certified the Cuſtom, that the Mayor might appoint a 
Place. Mar. 15. pl. 34. Paſch. 15 Car. Anon. 

. Debt anon a By-law, that every one elected to the Livery of the Com- 
pany, before he was Warden of the Yeomanry, ſhould pay 251. to the Uſe of 
the Society, and thewed that Defendant was elected &c The Detendanc 

\ pleaded the Cuſtom of the City of London, that no Man ſhould be choſen of 
the Livery of any Company, who was not free of the City; and that he is no 
Freeman. The Plaintiffs deny the Cuſtom, & hoc parati ſunt verificare. 
The Detendant demurs, becauſe the Plaintiſis ould conclude ro the 
Country. But Curia contra; for the Cuſtom ought to be tried by a Cer= 
tificate from the Mouth of the Recorder, 2 Jones 149. Paſch. 33 Car. 
2. B. R. Leatherſellers Company v. Beecon, 


* _ * us. ———__—_— — ——_=_ — 


(G. 2) Trial by the Recorder of London. 


Fol. 580. | 
Br. London, 1. IN Debt, if the Cuſtom of London be pleaded, and Jſſue taken 
pl. 24. cies 1 upon the Cuſtom, it ſhall be tried by the Recorder by his Cer- 
char if the Tificate from his Mouth. 21 E. 4. 16. b. Long 5 E. 4. 30. Brook 
Cuſtom be in Txlal 96. and Title London 17. | | 
the Party would have it certified without Jury, he muſt ſurmiſe that ſuch Iſſue ſhall be tried by the 
Certificate of the Mayor and Aldermen, by the Mouth of the Recorder Ore tenus; becauſe other wife 
it ſhall be tried per Pais. Co. Litt. 74 a. 8 


— 


2. In a Quo Warranto for certain Liberties claimed by Cuſtom in 
London by the Mayor and Commonalty, it ſhall be certified by the 
Mouth of the Recorder. Brook, London 1). Quzre what Li- 
berty he intends ; for it ſeems that ik it be of a Liberty of Profit, thep 
cannot certify tt. l | 
It ſeems 3. In an Action of Debt upon an Obligation, if the Defendant pleads 
ns a foreign Attachment in London, by the Cuſtom of the City; this ſhall 
pe tried by the Certificate of the Recorver Dre tenus. 2 K. 3. 2. 
* 6. 3. 22 E. 4. 30. b. Old Entries, Title Debt 157. D. 6. 7. E. 6. 
82. 2. b. 5 E. 4. 30. 3 OE Mp Jt 
In an Action of Debt upon an Obligation, the Condition where- 
of ts to perform the Covenants of an Indenture of Apprenticethip in 
London, the Defendant pleads a Cuſtom in London, that the Indenture 
ſhall'be void if it be not inrolled within a Year, and this Cuſtom is 
traverſed, it ſhall be tried by the Mayor and Commonalty, by the 
Mouth of the Recorder. Coke's Entries, Title Oebt 144 
5. Tf 
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5. Ik a Cuſtom be alleged, chat every Man may deviſe Land in Lon- 
don, und the Cuſtom is dented, it ſhall be tried by the Certificate of 
the Mayor cc. by Ege of the Recorder, 11 B. 7, 21. D, 8. 9. 
El. 255. 3. This Cuſtom is annexed to the Land. 1 ; 

6, Ik it be alleged, that by the Cuſtom of London there is a Market Hob. 87. pt. 
every Day of the Week, and the other pleads cc. and traverſes with - in Caſe 
out that that there was a Market every Day of the Week, this 4/07 v. 
ſhall be tried per 24 and not by the Certificate of the Recorder, citcs i; 5; 
15. 12 Ja, B. This Precedent [was] ſhewn to the Court in the Bilford v. 
Cafe between Day and Savage, becaule the Iſſue there is not upon the Lowe, 
Cuſtom, but whether there be ſuch Market, or not. This Jrece- 
dent was between Buford and Lea. Mich. 35. 38 El. 
Rot. 414, adjudged, Hobart's Reports 119. cites this, and 


agrees it. * c : 1 
7, If a Plaint be before the Mayor of London in Action of Debt, or Brock ſays, 


betore the Sheriff there in his Court, and a Cuſtom of London is pleaded Nota tamen, 
and denied, it ſhall be tried by the Mapor and Aldermen by Mouth thar chi, has 
of the Recorder. 58 6. 34. b. | been always 
8. As in Action of Debt before the Mapor of London, if the De⸗ od +. wp 
fendant wages his Law, and Plaintiff alleges a Cuſtom in London, that * 5g 
it the Plaintiff ſhews any Bill or Muniment of the Detendanr, ſealed corder by 
with his Seal, and delivered by him, witneſſing the Contract; if this Parol Ore 
Cliiſtom be Denied, it ſhall be tried by the Mayor. 39 Þ, 6. 34. b. wn nd 
| a | that ſa he 
Brooke, Title London 17, | himſelf be- 
ing Recorder there, had certified ſeveral Times; and that he had claimed this Liberty for the City of 
London in a Quo Warranto, when he was firſt Recorder there. ; 


* 


(H) Cuſtoms of London. Recorder. N 


I. DEN a Record of the City is to be certified ro the Taurt of 

B. R. the Mayor &c. a tempore cc. conſueverunt habere 
Quarentenam ſuam, ſcilicet, reſpectum 4 Dierum ur ipſi interim con- 
ſultius & providius aviſare ſe poſſint cujuſmodi Recorda in conſimili ca- 
ſu fuerint tacienda and there they pray to have Reſpectum 40 Die⸗ 
rum. Idem Dies datus. P. 2 E. 3. B. B. Not. 120. See 34 A 9 
). 6. 42. b. they had 40 Oays to certify a Record out of St. * Fol. 581. - 
Dartin's, which is to be certified Dre tenus by the Mouth ol the > 


Der, + GX hs £2 ' ' 4 | 

2. When the Plaintiff pleads a Cuſtom of London, which is to be Br. Trial, 
certified by the Mayor and Aldermen by the Youth ok the Recorder, g 26 gits 
the Platntiff oug hr ro make a Surmite, chat when the Cuſtom of the B. .I 
City is in Iſſue, it has been uſed to be certified by the Mayor and AI- pl. 138. cites 
dermen, by the Mouth of the Recorder. Long 5 E. 4. 30. ,10 Done, 21 E. 4. 16. 
and ſv is the Klage at this Day. eee ee 

3. In Action ot Treipaſs by A. againſt B. tor taking of cextuin pty. 137 
Goods; if Defendant pleads that tere is a Cuſtom in London, Time 5 8 — 
where of Memory, ec. chat it any carry Goods about London to fell, Pint of Pia. 
not having any Shop in any Place within che City, whom they call vilege, as 
Dawkers, that then he ſhall torteir the Goods to the Mayor, Citizens, well as Point 
and Commonalty of London, and that it (ould be lawiul ta any of foreret, 
Freeman of the City to ſeiſe and deliver them at the Chamber or e 
the City to the uſe ot the — 1 Citizens, and Conunoualtyz dMidrial 
and becauſe the JIlainttff carried thoſe Goods about. the City, Cops Bur the Re- 
trary to the lad Cuſtom, he ſerſed them, ac. To which the lain. 6 i: 
tilt replied, tla⸗ there ts not any ſuch Cuſtom within the des Io pear bers 
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whether the Cuſtom ought nat to be tried by the Mayor and Adernien, by the 
Mayor and outh of the Recorder, but per Pats, becauſe they are Part of the 
Aldermen Tommonaſty of the City, and ſo may have Benefir rhereby ; and there- 
Corpora. fore ought not to be Judges in their own Cauſe, Mich. 24 Car, B. Re 
ton, or not, ls, between Smith and Hancock, ADJUDRED per Curiam, after that it mas 
and diſtinct tried by the Certificate of the Mayor and Aivermen by Mouth of 
8 the Recorder ; and avzudged a Miſtrial, and that there ſhould be a 


alleged, Bepleader and Trial per Pais. Intratur. Tr. 23 Car. B. B. 


which cer- Rot. 17172. 
tified this 


Cuſtom by the Mouth of the Recorder, and that this was the ſole Doubt of the Caſe. 


_ = BY ba LESS 


— ——— 


(I) Trial. By whom it {hall be. 


Br. Trialls, 1. IN an Aſſiſe, if the Jfſue be whether the Land was extended in an 
fl a cites 1 * &c. it ſhail be tried by the Extenders join d with the Aſliſe. 
* 31 All. 6. 


es Digi (I. 2) Trial by Summoners, Pernors, Veiors, By which 
(G)(H) [of them. | 


der. Trialls, 1. OT compriz'd upon a Recovery upon Grand Cape ſhall be 
vl. 15. cites 


8 tried by the Pernors in the Grand Cape; for upon the 
it is ſaid, Grand Cape the Land 1s ſeiſed per Vitum proborum hommum. * 48 
that it ſhall E. 3. 12. 48 Aff. 1. Curia. 
be tried by . | 
the Summoners, Veiors, and Pernors. Br. Aſſiſe, pl 34. cites S. C. Br. Compriſe, pl. 6. cites 
80. Nient Compriſe, pleaded N a Recovery in Aſſiſe, was tried by the firſt Jury. Br. I'rialls, p“. 
15.—— Br. Record, pl. 14. cites 44 E. 5 45. S. C. ; 

If a Recovery or Præcipe be pleaded, and the other ſays Not _—_ in the Record, it ſhall be tried by 
Summoners and Veiors, and not by the Juſtices, nor per Pais. R on Fines 18.—9 Rep: 32. a. in 


the Caſe of the Abbot of Strata Marcella, cites 10 H. 4. 7. and yet there is no Remedy if they ſay 
falſely. 


* 


Br. Trialls, 2. But otherwiſe it is upon a Recovery upon Petit Cape; for this 
pl 1 _ was not per Viſum cc. * 48 E. 3. 12. 48 All, 1. For there are not 
Se any Pernors in the Petit Cape. 

Br. Aſſiſe, 


1. 34. cites S. C. Br. Compriſe, pl. 6. cites 8. C.———9 Rep. 32. a. in the Caſe of the Abbot of 
trata Marcella, cites S. C. 


* Br.Trialls, 3. Bur the Trial in this ſhall be by the Summoners in the firſt Writ, 


pl. 15. Cites and by the Veiors in the Habere tacias Viſum, and the Summoners in 


*. the Petit Cape, without mention of the Pernors. * 48 E. 3. 12. 48 
Br. Aſſiſe, All. 1. | 


]. 34. cites 
q Comme. Compriſe, pl. 6. cites S. C. 


4. I Not compriz'd be pleaded to a Recovery in Writ of Dower, 
where the Recovery was upon a Petit Cape, it ſhall be tried by the 
Summoners, tho” the firſt Writ was General of her reaſonable 
Dower, without menrion ot any certain Land ; for there ought to be a 


Summoner in this worit, or otherwiſe the Recovery is not good. 
48 All. 1. 48 E. 3. 12. adjudged, FT 
S. AYE 


rr 


7 


— 


F. Aſſſe of 4 Acres. The Tenant pleaued Rerovery againſt the Plaintiff 
himſelf in Writ of Entry ſur Diſſeifin of the Manor of D. M -which thoſe 
Lads are and were Parcel, and were put in View, judgment if Aſſiſe. he 
ether ſaid, that n Parcel of the Manor, nor ever were put in Niem as Par- 
cel; and pray'd the Aﬀiſe; and the others e contra. This Iſſue ſhall not 
be taken without making Proceſs againſt the Veiors in the 11225 Action, 
therefore Day was then given to the next Seſſions ; and the Plaintiff was 
order'd to aſcertain the Gourr, that they were the Veiors in the firſt Ac- 
tion by the Record; and Writ "iſſued out of Chancery to aſcertain the Court 
that they were the Voiors, which Record was ſent out of Chancery before 
Thorp. After which iſſued Venire facias to make them come, and the She- 
riff returu'd, that the one was warn'd who came ; and as to the others, that 
Nichil habent &c. by which Thorp awarded the Aſſiſe, and would nor 
adjourn it into Bank; ſo that Proceſs might be made in the County of 
N. where they had Aſſets, as the Tenant pray'd 5. and the Veior was ſent 
to inform the Aſſiſe, who ſaid that he knew nothing of the View 3 by which 
the Court diſcharged the Aﬀiſe of the View, and charged them only if it was 
Parcel of the Manor or not. Br. Trialls, pl. 15. cites 29 Aff. 7. | 
6. In Action of Deceit upon Recovery in Præcipe quod reddat by Default, 
the Deceit ſhall be tried by Examination of the Summoners and Veiors, 
and not per Pais. Br. Trialls, pl. 3. cites 33 H. 6. 8. . 


e 


(K) 7 what Caſes it ſhall be tried by them. RO 
1 be 1 


1 - 
5 
1 a , 


1. IN ſuch Caſes where, by the Action which is brought, the firit 
judgment ſhall be deteared, there the Trial of the Summons ſhall 

be by Summoners c. But otherwile e contra, 1 0. 6. 5. bp. 8 
2. As in Diſceit for falſe Summons in Præcipe quod reddat, it ſhall Br. Triall, 
be by che Pernors and Veiors ; becauſe it is to the firſt Judg⸗ gl A. cites. 
8. C. that 
ment. x Þ, 6. 5. b. Action f 
1 ; . Diſceit wpon © 
Recvery by Default, ſhall be tried by the firſt Veiors and Pernors, becauſe the firſt Judgment is to be 
defeated. But upon falſe Summons return'd in Scire facias upon Recognizance, this may be tried by other 

Jurors ; for it is not to defeat the firſt Judgment, but is only to recover Damages. 
in a Przcipe' quod reddat the Sheriff returns the Tenant ſummoned, where he was not ſummoned, by 
which the Defendant loſes his Land by Default at the Grand Cape returned, the Tenant ſhall have 
a Writ of Deceipt againſt him who recover'd, and againſt rhe Sheriff for his Fllſe Return ; and whe- 
ther he were ſummbned or not ſhall be tried by the Summoners, and Viewers, and Pernors, by examining 
of them. And in a Writ of Diſceipt the Proceſs ſhall be made againſt them, to be examined there- 
ups Ng: But if they, are all dead, then the Writ of Diſccipt is ht; but a Writ of the Diſceipt Fes, if 
any of them are alive; for if they ſay that they did not ſummon him, then the Plaintiff in the Writ of 
Diſceit ſhall retover his Land, and ſhall he reſtored &c. for it ought to be done by icvo Summoners at the 
leaſt, and two Viewers &c. And it any of them do not that which 1; returned they ought to do, then 
the Writ is not executed as it ought to be, by which the Plaintiff in the Writ of Biſccit ought then to 
be reſtored &c. F. N. B. 97. (C) . 
And therefore, if one of the Summoners {95 that the Summons was not made, and the other that it was 
made, the Demandant ſhall recover. F N. B. 97. (C) in the new Notes there (c) cires 8 H. 6. 2. 50 
E 3. 17. o if one makes the Garniſhment, and the other was on the Land at the ſame Time for the 
ſame Purpoſe, but ſays nothing, the Demandant ſhall recover. Ibid. cites 5 E. 3. 65. 8 E. 3. 6. 2 ER. 
* A. n. 8 | 


3. [So] I a Man ſues Scire facias out of a Record, and upon Gar- If = Man | 
nithment return d he has Execution, it Oetendant brings Ouſceit _— 


for falle Summons, it ſhall be tried by che Pernors &c. becaulk it is , Record, 
to defeat the Judgment of the Execution. Contra. 1 Þ, 6. 5. b. and the She- 


| | _ riff returns 
tat he is warn'd, by which the Plaintiff has Execution, if the Defendant Brings Writ of Deſceir, ic 
211 be tried by Strangers, becauſe it hall not * the firſt Judgment, and ſhall recover only Da⸗ 


mages 


» any thi 
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mages for the Deceiy ; ſ6 there is a great Diverſiry when a Man defeats the firſt Judg voy and Shen 

bot dec. per June Ch. B. 111 6. 5. Er en 10 11 — | ; Fer _ 
4 IH R ecovery in Writ of Dower uon Default, after Appearance, 1 c 
pleadetl in Afiſe, and the Plaintiff ſays that Nient compriſe &c, this Iſſue 
ſhall be tried by the Summoners in the firſt W ric, the Veiors in the Ha- 
bere tacias Viſum, and the Summoners in the Petit Cape, Br. Trialls, 

| pl. 123. cites. 4 Afl. 19. | IR TY oh 

Br. _— 5. It Efſoign de Servitio Regis be caſt, yet the Summogers and Veiors 

7: Jer ſhall be examined; per Priſot. Br. Diſceit, pl. 6. cites 35 H. 6. 43. 


* 


12. Cites 


5. C. that they ſhall be examined De bene eſſe. 


Br. Diſceit, 6. Land was ſeiſed into the King's Hands after a Recovery by De. 
re cites fault, yet the Summoners and Veiots ſhall be examined De bene eſſe. 
| Br. Examination, pL 12. cites 35 H. 6. 434. bod te 
J. In a Writ of Diſceit, if the Sheriff" returns one Summoner dead, vet 

the other Summoner ſhall be examined &c. and if it be found that he 

did not ſummon &c. the Party ſhall be reſtored unto the Land. F. N. B. 


98. (D) 


(K. 2) [Ancient Ways of Trial.] Trial by Battle i; 
[Writ of] Right [and other Civ Caſes.] 


in Writ of 1. 
Right, the 


See the Manner of it. 1 Þ. 6. 6. b. | 
Tenant ; | | 


join'd Battle upon the mere Right by the Body of F. C. if God gtee him &c. And the Demandant replied by t1+ 
Body of bis Freeman J. P. if Go &c. And the Champion of the Tenant was commanded to put [in his] Gauntlet 
[in each Fiuger-ftall 1 d.] and after the Champion of the Demandant ſimiliter, and Day «vas given to them to 
come in their Array ; upon which they came, and the one cas put of the one Side of the Court within, and the 
other of the other Side within, bare headed, and kneeling on their Knees. And Babb. demanded of the Serjeanti, 
if they knew any thing 10 ſay why the Battle ſhould not be perform'd ; wwho ſaid that, No, Per Cokain, fee that 
they are Freemen ; and then the Ch. F. received their Gauntlets, and ſearched if there were in each Gaunt- 
let 5 d or no. And he found it accordingly, viz. in each Finger-Stall 1 Penny; and firſt be gave the one 
Gauntlet, with the 5 d. to the Champion of the Demandant, and after the other to the Champion of the Tenant ; 
and demanded of the Champion of the Demandant, if he would perform the Battle; who ſaid that be <vould. 
And demanded of the other the lite; vhs ſaid, Yes. And demanded of the Serjeants, if they bad miſpleaded 
ng, or were mi ruled by the Court, or had other thing to ſay to retard the Duel ; who ſaid that No. 
By which he received the Gauntlets again, and awarded the Battle to be made ſuch a Day &c. but at no Hour 
certain ; and commanded one of the Champions to go to Paul's, to pray that God give bim Victory wpho has Right 
to the Land; and likewiſe commanded the other to go to e ſtmin ſter Church to pray, as above; and 2 A 
t together, nor come near the one to the ot her; and each found Sureties by Pledges, to perform the 
Battle, but upon no Pain; ard the Tenant Sf found &c. And at the Day of Battle, the Demandant was 
demanded who appeared by Attorney; and aſton for the Detmandant, by the Command of the uſtices, re- 
bearſed the Count, the Defence, and all the Continuance, and 'the Names of the Champions; a prayed that 
the Earl of Northumberland, now Tenant, uA be demanded ; and the Demandant had bis Champion ready 
at the Bar, veſted in red Leather ; and it was commanded, that one ſhould hold the red Target, and his red 
Baſtion, at the Back of the Champion; And fo it was, but his Head wa. not ſhaved, as the Head of an Ap- 
prover or Appellor is, nor bad his * axy Knob at the End, as the Baſtion of an Approver has. But 
per Martin, 1t ought to have a Knob ; and the Tenant was demanded ſolemnly to bring bis Champion of the 
Manor of I in the County cf E. or he ſbould life bis Land from bim and his Heirs for ever ; and this <vas de- 
manded 3 Times, and the Tenant made Default. Upon which Cokain, by the Advice of all the Juftices, 
rehearſed the Count, the Defence, and all the Continuances, and the Names of the Champions; and aware 
that the Demandant recover the .Manor of D. to him and bis Heirs for ever, quit againſt the Tenant and tis 
Heirs for ever ; and that the Tenant be amerced. And becauſe he is a Peer of the Realm, that he Thould 
be amerced by his Peers, r to the Statute; and therefore the Court would not put it in cer- 
tain. Quod nota, and quære to what Purpoſe the Surety is; for the Champion of the Tenant was not 
demanded upon the Surety, as he who is let ro Mainpriſe is &c. Br. Droit de Recto, pl. 20. cites 1H 


6.6. 7, 


that they go no 


2. Battle 


—_ & . ew. 


as 


* 8 
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2. Battle was joined in Snuod ei deforceat, becauſe it Ta ounded - WV 
Writ of Right, and the 'Tenant maintained the Title of the firſt Writ b 
Battle. And ſo it ſeems that Quod ei deforceat ſhall revive the fi 


—_— 


Suit. Br. Batraile, pl. 13. cites the Time of E. 1. Firzh. Quod ei de- 
; Nr 71 „ þ 


forceat 15. e Ng, abt 1 | 
3. Where Battle is waged, and Day given, the Deman#ant; or bis g whers 12 
Attorney, ougkt to come at the fit Day, with his Champion, to the Bar, Miſe is joined, 
and rehearſe the Words upon which the Battle was waged and offered him; if be does not 
and upon this the Tenant ſhall be demanded; and if they come they ſhall have i m. 
Day over, and if not, the Demandant ſhall have Seiſin of the Land at the | 
Dax, becauſe the Default ſhall be recorded at the 4th Day; and if the 
B comes at the 1 Day, and the Court ſee him, and be does not offer 
his Champion, and _—_ the Words, and record it at the 4th Day, a Non- 
ſuit ſhall be awarded. Br. Droit de Recto, pl. 3. cires 42 E. 3. 14. Per 
Finch; and agreed per tot. Cur. | : ls 
4 In Writ of Right, the Battle was tendered by A. his Champion, 
Name of a free Man. And from hence it ſeems, that it is a good Chal- 
lenge to the Champion, that he is a Villein. Br. Bartaile, pl. 8. cites 
L 5 1 | "uP | 
: 5. The Battle ſhall be made before the Conſtable and Marſhal, if a Man Br. Battaile, 
call another Traitor, and not before the Juſtices 3 Per Priſot and Need- FF 
ham. Br. Battaile, pl. 15. cites 3) H. 6. 20. Fitzh. Corone 23. cites 5 M. t. 
| 3 where it is 
id, that if Appeal of Murder be brought in B. R. and the Defendant joins e,it ; „ 
Tape of B. "x 01 not before Be Sable and Marſhal, & ed a Ra mb ys ol 1. 
all be before the Juftices. Ps | 


6. The Battle was joined in Quad permittat of a Way. Br. Battaile, So in Quod 
pl. 13. cites Firzh. Tit. Quod permittat 10. — 


Seiſin of bis Predeceſſor, and counted in the Right. Quod nota. Br. Battaile, pK x3..cites Flak. Cn 
permitrat 9. a 


. There never can be a Trial by Combat, where an Aſſiſe may not be: 
nor on the contrary. Dugd. Orig. Juri d. 74. cap. 27, Nee | 
8. Wrir of Right in Durham. The Tenant waged Battle, which 
was accepted; and at the Day to be performed, Berkeley J. there, exa- 
mined Champions of both Parties, whether BY. were not hired for 
Money ? And they conſeſs'd they were. Which Confeſſion he cauſed 
to be recorded, and gave further Day to be adviſed, And by the 
King's Direction, all the Juſtices were required to deliver their Opi- 
nions, whether this were Cauſe to deraign the Battle by theſe Cham- 
pions? And by Brampſton Ch. J. Damport Ch. Baron, Denham, Hut- 
ton, Jones, myſelf, and other Juſtices, it was ſubſcribed, That this 
Exception, coming after the Battle gaged, and Champions allowed, and Sure- 


| ties given to perform it, ought mat} tg, be received, Cro. Car, 522, pl. 23. 


Mich. 14 Car. B. R. Claxton v. Lil urn, 


n a. * — — 


A, 


+$ 
(K. 3) Trial by Battle, in Criminal Cafes. 


1. IF a Man be taken at the Suit of the Party, and eſcapes, and flies, he 
I ſhall not have rhe Battle; for this is a breaking of the Priſon ot 

the King. Br. Barraile, pl. 4. cites 1 Aff. 6. | 
2. In Appeal of Robbery before the Juſtices at Newgate, the Defendanr 
tendered che Battle, and was ouſted, becauſe he had the Manner 2 Pre- 
ence, 


2 


32 | Trial. 


ſence, & concordat 12 E. 2. For Appeal is to two Etlects, that is, to ar- 
raign the Property of the Chattels, and to attaint the Felon... Br. Bar- 
_ pl. 5. Cites 4 Atl. 1. 5 4 + «ct (8 © 4 13 4 v4" 
Br. Battaile, 3. Appeal in B. R. of the Death of his Father, and Battle was waged 
7. zin this Form: The Defendant, with his ” Hand, took the Plaintiff by the 
Pitzh, tit Hand, and held his right Hand upon the Book, . Man, who calleſt 
Corone 111. 25 A. by Name of Baptiſm, that I, ho call myſelt F. by Baptiſm, ſuch 


S. © days the 7 Day, Year, ann Place, did not kill-your Father N. by Vame, as yon ſur- 


oor; miſe, nor of this Felony am guilty. So help me God, and kiſs'd the Boo; 
Hand, took 4nd this will defend againſt you by my Bedy, as the Court ſpall award, And 
the Plaintiff then the Plaintiff, with bis left Hand, took F. bythe Hand, and beld bis 
by the left right Hand upon the Book, and ſaid this, Hear you, Man, who by Baptiſn: 
5 nameſt thyſelf 7 that you feloniouſly ſuch a Day, Tear, and Place, killed my 
after the Father W. by Name. So help me God, and kiſs'd the Book; and this will 
Plaintiff deraign upon you by my Body, as the Court ſhall award; and 4 Mainperyors, 
with his left Bogy for. Body, were taken of the Appellor, to appear the 30 Day, to 1 the 
* Battle, and che one and the other ſhall be at their own Cots. And it was 
Jane be che. 1810, Oat 7 before now, there were not taken Mainpernors, but 
right Hand, Pledges of the Battle, and the Defendant durſt not plead the Acquittal at 
&c. — — the Suit of the King, and yet had ſeveral Serjeants ; tor it was within the 
x * Year, and after the Plaintiff was nonſuited. Br. Battaile, pl. 6, cites 
14 17 All. 1, 
Appeal of | | | 
Rebbery, the Defendant pleaded Not guilty, and this he was ready to defend by his Body. And the 
Plaintiff ſaid that he was ready to prove by his * that he was guilty ; and the Hor vas com- 
manded by the Court to take the Defendant by the right Hand, with his 2 Hand, and ſay, I his hear you . 
by Name of Baptiſm, whom I hold [by the Hand] that you ſuch a Day, Year, and Place, robb'd me of 
Cows z and this I am ready to prove by my Body, as lawful, upon your Body, as a Felon.; and that my 
Appeal is true, ſo help me God and his Saints. And upon this they disjoined their Hands, and the De- 
fendant by bis right Hand took the left Hand of the Plaintiff, in the ſame Manner; and the Court bid him 
Jay, This hear you W. by thy Name of Baptiſm, whom I hold by the Hand, that falſely upon me you 
ve lied; and for this you lie, that T the Day, Year, and Place aforefaid, did not rob thee of the 
Cows, as you have appealed me. And this I am ready to defend by my Body againſt thy Body, that 
my Defence is true; ſo help me God &c, Upon which the Appellor found tee Pledges of the Battle, and 
went at large; and certain Day was given them at T. to perform the Battle, and the Appellee was Commit- 
ted to the Marſhal; and it was ſaid to the Appellor, that he ſhould come to the Marſbal the Night * 
the Battle, ſo that he ould be arrayed and reach at the Riſing of the Sun, and bis Head to be covered, and nat 
ſhaved, and the Head of the Defendant to be ſhaved. t 


4. The Appellee in Battle was caſt to the Ground, and taken out by the 
Court ; and it was demanded of him if he wohld fight any more, who ſaid 
that he would nor. Et per Cur, If he will 952 any more, he fhall be caſt 
B this Diſadvantage that he was before. Br. Battaile, pl. 15. cites 19 
H. 6. 35. 
be In ee if the Defendant be indiffed of the ſame AF, and the In- 

dittment thereof be in Court, the Detendant ſhall not wage Battle. Br. 

| Bartaile, pl. 11. cites 14 E 4. J. +: *reahrk 

Br. Appeal, 6, In Appeal of Robbery, the Defendant pleaded Not guilty, Priſt by his 

|. 114. cites Body, Lovel ſaid he is indicted, as in this Court appears, of the ſame 
b Poker ten rar 

Felony ; judgment it againſt this Matter he ſhall wage Battle, and the 

Indictment was read, which was Inquilitio capta 10 Die Maii Anno &c. 

at R. which was Parcel of the Honour of B. coram J. U. Seneſcallo, 

which ſays that W. S. according to the Appeal; and becauſe it did not ap- 

pear of whom he is Steward, nor in what Court the Indictment was 

taken, it was held ill; and where the InditFment is inſufficient, the Defen- 

dant may wage Battle. Contra againſt a good Indictment, So zt is of In- 

dilF ment before the Coruner, and does not ſay of what County; and the Plaiu- 

tiff was not ſuffered to imparl, b the Defendant has pleaded Plea, by 

which he has put his Life in Jeopardy. Lovel ſaid, we made freſh Suit, 

and took him, and 20 d. of the Money of which he did the Robbery, 

in his Purſe. Judgment if againſt this Matter he ſhall wage Law. Fair- 

tax ſaid this is not Manner; tor one Penny cannot be known from ano- 

| ther 


ther. Huſſey ſaid, it is a good Plea to ſay that he was taken with the Man- | 
ner, without forming what the Manner was. And therefore good Man- 
ner, by the Opinion of the Court; but Huſſey and Fairfax agreed, that 
the taking with the Manner is not traverſable. Br. Battaile, pl. 3. cites 
22 E. 4. 19. | 


(K. 4) Vo may wage Battle, or againſt whom it may be 


wag 


and he recovered by Default. But Brooke ſays, it ſeems to 
him, that in this Action wore can wage Battle againſt the King. Br. Bat- 
taile, pl. 2. cites 24 E. 3. 37. 08 
2. It was ſaid, that an Infant may join the Miſe in Writ of Right, and If the Plain- 
try it by Battle ; for it ſhall be made 9 Champion there, contra in Appeal ; riff 2 17 4 
for there it ſhall be in proper Perſon. Br. Battaile, pl. 9. cites 2 4 Defy — 
35. Snnnot wage 


| : | Battle. Per 
Huſſey, quod non fuit Negatum. Br. Batraile, pl. 7. cites 22 E. g. 19. 


3. If the Plaintiff be maimed by the Defendant, or by any other, the Serjeant F 
Defendam cannot wage Battle. Br. Battaile, pl. J. cites 22 E. 4. 19. per Hawkins 
Huſſey, quod non tuit Negatum. 


x, W.. of Right was brought by the K ing of certain Tenements, 


| that the De- 
fendant in an Appeal of Maibem may in ſome Caſes wage Battle; but he ogs he does not find any In- 
ſtance in which Battle has been act ually waged in ſuch Appeal. 2 Hawk. PI. C. 160. Cap. 23.8. 48. 


4. Dugd. Orig. Jurid. Cap. 28. ſays, That Clergymen * Citizens of * $ P, \ 
London, Perſons of + 60 Years 4 e, and Perſons Blind by Accident, wx 8 Hawk Pl. 
at 


Iſſue join d, were excuſed from e. * | 


* | If the 
Plaintiff be of the Age of 60 Years, the Defendant cannot wage Battle. Per Huſſey, — — fuir 
Negatum. Br. Battaile, pl. 7. cite 22 E. 4. 19. 


5. If a Prey of the Realm, and much more if the King brings an LA 
pcal, the Defendant jhall not be admitted to wage Battle, 1 Reaſon 
of the Dignity of the Perſons. 2 Hawk. Pl. C. 427. Cap. 45. S. 5. 

Trial by Battle ſtands repealed by Canon only, tho' ſutticiently ab- 

rogated by Diſuſe. Perry's Conſtit. 30. dan + 


For more of Trial by Battle, ſee Selden de Duello. D. 301. pl. 40. 
Lowe v. Paramour. Bendl. 199. S. C. 2 Hawk. Pl. 426. cap. 45. 


Dugd. Orig. Jurid, cap. 26 & 28. And ſee there the ſeveral Steps 
and Proceedings therein. | 


K (K. 5) Other 


(bK. 5) Other Ancient Ways of Trial. 


Spelm. Gloff x, JD Eſore the Conqueſt, there was a Trial, in Criminal Caſes called 
Verbo 72 Ordalium, and in the Saxon Language Ordæi, which is as much 
208 - as to ſay, as expers criminis; for (or) in the ſaid Language 1s privative, 
nifies Mag- and (del) is Part, i. e. no Party, or Not guilty, and then the Defendant 
num, ard being arraign'd, and pleading Not guilty, might chuſe whether he 
(dac) alias would put himſelf upon God and the Country, which is upon the Ver- 
(ee Jokick dict ot 12 Men (as they are even to this Day) or upon God alone: And 
um. therefore it was called Judicium Dei, preſuming that God would deli- 
Somner's yer the Innocent; that is to ſay, it he was of free Eitate, then per ig- 
Gloflary, et nem, that is to ſay to paſs over Novem Vomeres ignitos nudis pedibus ; 
the Zad of ot} if he eſcaped illæſus, then he ſthonld be acquitted, and if not he 


3888 ſhould be condemned: Et fi So rea fuit ſervilis conditionis, then he 
Anglicani, might put himſelf upon the Trial of God, that is to ſay, per Aquam; 
ſays, that and this in diverſe Manners : Which all appear in Lambard Verbo Or- 
(Or nie dalium, with all the ſuperſtitious Vanities belonging thereto. This 
Pack isa manner of Trial was called Vulgaris Purgatio, utterly prohibited by 


ar.icle of the Canons of the Church as "Temptations of God, and not lawtul 
Privation, Trials; and that they were invented Fabricante Diabolo: And in 


ue" oy 2 tag Glofl. dicirur, Vulgaris expurgatio Prohibetur, quia fabricante Diabolo 


flances there- eit inventa, cum ſit contra Præceptum Domini, non tentabis Dominum 
of, and that Deum tuum. And after the faid Trial called Ordel, Videlicet, oct 


(Dale) bgni- um Ignis & Aquz was ouſted by Parliament, and this appears Rotulo 
72 0 % Dit. Patentium de Anno 3 H. 3. Membrana 5. For the Record ſays, Provi- 


ference ;) ſum tuir per ry, oe & Concilium, &c. And this was the true Man- 
end chat it is ner of the Trial of Ordel: And tho' this was firſt prohibited by the 
as much 35 Canons, yet it remain'd within this Realm in Uſe, till it was ouſted by 
to ſay, Ju- Authority of Parliament. 9 Rep. 32. a. b. in the Abbot of Strata Mar- 


icium 
3 — cella's Caſe. 
—— artium plus juſto favens ſed Veritatem oſtendens. See Selden's Notes to Eadmer, 
oz. — dee — Juridicales, 86. Cap. 29. And ice Bracy's Hitt. of the Reign of H. 2. pag. 326. 
the Aſſiſes or Statutes made at Clarendon, and renewed at Northampton, Cap. 1. ; 

From the Conqueſt till H. 7. Trials might be by God and bis Country, or the Oitender might chuſe to be 
tried by God alone, as in the Caſe of Trial by Fire and Il ater Ordeal, which was repealed by Act of Par- 
liament in H. 7. Time. Perty's Conſtit. 30. ; ; 

Trial by the Petit Jury came inſtead of the Ordeal, the Petit Jury of 12 being after the Manner of the 
Canonical Purgation. G. Hitt. C. B. S0. cap. 8. 


2. There was, beſides theſe, another Way of Examination, and finding 
out Guilt and Innocency, in ſome Criminal Cauſes mention'd by Lam- 
bard in his Gloſſary, by a Judicial, or Decretory Morſel, called by the 
Saxons Corſned, which according to his Interpretation, fignifies execrated 
Bread. But Mr. Somner better derives it from the ſame Cors, a Curſe, 
and Snæd, or Snid, a Snidan, to cut; ſo that it ſignifies an execrated 
Particle, Morſel, or Piece, This is mention'd in the Purgation of Regu- 
lar and Secular Prieſts, who, if accuſed of any Crime, and had no Com- 
purgators, no Con- ſacramentales, or Conjuratores, to ſwear with them, 
Gato Corſnæd, let him go the Trial of the Decretory, or execrated 
Morſel. The Manner of giving this Barley-Bread, or Morſel of Cheeſe, 
Marculph delivers thus, After the Litanies and Offices for this Purpoſe, 
and the Barley-Bread or Cheeſe ſanctified, and exorciſed, and the accu- 
ſed Perſon had received the Communion, it was offered with this, or 
ſuch like Form of Words, there mention'd, Ad adpoſitam ei pro oftenti- 
one veritatis, &c. That is, let his Jaws be ſhur againſt the Creature 
of Hallowed Bread or Cheeſe, which is forced upon him, for the De- 


monitration 
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monſtration of Truth let him be choaked, and in thy Name, let it be 
caſt up again ſooner than ſwallowed; but if he be innocent, and knows 
nothing of the Theft, Murder, Adultery or Wickedneſs, wherewith he 

is charged, let him with Eafe and Health ſwallow this Morſel, or piece 
of Bread or Cheeſe ſign'd in thy Name. Brady's Compleat Hitt. of 
England, 66. in the Notes there. 


by Office e frond, but by Record, quod nora ; but it ought to be certi- B C. 
fried by Writ of 


— 


—. 


ke: i 


(L) Trial by the Eſcheator. By whom it ſhall be 


made, 


1. ] N Aſliſe, if the Tenant ſays that the King is ſeiſed of the Land, Br. Trials, 
this ſhall be tried by the Examination of the Eſcheator, if he pl: 121. cites 

be prelent. 38 All. 16. 29 All. 7. 10. 40 All. 5. 22 All. 5. * 1 D. 7. 488 

aid of the King, 32. if the Te- 


the King pending the Writ, yet the Writ is good. Br. Aſſiſe, pl. 349. cites S. C. —9 Rep. TH 74 


Caſe of the Abbot of Strata Marcella, cites 38 Aſſ. 16. & 9 H. 4. 1. 


2. But if he be not preſent, the Juſtices ſhall not inquire of it. Br Trials pl 
38 All. 16. l 121.citesS.C. 


3. But it ſhall be tried by the Aſſiſe, 38 Aff. 16. 1 I), 7. Aid de Per Binch. 
Roy, 32. makes a 


4. In Appeal, if the Exigent be awarded, and Plaintiff prays a Writ Quære of the 
to 1nquire ot their Goods and Chattles, and to ſeiſe them, it may be Trial by the 
awarded to the Eſcheator. 41 Af. 13. Aſſiſe. 

5. Or to the Sheriff at the Election of the Court. 41 All, 13. 

6. Note that the Eſcheator can't take Conufance of an Outlawry of Felony, Br. Jurors, 


I. 10. cites 


* 


ecord ; but he may fit and enquire of it by Office; for he Br. Office 
may find Matter in Fact by Office, but not Matter of Record. Br, Ut. devant, &c. 
lagary, pl. 63. cites 2 H. 4, 5. pl. by city, 
Br, Office & Off pl. 32. cites S. C. 


— 


(L. 2) Trials by Sheriff or Coroner. 


1. 1F an Approver {os he commenced bis Appeal before the Coroner by Du- Br. Corone, 
I 7 55 ſhall be tried by the Coroner, and if the Coroner denies 2 75. Cites 
ir, he all be hang'd. 9 Rep. 31. b. in Caſe of the Abbot of Strata Mar. *: 8 


cella, cites 12 Afi. 19. 12 E. 3. tit. Corone 118. SOT CORY 
2. If it be in Queſtion het her the Sheriff made ſuch Return, it ſhall 
be tried by the Sheriff, 9 Rep. 31. b. in Caſe of the Abbot of Strata 


Marcella, cites 9 H. 4. 1. a. b. —— Wan bor: 
3. If Queſtion be whether ſuch à one be Sheriff, it ſhall be tried by Ex- S.P. Bur 


- amination of the Sheriff himſelf; and yet he is made by Letters Parents Trial who 


is Under- ' 


of Record, and therefore may alſa be tried by Record. 9 Rep. 31. b. in go 
the Abbot of Strata Marcella's Caſe, cites 10 H. 4. J. b. and 32 H. 6. de tried pet 
26. b. a #47. 1 0 Pais. Br. 

| | * , 'Examina- 
tion, 7 26. cites 8 H. 4 20 — Br. Office & Off pl. 33. cites 8 CO — Br. Trialls, pl 113. 
8. C. | er | 


Cites 


4 If 
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The Array 4. If a Return made by the Under-Sheriff be denied, it ſhall be tried by 
impanneF'd, the Under-Sheriff, and rhe Sheriff cannot diſavow it, if he confeſſes 


fe Un. him to be his Under-Sheriff. 9 Rep. 31. b. in che Abbot of Strata Mar- 


der-Sheriff, cella's Cafe, cites 10 H. 4. J. b. 


in Name of K 2 | | 
the Sheriff, ſhall bind the Sheriff, And if the Under-Sheriff confeſſes that he is Under-Sheriff, and 


after denies the Array; his firſt Confeſſion ſhall bind him. Br. Office & Off pl. 33. cites 8 H. 4. 20. 


Co. Litr. 5. Trial by Certificate of the Sheriff, upon Writ to him directed, in 
* caſe of Privilege, if one be a Citizen or a Foreigner. 9 Rep. 31. b. in Cafe 
ot the Abbot of Strata Marcella, cites 10 H. 6. 10. 


dts — — — 5 * * 5 4 


See (C3) 


e (M) Trial by Examination. By whom it may be. 
— ) pl. 1. 

—(L. 2) | | 
S. P. in bk N an Aſſiſe en Pais, if the Tenant ſays Not attach'd by 15 Days; 
Nota of the the Baily ſhall be examined ; for they ſhall come before the Jul 


Reporter, 9 ,.: | 

Rep. 31. b. tices, the Sheritts, and the Balles. 3 Þ, 6. Aft, 2. 26 B. 6. Affize. 

in Caſe of 14. 27 I), 6. 2. 

the Abbot of 1 | . 

Strata Marcella, - S. P. Ard if it be found againſt him by Examination of the Bailif, this is not per- 

emptory. Br. n pl. 66. cites 6 R. 2. and Fitzh. Aſſiſe, 462. Contra if it be found again!t 

— by the Aſſiſe. Br. Percmptory, pl. 66. cites 6 R. 2. and Fitzh. Aſſ. 462. and 22 Afl. 19. ac- 

cordingly. _ * 2 | | 
Not Jrtached in Aſſiſe ſhall be tried by Examination of the Bailiſf, and not otherwiſe. Co. R. on Fines 

2. _ 8 H. 4. 7. 4,—— 8, P. Unleſs ex Aſſenſu Partium. Br. Trialls, pl. 3. cites 33 H. 6. 8. per 

y. 


S.P. Bir the 2. Bur if the Bally be abſent, ft ſhall not be inquired by the Alltze. 
Tenant ſhall 3 DD, 6. All. 2. Curia. ſhal q 5 the A 50 


anſwer over. ; 
Br. Peremptory, pl. 66. cites 6. R. 2. and Fitzh. Aſſiſe, 462,— -— So where the Defendant in Aſſiſe 


pleaded Not Attached by 15 Days, and the Sheriff was oppoſed, who ſaid that be ſent to his Bailiff who 
made the Return ; and the Bailiff was oppoſed, who ſaid that bis Bey made it; and the Boy was demanded, 
and did not come, and becauſe the Sheriff bad witneſſed the Attachment, which ſhall be intended according ta 
Law, viz. by 15 Days, if the contrary cannot be proved, ard it cannot be proved here, becauſe the 
Boy is not preſent, and therefore Wilby awarded the Attachment good, and the Defendant to anſwer. 
Quod nota, and this ſeems to be well, and that this is the Uſage at this Day where the Officer is ab- 
ſenr, and not to inquire it by the Aſſize. Br. Attachment, pl. 6. cites 25 Al. 67. 

But where the Tenant in Aſſiſe pleaded Not attach'd by 15 Days, and the Plaintiff fold that bis Servant 
made the Attachment, who now was abſent, there a new Attachment was awarded ; tor now the Servant 
cannot be examined. Bur ir was ſaid there, that if the Bailiff Errant had made it, the Aſſiſe ſhould in- 
quire thereof. Quzre inde; for otherwiſe it is uſed at this Day, and cites Tir. Aſſiſe in Fitzh. 461. 
And ibid. Aſſiſe 2. T. 3 H. 6. that the Aſſiſe ſhall not inquire it, where the Plea is to be tried in Pais; 
otherwiſe where it is to be tried in Bank. Br. Attachment, pl. 17. cites 26 H. 6. 

Co. R. cn Fines 18. ſays, that if the Bailiff is nct preſent to be examined, the 13 ſhall take the 
Aſſiſe, and the Aſſiſe (as it ſeems) muſt inquire if he was attached or not, cites 9 H. 4. 1. 6. per Cur. 


3. In Afjſe, the Defendant ſaid that the Furors have had the View ; this 
ſhall be tried by Examination of the 2 ingly, if they have had the 
View, or know the Land; 1o that if the Plaintiff recover, they may put 
him in Potlethon &c. and fo it is uſual at this Day. Bur it it ſaid there 
per Fiſher, that at Wincheſter they tried by Triors, which is not uſual 
| at this Day. Br. View, pl. 87. cites 22 Aſſ. 22. 
S. P. admit- 4. If the 1 ion be whether a Statute produced be a true Statute or not, 
ted; but the Trial ſhall be by Examination of the Mayor and Clerk of the Statutes 
where the - x , 
Iſſue was Who took the Statute, and not per Pais. 9 Rep. 31.b. in Caſe of the 
whether the Abbor of Strata Marcella, cites 2) E. 3. 49. 


Statute bad 

2 Seals or not, it was held to be well tried by Jury ; for the Stature's having 2 Seals is not recorded by 
the Mayor, as the Statute itſelf is. Le 228. pl. 310. Paſch. 33 Eliz, C. B. Aſcue v. Fuliamb.—-— - 
Cro. E. 233; pl. 4. S. C accordingly ; for the having a Seal of 2 Pieces is a Matter of Fact, and not a 
Matter ecord. S, C. cited Trials per Pais, 10, (8) 18 


* 45 
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5. It the Tenant ſays, that he was Not ſummon d ſecundum Legem Ter 
re, it Iva not be tried per Pais, but by Ley Gager; and Gager coun- 
tervails a Jury ; for the Tenant ſhall make his Law De Duodecima 
manu, that is to ſay, 11 belide himfelt, (and this for avoiding of Law) 
unleſs it be againſt a vu eee as Mayor and Commonalty ;. for then 
it ſhall be tried per Pais for eceſſity, becauſe they cannot wage Law. In 
Writ ot Deceit upon Recovery by Default, the Trial Whether Judgment 
was given upon the Petit Cape, ſhall be by the Summoners; it upon the 
Grand Cape, by Summoners, Pernors, or Veiors, and not per Pais, 9 
Rep. 31. b. 32 a. in the Caſe of the Abbor of Strata Marce a, Cites 48 
E. 3.11. b. 
6 At the Petit Cape, the Tenant ſail that he was impriſoned 3 Days 
before the Default, and 3 Days after; this ſhall be tried by the Examina- 
tion of the Attorney. 9 Rep. 31. b. in Cale of the Abbor of Strata 
Marcella, cites 13 R. 2. Examination 22. 

1. Exception was taken in Aſſiſe that the Sheriff was ultra Mare, and 
had no Deputy in England ; this ſhall be tried by Fury, and not by Exami- 
mination; Per Gaſcoigne. Br. Error, pl. 50. cites 11 H. 4. $2. 


65. 92. J. 

%% It ſhall be tried by Examination of the Fuſtices, if the Parties who Br. Diſceit, 
appear d in the Writ of Deceit, as Summoners and Veiors in the firſt Recovery; Pl. AI. 
are the ſame Perſons who firſt were return d or not. Br. Trialls, pl. 4. 80 


cites 33 H. 6. 10. | S. C. cited 
9 Rep. 31. a. in Caſe of the Abbot of Strata Marcella. b 


9. In Debt by ſeveral, where it is alleg'd that one of the Parties is 
dead, this ſhall be tried by Examination of the Attorney of this ſame 
2 in whom the Death is alleg'd. Br. Examination, pl. 35. cites 34 F 
. 6. 45. | 
10. Fiche a Man be found Ideot ” 1 taken before the E/> 9 Rep. 31. 
cheator, or before the Sheriff, and by their Examination &c. and that be & 3? N. "oo 
returned into the Chancery; yet he, who is fo found Idiot, may in Perſon, bb of 
or by his Friends, come into the Chancery before the Chancellor and the Strata Mar- 
King's Council, and ſhew the Matter, and pray that he may be examined cella, cites | 
before the Chancellor, and the King's Council, whether he be Ideor or F. N. B 
not; or he [his Friends] may ſue forth a Writ out of the Chancery ro 9 
certain Perſons, to bring bim, who is ſo found Ideot, before the King and 
his Council to Weſtminſter, to be there examined; and it he be brought thi- 
ther, and examined, and found ro be no Ideor, then the Inquiſition 
tound before the Eſcheator or Sheriff, and alſo the Examination which 
the Sheriff has made, and return'd thereupon, ſhall be of no Effect; bur 
the ſame Office ſhall be taken as void, without any other Traverſe, as it 
ſeems. F. N. B. 233. (A) 
11. If a Queſtion ariſes, Whether after the Furors are gone together, to 
conter of their Verdict, a Writing was ſbeun by a Furor to his Fellows, 
which was not given in Evidence, and was in Favour of the Plaintiff, and 
whereupon they found for him; it was ſaid by Popham, that the Trial 
hereof reſts only in Examination, and it ſhall not be per Pais. Cro. E. 
616. pl. 1. Mich. 40 & 41 Eliz. B. R. Graves v. Short. . 
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e) Trial by Certificate, or Pais. In what Caſes the 
PING Trial ſhall be by Certificate, and what not. 
e (L. 2) 


1. IN ͤ an Action, if the Defendant claims his Privilege, becauſe he is 

a Scholar of the univerſity ot Oxtord, of ſuch College or Hall, 
and the Parties are at Jfſue whether he be of che ſaid College or 
Hall, this ſhall not be tried by the Certifitate of the Dice-Chancellor 
und the Principal of the College or Pall, but it ſhall be tried per 
Pais. 37 El. B. B. between Munday and V. aughan, adjudged, 
2. In a Writ ot Right of Ward, if it be pleaded that the Anceſtor 
held certain Land in Ireland of the JPrior of Dublin by Priority ac. a 
Yrit ſhall be awarded Juſticiario Hiberniæ, quod Scire faciat prædicto 
Priori quod fit hic a die &c. & quod inquiratur Per que Servitia, the 
23 the Prior gc. qui returnavit &c. M. 7E. 1 B. Kot, 
126. one, 

+ S. P. But 3. Ik it be alleged, in Avoidance of an Outlawry, that the Defen- 


he Fa * dant was in Priſon in Bourdeaux, in the Service of the King, under the 
rv1 


the King by Mayor ot Bourdeaux 3 this ſhall be tried by the Certificate of the 


his Letters Mayor of Bourdeaur. * 4 E. 4. 10. b. Co. Litt. 74 (Note that 
Patents, at this was, when it was Parcel of the Dominions ot the King ot England) 


the 4 2 E. 4. 1. b. + under the Captain of Calais, tried by his Certificate, 
Trial mal! 11 Y. 7. 5 Co. 9. Abbot Strata Marcella 3 1. b. accordingly. 
be by his . 
Letters Patents. Br. Trial, pl. 151. cites 11 H. 7. 5. 
* Br. Certificate d'Eveſque, pl. 21. cites 8, C. Br. Trialls, pl. 126. cites S. C. | 
If Impriſonment be alleged at the Time of the Outlawry in the Priſon 1 Biſbep of D. this ſhall be tried 
by Certificate of the Biſhop. Br. Trials, pl. 140. cites 15 E. 3. and Fitzh. Utlawry 2. | 


* 


Retainer in 4. If upon Diſtringas for Eſcuage, the Jfſue be, whether the Te- 
tbe War in nant was in Scotland with the King by 4o Days &c. this ſhall be tried 
Fi led in by the Certificate of the Marſhal of the Holt of the King, in Writing 
vio by under his Seal ; which ſhall be ſent to the Juſtices, Litt. S. 102, 
prom xn of Co, Litt. 74. 


the 1, — by p 
cf the Hoſt. Br. Triall, pl. 127. cites 21 E. 4. 10.— — Br. Conditions, pl. 222. cites 21 E. 4. 10 
& 17. . 


Br. Traverſe 5g. It was tried here, if F. V. was Alien born, or born in Gaſcoigne. 

de Office, pl. Brooke ſays, it ſeems that this was tried by Certificate from oigne. 
Vo. © Br. Trialls, pl. 152. cites 27 Aſſ. 48. | 

6. In Attachment upon a Prohibition the Defendant pleaded Not 

Zuilty, and the Iſſue accepted; Quod nota. And after the Defendant 

pleaded Excommunication in the Plaintiff after the Iaft Continuance at the 

Suit of the Defendant; and the Plaintiff took Iſſur with him, thas this was 

for the Cauſe in the Prohibition ; and the others econtra. And per Thir- 

ning, this ſhall be tried per Pais, and not by Certificate of the Ordinary, 

and then it is peremptory, and the Plaintiff ſhall recover his Damages; 

which all the 7 bee denied. But after Iſſue was taken, and Niſi Prius 

granted; quod nota. And ſo it ſeems clearly peremptory. Br. Attach- 

ment ſur Prohibition, pl. 6. cites 3 H. 4. 3. N | 

7. Where a Fury {worn before Commitlioners in Surry find a Divorce itt 
Kent, the beſt Opinion was, that Divorce ought to be tried by Certifi- 


_ of the Biſhop, and not per Pais. Br. Deraignment, pl. 4. cites 5 


4 

8. In Treſpaſs they were at Iſſue upon Baſtardy in Bar of Action, and it 

was certified by Certificate of the Biſhop, as well as in Action real, 8 
8 


- 
g Es, 
— - ” 
— - — — 


he ſhall make Proclamation by the Statute before that he certifies; and fo he 
did. Quod nota. Br: Certificate de Eveſque, pl. 29. cites 3 E. 4. 11. 
10 9. A. being robbed on the foth June 1717, gave Inſtructions to the 
Curſitor for an Original againſt the Hundred, on 5th June 1718. but 
the Writ was not ſealed till roth June 1918, which was after the Year, 
bur antedated of the 5th June, being the Day that the Curſitor had his 
: Inſtructions. So a Queſtion«was, whether an Original ſealed roth Fune, 
18 but antellated as of 5th Fune, according to the Time of the Inftruttions given 
l, to the Curfitor, was good, or not, ſo as to make it an Action brought with- 
10 in the Year, according to the Statutes of Winton, and 2) Eliz. Lord 
br C. Parker referred it to the Principals and Aſſiſtants of the Curſitor's Office, 
er to certify what has been the Uſage and Cuſtom in ſuch Caſes, ho certify- 
ing it to be the conſtant Practice of their Oiſice to teſte Original Writs 
Ir againſt Hundreds, Corporations, Heirs, and in ſeyeral other | Cafes, on 
a the fame Day in which the Writs were beſpoke ; and that they never 
0 knew it otherwife, or that the Practice was ever conteſted before the 
e preſent Caſe, his Lordſhip decreed the Plaintiff to be at Liberty to pro- 
t. ceed ; and that Defendants pay Coſts of the Reference. Wms's Rep, 


437. 438. Trin. 1718. Price v. Chewton Hundred in Somerſetſhire. 


3 


8 - . 1 1 
9 „ 


(O) Trial by the Law Spiritual. I» what Caſes the 
Trial ſhall be by the Law Spiritual, and not per Pais, 


& e contra, 
I. Ble, or Not able, ſhall. be tried in Quare Impedit by the Ordi- Co R. on 
X nary, ifthe Clerk refuſed for his Nonability, be altve; for Fines 18.— 
Z he ls {0 be examined, 40 E. 3. 25. b. 39 E. 3. 2. D. 16 El. gigacy c. 
327. UB. | * | fuſes a Cl 
b 7 But if the Clerk be dead, it ſhall be tried per Pals; for he for . 85 
4 cannot be examined. 40 E. 3. 25. b. f 39 E. 3. 2. adjudged D. 16 li, 48d... - 
El. 327. b. 4 4 1 3 OT 
O-TMC ra- 
_ tron who 


does not preſent another within 6 Months; whereupon the Biſhap collates, and the Patron brings 
Nr Impedit, and infiſts that his Clerk was able; it ſeems that if the Clerk be living, this Matter of 
Able, or Not able, ſhall be tried by the Metropolitan by Examination. See Br. Quare Impedit; pl. 
102, cites 8. C. S. P. Bur per Pais, if the Clerk be dead. Trialls per Pais 21. 7 Fr 
. But tho' it does not belong to the Courts of the King to determine Schiſms or Hereſies, yet the ori- 
ginal Cauſe of the Suit being Matter whereof the King's Court has Conuſance, the Cauſe of the Schiſm 
or Hereſy, tor which the Preſentee is refuſed, ought to be alleged certainly, to the Iatent that the 
King's Court may conſult with Divines, to inform them if it be Schiſm, or not; and if the Party be 
dead, then to direct the Jury, who ſhall try it. 5 Rep. 58. a. b. in Dpecot's Caſe, Marg. there, cites 
27 H. 8. 14. a b. which is pl. 4. where it is ſaid to be agreed, that where one is indifted of Hereſy be- 
fore the Juſtices, that _ ſhall do nothing thereupon, bur ſhall certify it ro the Ordinary, and the 
Indictment ſhall be only Evidence againſt the Indictee; but I do not obſerve any thing of a Diſtinctiou 
there, of the Party's being dead. a F a 
+ Br. Trial, pl. 51. cites 39 E. 3. 1. S. C. —Ibid. pl. 148. cites 1 R. 7 ire 


3, Whether the Church voided by Deprivation, ſhall be tried by /* E 
| i 
the Biſhop, 7 P. 6. 12. Rk em rene nr by 
Death, it ſhall be tried per Pais; and if void by Deprivation, Reſignation, Creation, or otherwiſe, it 
ſhall be tried by the Ordinary; Per Jenny. Br. Trialls, pl. 47. cites 15 E 4 25.——Br. are 
Impedit, pl. 8 5. cites 8. C. * 1 445 4+ 44; * 
1 
Co R. on 


4. Reſignation ſhall be tried by the Ordinary. 3 D, 4. 135 b. | Fines 18 — 
Scire facias againſt a Parſon upon an Annuity recovered, the Defendant ſaid that before the Writ pur baſed 


Viz. at D. in another County, the Defendant reſigned the Benefice into the Hands of A. 8 of 
. Ordi- 


[ 


* + ” 
2002 2 1 pits ae. Att. Si. * * "hs I PLS * * 


hs — —— DIOWES 
O Trial. 
I. Ordinary there, who accepted it, and ſo it reſts in the Hands of the Biſhop; Judgment of the 
Writ. This may be tried where the IU rit is brought ; Per Cur. And alſo they ſaid, that chen the Plea 
pores in Abatement of the Writ, they «could not write to the Biſbep. Quod nota. Br. Brief, pl. 362. cites 5 
E. 4. 15. 16 Br. Certificate de Eveſc ue, pl. 22. Cites 7 H. 4. 15. that upon pleading thereof in 
Abatement, the Court will not write to the Biſhop to certify; bur otherwiſe if it be pleaded in Bar. 
Debt was brovght in C. B. on a Bond conditioned, that if John IF, _- do upon the 1 ft of October next, ov 
befire, if the ſaid William Baker at the Parſonage-houſe at Cowley ſhall requeſt the ſame, and before 
John Watſon ſpall take another Benefice, in due Manner, reſign the ſaid * Ec. of Cotoley to the Bj bog 
or Ordinary of the Dioceſe, whereby the ſaid Rectory may become void &c. that then &c. The be. 
fendant pleaded, that before he tock a ſecond Benefice, (viz.) on ſuch a Day, and at ſuch a Place reſignarit 
the ſaid Rectory in forma Juris to H. the Biſtop of London, the Ordinary there &c. which he accepted, 
& hoc paratus eſt veriticare, The Plaintit? replied Non refienavit Modo & Forma prout &c. & hoc pe- 
tit quod inquiratur per Patriam. The Defendant demurr'd generally ; and the Queſtion was, whether 
this Reſignation ſhall be tried by a Jury, or by a Certificate of the Biſhop ? And they held, that it 
ſhall be tried by a Jury. Error was brought in B. R. upon this Judgment, and argued that the Repli- 
cation was ill, by its concluding to the Country. But the Reporter, who argued the ſame, and ſets 
down his Argument at large, ſays that the Cauſe was compromiſed; and the Court gave no Opinion in it. 
Sid. 387. pl. 24. Mich. 20 Car. 2. B. R. Watſon v. Baker Raym. 175 S. C. but S. P. does not 


appear 2 Keb. 446. pl. 12 Baker v. Watſon, S. C. in B. R. ſays the Court inclined the Reſigna- 
tion ſhould be tried per Pais, and not by Certificate; but adjornatur. 


** 8 —_— —_— 


— 


* This was 5. [But] Whether the Church voided by Reſignation, ſhall be tried 
in a Quare per als. 11 I. 4. 9. b. D. 6 El. 228. 48. and 233. 12. abjudg⸗ 


drape” by kd, becaule the Avoidance ts notorious to the Country ; and the 


Sir Henry Reſignation, which 1s ſpiritual, is only Evidence thereto. Contra 
Sydney v. 7 I), C. 12. 

the Biſhop . 

of Glouceſter and Reeve. 


* Trialls, 6. Full, or Not full, ſhall be tried by Spiritual Law, becauſe the 
C Church is full by Inſtitution, which Is a Spiritual Act. * 40 E. 3. 
SP. Per 2 20. b. 22 E. 4. 24. b. C0. 6. Boſwell 49, 49 E. 3. 18. 22 E. 
Juſtices, 3. 10. adjudged 13. b. 49 All. 7. 


Roll. R. 191. n 7 
in Caſe of Hitching v. Glover. Plenarty of Churches ſhall be tried and certified by the Biſhep. 


Co. R. on Fines 18. 


SAL) 7. But Void, or Not void ſhall be trted per Dals. * 40 E. 3, 204 
b. 5 E. 4. 3. b. 49 C. 3. 16, 22 E. 3, 13,Þ, 49 alt 7. Contra 
SP. Per T 17 E. 3. 64. b. adjudged, | | 


lis 3 
oll. R. 191 in Caſe of Hitching v. Glover. 

* Br. Trialls, pl. 7. cites 8 C. And Brooke ſays, Et fic vide, that the Trial in diverſe Caſes, may 
alter the Pleadings; and ſays, that it appears elſewhere, that where Birth is alleged Ultra Mare, the other 
may ſay that he was born Infra Mare, without Traverſe; and that by Reaſon of the Trial. 


rg. 8. Inſtitution ſhall be tried by the Biſhop, 2 Þ, 4 17. Curia; for 
» Br. Trial, t is ſpiritual, 19 D. 6. 18. 

pl. 18. cites 8. C. — Br. Trial, pl. 109. S. P. cites 33 H. 6. 24. Br. Trial, pl. 117. cites 22 H. 
G. 27. S. P. unleſs the Biſhop be Party, and if ſo, then by the Metropolitan 


* Br. Trialls, 9. Induction ſhall be tried per Pais, * 2 DD. 4. 17. For of this No⸗ 


* cites tice lies in the Country. Admitted 11 0. 4. 9. b. 10. f 12 P. 4. 11. 
S P. Br. adjudged. 


Trialls, pl. ; 
28. cites * H. 4.— 8. P. Br. Quare Impedit. pl. 54. cites 12 H. 4. 11. —— Br. Trialls, pl. 109. S. F. 
cites 33 H. 6. 24 —8. P. And ſo of Inſtallation. Br. Trial, pl. 117. cites 22 H. 6. 27, , | 


Br. Trials, 10. Tf the Jſſite be upon Iaſtitution and Induction, it ſhall be tried 


| 18. cires yer Pals, and ſo the Common Law preferr'd, 2 P. 4. 17. 


ſays, And ſo Curia. 
ſee that the |; | ; 
Common Law has the Pre-eminence ; for Induction ſhall be tried per Pais.——In Quare Impedit, if 
the Iſſue be upon the Admiſſion, Inſtitution, and Indudi ion; this ſhall be tried per Pais, by Reaſon of rhe 
Induction, which is by the Archdeacon. Br. Trialls, pl. 44. cites 22 H. 6. 27. 


80 


rr 


re neee 


ee 


—_— 


Trial. 41 
46 of In fitution and Inſtallation ; for the Inſtallation is by the Archdeacon, which lies in Notice of 
the Country. Br. Trialls, pl. 44 .cites 22 H. 6. 27. To fi | | 5 

Brit where the Iſſue is H Admiſſion and Inſtitution onſy, this ſhall be tried by the Biſhop, and be- 


cauſe the Biſhop v Party, therefore it was tried by the Metropolitan, and Writ made to him accordingly 
to certify. Br. Trialls, pl. 44. cites 22 H 6. 27. 77 


1x. Ik the Iſſue be whether J. S. be Frere to ſuch att Abbot, or ſuch 
an Abbor, thts ſhall be tried by the Ordmarp. 22 E. 3. 2. b. 

12. Proleſſion ſhall be tried by the Ordinary. 19 D. 6. 17. 18. 3 
41 E. 3. 10. b. 21 E. 3. 39.59. b. 21 All. pl. 20. n 


Nonabilitie, pl. 4. cites 4t. E. 3. 10. Br. Ordinary, pl. 3. cites 8. C. — The Manner of Pro- 
feſſion ſhall be tried by the Biſhop, and certified by him. Co. R. on Fines 18. — Hard. 63. Arg. cites 

H. 7. 2. S. P. but that if the Time of a Perſon's becoming profeſt comes in Queſtion, it is to be tried 
by the Common Law. See (A) pl. 3. —— (ÞP) pl. 36. | 


13. [But] If Profeſſion be alleg'd in a Stranger to the Writ, tt ſhall 8 P. Hard. 
be tried per Pals; becauſe if it thall be tried by the Ordinary, it 1 
all be peremptory to the Stranger perpetually, ik it be found that fon of « 


he is profeſſed, 40 E. 3. 37. b. Perſon that is 
dead comes 


in Queſtion, it ſhall be tried per Pais, cites * zr E. z. 37. 11H. 4. [* It ſhould be (40) accord- 
ing to Roll; but I do not obſerve any Mention in the Caſe of the Profeſhon of a Perſon dead.] 


-. » — 


14. In Mordanceſter quia habitum Religionis aſſumpſit, t. the 
Profeſſion ſhall be tried by the Aſſiſe. 40 E. 3. 38. dE ils 
15. Ik an Iſſue be Whether a Prior be removable at Will or Perpe- Br. Trialls, 


ual, it ſhall be tried by the Biſhop. 2 Þ, 4. 24. h. adjudged, _ 209. cites 
ſhall be tried by Certificate of the Ordinary. See (P) pl. 41 


16. Bur if the Ilſue be Prior or not Prior, it ſhall be tried per ais. Br. Trial, 
2 D. 4. 24 | pl * cites 


17. Tf Baſtardy be 14 2 in a 8 to the Writ, it ſhall be tried Hara. '63-, 


remptory to the n if it be certain that he is Ba- certigcare | 
ſtard. 40 E. 3.37. b. 42 C. 3. 8. b. Cont. Il I). 4. 84. of Ry 
| | or Mulierty 

the Biſhop is a Trial of the Iſſue, and #s peremptory to the Parties; quod nota. Br. Iſſues join'd, pl. 
7 cites 41 Aff. 29. & 4 H. 6. 28.— Br. Peremptory, pl. 61. cites 8. C. . Fer 

But per Tirwhit J. if the Biſbop certifies Ba ſtardy, this is an Eſtoppel to all to allege that he is Heir. 
Ir, Eftoppe), pl. 179. cites 11 H. 4. 84. 

But contra by him of Certification of Mulier ; for he may be Mulier by the Law of the Church, and 
2 Baſtard by our Law; and therefore this is no Eſtoppel to a Stranger to the Record. Br, Eſtoppel, pl. 
1:9. Cites 11 H. 4. $4. Br. Certificate de Eveſque, pl. 4 cites 11 H. 4, $1. Brook ſays Quare inde” 
becauſe it ſeems to be all one. | 


18. But if Baſtardy be alleged in a Party, it ſhall be tried by the S. P. And 


Ordinary. 4 E. 3. 39. b, 49 S. 3. 18. 30 E. 3.8. d. 38E, z. thi bythe, 
27. b. | | -the Dioceſs 
where the 


Land is, and not by the Ordinary of the Dioceſs where the Birth is alleged. Br. Trialls, pl. 115. 
cites 38 E. 3. 26, ——Baftardy and Z£xcommunication muſt be tried by the Ordinary himſelf, and not by 
his 2 for the Ordinary is the immediate Officer to the Court. Br. Ordinary, pl. 9. cites 
11 H. 4. 64. ö I; 


19. [But] If Baſtardy be alleged in one that is dead, it ſhall be d in Forme- 
tried per Pais, and not by the Ordinary; becauſe the Judgment den, Baſtar- 


| dy was al- 

cannot be final. += E. 3. 8. b. 18 D. 6. 31. 11 + Bag in one 
| A bo was 

meſne in the Conveyance, by which the Demandant claim'd, and becauſe he «4s Dead, and was not Part: 

zo the Writ ; it was tried per Pais, and not by Certificate of the Biſhop. Br. Baſtardy, pl. 3. cites 42 

3. 8 —— Br. Trials, pl. 1c. cites S. C. F | 
So if the Iſſue, which ſball be baſtardiſed, bas Iſſue and dies, there the Baſtardy ſhall be tried per Pais, 

and not by the Biſhop, viz. cf him who is dead. Br. Baſtardy, pl. 9. cites 11 H. 4. 78. — Br. Trialls, 


pl. 26. cites S. C. =" 
* M | 20. [So] 


42 Trial. 


20. [So] In Athſe as Son and Heir, if Baſtardy be alieged in nim, 
5 _ be * per Pats, becauſe it goes only tn Abatement of the 
» 19 I), 6. 18. 

21, [So] 41 the Iſſue be whether A. was enſeint by B. who married 
her before the Birth or by a Stranger, and ſo by Conſequence whether 
he was a Baffard or not, it ſhall be tried per Pals. 45 E. 3. 28. 

22, [Bur] Th a Mordanceſter by an Infant, tf the Defendant ſays that 
he is a Baſtard and not Heir, c. this ſhall be tried by the Aſſiſe, not 
by the Ordinary. X 

23. Ouare Impedit againſt the Biſhop of E. and ancther where the Biſhop 
alleg d that the Church was litigious, and the 7:tle of the one was found, by 
which he preſented his Clerk; and the other ſaid that his Title was firſt 
found, and he preſented, and the Biſhop deferr'd the Time, ſo that the aher 
preſented, and ſo diſturbd him, abjque hoc that the Title of the other was 
found by the Fure patronatus, and 1o to Ifſue, And this Ifive was tried 
by Proceſs made to the ſame Bithop, who was Party to the Wrir, quod 
mirum ! becauſe he was Party. And alſo it was ſo in the Commithoners, 
it they certify the Title to be tor ſuch Party; by which.the Jury gave 
no Verdict. But per Newton, there the Action lies gang the Commil- 
ſioners, for Writ to try it iſiued to the Biſhop ; and alſo the Biſhop of 
York has no Metropolitan above him to whom the Court may write; 

2 quod nota. Br. Trials, pl. 43. cites 21 H. 6. 43. & 22 Hf. 6. 25. 

Br. Trials, 24. It was ſaid for Law, that the Trial of the Appropriation of a 

pl. 134. cites Church ſhall be by the Spiritual Court; quod non negatur. Br. Trials, 

125 6. 21. pl. 6a. cites 38 H. 6. 20. | 

TE 25. Where the Original belongs to the Spiritual Court, and a Thing which 

is triable by the Common Law comes in Iſſue there, it ſhall be tried there; as 
where a Man claims a Legacy by Deviſe, and the at her pleads Gift of the 
ſame Thing, this ſhall be tried there. Br. Trials, pl. 148. cites 1 R. 3. 4. 
per Huſſey Ch. ]. 

26. In a Ouare Impedit the Plaintiff} made Title to him by Survivorſbip, 
under a Grant made to him and others by J. H. who was ſeiſed of the Ad- 
vowſon of the 4th Part of the Church aforeſaid, as in Groſs &c. and had 
preſented W. W. and ſo of ſeveral others ſeiſed of the Advowſon of the 
other Parts &c. The Detendant pleaded, that the intire Advowſon was ap- 
pendant to the Manor of W. the Moety whkireof deſcended to him, abſque hoc, 
that N. N. was admitted and inſtituted on the Preſentation of H. This Iſſue 
ſhall be tried by the Ordinary. D. 78. b. 2 44:45. Mich. 6 E. 6. Sir 

_ Priſe v. Archbiſhop of Canterbury, Ld. Windfor, and Row and 
ar. 

21. Right of Tythes between Parſon and Parſon ſhall be tried by the 

iſhop, and certifted by him, Co. R. on Fines, 18. 


— CK 
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181 (P) In what Caſes. By the Spiritual Law, and in 
| what per Pals. 


Eneral Baſtardy ſhall not be tried by the Ordinary, unleſs it 
be upon a certain Iſſue join'd directly upon Plea of the Parties. 


39 All. 14. by all the Juſtices. ; 
Br. Certi- . 2. As in Alliſe againſt an Infant, if Baſtardy be pleaded in the Infant, 
fate de the Jnfant is not compellable to take Jſſue upon it, becauſe then he 
Eveſque, pl. ſhall loſe the Advantage of the Jnquiry of the Circumſtances, and 
8.0. chr therefore ſhall be tried by the Alliſe, and not by the Ordinarp, = 
the Aſſiſe 


Sce pl. 32. I. 
S. C. 


S 
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much as no Iſſue is join'd upon it. * 29 All. 1 | b all | ſhall be 
39 All. 45: adjudged. rr thereof. 


3 The Right of Eſpouſals fs always triable by the Biſhop. 49 E. Co R. 
3. 18. 39 E. 3. 26. 33. 39 All. pl. 8. | : the 49 F Fines, 18— 
Poſſeſſion of the Marriage not Arg. Le. 53. in Caſe of Leigh v. Hanmers, cites 49 E 4 _w_ ut the 


l 


w 


— 


4 As if the Iſſue be whether a Feme be accoupled in lawful Ma- PRA) 
rrimony, this is triable by the Biſhop, 49 E. 3. 18. and not per es;. 
Pais. 7 . 4 25. b. f 11 D. 4. 14. b. 19 B. 6. 18. 39 E. 3. 26. 33. F Br. Brier 
50 e. In. 49 All. 7. | " Eveſque, 
S. C. accordingly.—8. P. Br. Trialls, pl. 53. cites 3 E. „. S. P. Arp. Hard. 63z. 2A N 
3. 18. & 50 E 3. 19. Vent. . Cie] % Pei Hawk. Pl. C. = A * =— has 


5. As if ſich Iſſue be in Writ of Dower it ſhall be tried by the Bi⸗ Eee 


ſhop. 49 E. 3. 18. 50 E. z. 15. 39 E. 3. 16. 49 All. 7. de Plaimiff 


made Title by Dower, and the Defendant pleaded Ne unques accouple in lawful Matrimony, which is 
erty d againſt him; and yet the Aſhſe was taken upon Seiſin and Diſſeiſin, and is not peremptory, viz. 
the * no more than the Confeſſion, or Nient dedire of the Infant. Br. Peremptoxy, pl. 58. 
cites 2 52. | | 


6. So in Appeal. 50 E. 3. 16. 11 . 4. 14. b. * Br Brief 
al Eveſque, 


pl. 7. cites S. C. accordingly.———Br. Trial, pl. 54. S. P. cites 27 Al. z. 
7. But whether the Feme be Feme Covert in Poſſeſſton or Sole, is Marriage #» 


. 
- 


always inquirable by the Country. 49 E. 3. r8. 39 E. 3. 32. b. 39 * Hen A 
All. pl. 8. Adzudged 49 All. 7. | f * 
onal Thing. 


and Cauſes, eſpecially where the Poſſeſſion of the Fife is in queſtion ; bat where the Poſleffion of the 
Husband is in queſtion, there Marriage in Right ought to be; and where Marriage in Poſſeſſion falls in 

Averment, there it ſhall not be tried by the Biſhop, as in the Caſe of a Marriage of Right, where 
Never accoupled in loyal Matrimony is pleaded, but by rhe Country ; tor in Caſe of Wife in Poſſeſſion 
Never accoupled in Matrimony is no Plea; but Net bis Wife. Arg. Le. 53. pl. in Caſe of Leigh v. 


nmers. 


As A. bt an Action of TreſpaG again B. and C.—B. pleaded that C. is Wife of the Plaintiff, 
and demanded Judgment of the Writ. The Plaintiff by Replication ſaid Never accoupled in law ful 
Matrimony, but it was not allowed ; but was driven to ſay Not his Wife; for if C. was the Wife of the 
Plaintiff in Poſſeſſion, or by Reputation, it is ſufficient to abate the Writ. Arg. Le. 53. in Caſe of 
Leigh v. Hanmers, cites 12 E. 3. Br. 481. 


8. Ir the Tue be Wife or Not his Wiſe, Eſpouſed or Not eſpouſed, 8. P. Vent. 
it ſhall be ttied per ats. 7 P. 4- 25. b. | N 
Paſch. 22 Car. 2. in Caſe of Gifford v. Perkins; for if ſhe be Wife de Facto, it ſerves upon 4. 


Iſſue. 


9. As ir Wome Sole bringe Aſſiſe with another as Feme Covert, if Te 
nant ſays that ſhe is Feme Sole it ſhall be tried by the Allie. 49 E. 


3. 18. Al, 7. | ' | 1 8 | 
Io. $ if he aps that ſhe is Feme Covert with another who is alive. 
7. 


49 E. 3. 18. 49 : i of 
1. Tf Feme and her Baron bring Treſpaſs, Not his Feme ſhall be Br. Brief, pl. 


11. 
tried 4. 25. b. | 91, cites 56 
ut 180 Kew Gets s Aſſiſe as Feme ſole, if the Tenant ſays © 1 
that ſhe is Feme Covert, it be tried by the Aﬀſiſe. 49 E. 3. 18. £ 
ky In Cui in Vita, if the Aue be, whether the Atienor hor 2 
13. i in Vita, Fa | 
Baron, ft be tried per Pais; for the Action lies if he was her 
n fro. 49 E. 3+ 18, 50 E. 3. 15. b. 19. h. 49 All. 7. | 


4+ In 


49 E. 3. 18. 


— 
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Er. Trials, 4. In Aſſiſe by Baron and Feme, Tenant lays that the Feme ts the 
pl. 16. cites Mie of a Stranger; Demandant ſays that the Marriage between them 
E. z. was within the Age ot Conſent, and after at 20 Years of Age the took 
1% S C. him to Baron; and ſo his Wite, and not the Mile of the Stranger; 
$0 in Aſiſe this ſhall be tried per Pals. 49 E. 3. 17. b. Vabel Godcheape 50 E. 
4 7 3+ 19+ b. Adzudged 49 all, 7. 
anainft H. M. who ſaid that Divorce was taken between T. and A. becauſe A. «vas nit of the Age of On- 
fent at the Time of tle Fſpeuſals, and after je, viz. H. AM. married her; and ſ is ſhe our Feme, and not 
Cv Feme ;, and the others econtra, And by Award, this Matter ſhall be tried 3 the Aſſiſe, viz, Per 
Pais, and not by Certificate of the Biſhop, by Reaſon of this Concluſion, And ſo Not his Feme, Br. 
Trialls, pl. 53. cites 39 E. 3. $1.——S. of ms bon 53. in Caſe of Leigh v. Hanmer, cites 49 E. z. 
18. 8. P. Bur if he had demurr'd upon the Divorce, this had been tried by Certificate of the Or- 
dtnary; but the Concluſion of this Plea has waived the Premiſſes; and therefore it ſhall be tried by 
Aſſiſc. Quod nota by Award. Br. Trialls, pl. $4. cites 39 Atl. 8. 


n — — 


Br. Briefs, 15. In Aſſiſe by a Barſon, Tenant ſays that another is Parſon ; if the 
pl- 91 cites ZYgmannant ſays that he 1s Parſon in facto by Juſtitution and Induc⸗ 
50 E. 3. 19 tion, tho? not de jure; this hall maintain the Writ, and ſhall be 
tried per Pais, and not by the Biſhop, 49 CE. 3, 18. b. 49 All. . 
* Br Certifi- 16. Th a Writ by W. C. and M. his Wite, It the Jfſue be, Whether 
cate de fhe be the Wiſe of W. C. in Abatement of the Merit, it ſhall be tried 
Eveſque, pl. per Pais. 39 C. z. 16. * 39 All. pl. 8. adjudged, "I 
9% e 17. Bur if the Iſſue of Ne unques accouple in lawtul Datrimonp 
Wife, or be to be tried between Strangers, tt ſhall be tried per Pais. 50 E. 3, 
Not Wn 14: 39 K. 3. 33. 
1S triadle a 


Common Law; but whether Lawfully married, or Not, is triable by the Spiritual Court; Per Curiam, 
Sti. 10. Paſch. 23 Car. B. K. the 5th Reſolution in Caſe of Berſworth v. Betſworth. 


Noy 111. 18. In Writ of Covenant to aſſure certain Lands, within 20 
5.6. reports, Days after the Marriage ſolemnized between A, and B. ik the Iſſue 


thar the De- 


Cine be, whether any ſuch Marriage was ſolemnized, or not; this ſhall be 


leaded tried per Pais, and not by the Ordinary. M. 4 Ja. B. R. between 
Perform: Fletcher aud Muffet djudged. 

ance, an | | | 

that he <vas married according to the Covenant within ten Days after the Date of the Indenture. And 
the Plaintiff ſaid that he was not married to his ſaid Wife within the ten Days; and upon that they are 
at Iſſue, which is found for the Plaintiff, And it was moved in Arreſt of Judgment, that it ought to 
be tried by Certificate of the Ordinary, ard not by the Country. And adjudged that the Iſſue is well 
tried; for the Time of the Marriage is made Part of the Iſſue, and that was all triable by the Country. 
See 49 E. 3. 12 H. 3. 9 H. 6. 33. 9 H. 7.2. And the Common Law ſhall be preferr'd ; and cites 
38 AM. 29. Dyer 313.— dee pl. 21. 8. G. 


S. B. And 19. In Attachment upon Prohibition, it the Jſſue be, whether he 


Thirn faid was excommunicated after the Prohibition tor the Same Matter or Other, 


zory to he that is to ſay, for Tithes; this ſhall not be tried by the Biſhop, but 
2 Per Pais. 3 I), 4. 3. b. ä 48 

hich | 
„ denied, and yet after the Iſſue was taken, and Niſi Prius awarded. Quod nota. And 
therefore it ſeems to be Peremptory clearly. Br. Trialls, pl. 20. cites S. C. 


* Br.Certif- 20, A Divorce ſhall be tried by the Biſhop and not per Pais. . 
Trete, ol ID, 4. 23. b. 19 I), 1 39 E. 3.32. b. 39 All. pl. 8. 3 


16. cites 8. C. —8. P. Br. Trialls, pl. 53. cites 39 E. 3. 31... P. By the beſt Opiui ; 
Trialls. pl. 31. cites 5 H. 5. 1. . : . 3 y the beſt Opinion. ** 


Cro. J 102. 21. If A. covenants with B. that if B. marries with the Dau 
N 5, ter ot A. Rite © legitime ſecundum Leges Eccieſiatngs 3 will oy 
Pynfet, S. C. ure tu B. a Copyhold, and B. brings Covenant, and alleges that 
; See he had married the Oaughter of A. Rite & Legicime, upon which If 
p hich 
Tagen, pl. 18. Me is joined; this thall be tried per Pais, and not by the Poop: 


nm Aa. a OA a® ao ® w#w@ —_—_ -_—_ 


r 


dt. a. a s.9 > 
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Trial. 1 


Tor the Barrage is the Subſtance, and the Legictmation böcg dot Pap» 
come in-Queſtion. MY. 3 Ja. Per Curtam, * 1 . Bond, con- 


pay the Plaintiff at his Age of 21 Years, or Day of Marriage, which ſhould firſt happen. + The Defen-= 
dant pleaded that the Plaintiff is not yet 21; and that he was nt lawfully married. The Plaintiff took 
Iſſue that he was lawfully married, and had a Verdict. It was objectzd in Arreſt of Judgment, thar 
the Lawfulneſs ought not to be tried by a Jury, but by the Biſhop. Bur per Cur, The material Part 
of the Iſſue is, Married or Not, and the Plaintiff might have demurred to the Word (Lawfully) put in 
to the Defendant's Plea; and tho* he did not, but took Iſſue upon it, yet it being in a Per/onal Action 
«here the Riobt of Marriage does not come naturally in Dueſtion ; as in Dower and other Real Actions, the 
Trial is well enough. Ley. 41. Trin 13 Car. 2. B. R. Baſſet v. Morgan. 


* Baſtardy. | 
Fol. 586. 
| ' SM > 
22. General Baſtardy ſhall be tried by the Ordinary. 40 E. 3. 39. " (O) 
b. +49 E. 3. 18. 30 E. 3. 8. b. 38 1 b. 49 All. 7. 25 E. 3. Re i __ 
as of old Times hath been uſed in the Cale of Baſtardy, 18 E. 3. 32 — f Br. 
cap. 2. hays 16. 


S. P. Br. Trialls, 53. Cites 39 E. 3. 31 — Br. Trial, pl. 69. 8. P. cites 11 Aff. 21.—8. P. Arg. 
Hard. 63. cites 45 E. 3. 18. and 50 . 3. 19. | 


23. Special Baſtardy ſhall be tried per Pais. 11 I, 8. 84. 18 P. Br. Trial, 
6. 31. pl. 69. S. P. 


| | | - cires 11 Afl. 

21. ——S. P. Br. Trialls, pl. 34. cites 2 E. 3.—S. P. Br. Trialls, pl. 81. cites 38 Af 24 -—S. P. 
Arg Hard. 63. cites 45 E. 3.18. and 5o E. 3. 19. In Aſſiſe of Mortdanceſtor, if the Tenanc 
pleads ſpecial Baſtardy in the Demandant, he ought to plead ir certainly, as to fay the Demandant was 
begotten between J. 8. and Alice G. and born before any Eſpouſals, and after Eſpouſals took Effect be- 
tu cen them; and he ought to conclude, And ſo gaſtard. Now this Conal u ſion has not avoided the ſpe- 
cial Matter before; for if ſo, then the Iſſue ſhall be Baſtard generally ; and if ſo, this ſhall be tried by 
the Biſhop. And if ſo, the Biſhop will certify him Mulier; for ſuch Baſtard is Mulier in the Spiritual 
Law, but ſuch Matter ſhall be tried by the Aſſiſe (as in ſeveral Books it is adjudged ;) therefore the 
Conclufion has not avoided the ſpecial Matter; but this remains, and the Iſſue is taken thereupon. Arg. 
Pl. C. 14. b. Paſch. 4 E. 6. in Caſe of Reniger v. Fogaſla. 


24 Ik Baſtardy be pleaded in one, becauſe he was born of a 2d Br. Aſice, | 
Wite during the Lite of the iſt Wife, this ſhall be tried per Pais; for 1 3 
the 2d Parriage is void. 38 Aff, 24. adjudged, every Bar. | 
ed in Aſſiſe, ſhall be tried per Pais; Per Tank. Br. Trialls, pl. 8 * 1 


25, If the Iſſue be Baſtard, or Mulier, it ſhail be tried by the Ordi⸗ In Mort- 
nary, 17 E. 3. 59. d. b. adjudged, 30 E. So. 1. b. adjudged. 9 oe wary 4 
E. 3. 14 38 Afl, 14. adjudged. 35 Aff, 7. adjudged by all the erg in 
Juſtices. 41 All. 29, adjudged, 26 All. * admitted, adjudged. the Deman⸗ 
1 E. 3. 13. vey. Contra * 49 E. 3. 17. b. 18. Contra 26 Aff. dent, and he 


64. adjudged in Allie. "+ = A1 


Born in another Dioceſs ; yet this ſhall be tried by Certificate of the Biſhop where the Writ is brought. 
Br. Trialls, pl. 78. cites 35 Aſſ. 7.5. P. And no Miſchief; for the Party may bring his Proofs 
before him in what Place he comes, in England or in France. Br. Certificate de Eveſque, pl. 14. cites 
S. C- Br. Trialls, pl. 16. cites 8. C. | 


26. But if the Iſſue be whether he be Baſtard, or Born within Ef- * Br. Trials, 
E it ſhall be tried by the Country. Contra 39 All. 10. 7 Clans 


0. 4+ 8. ſays, that it 
| | ſhall be tricd 
by Writ to the Biſhop where the Land is, and not where the Eſpouſals are alleged. 


27. So if the Illue be Born within Eſpouſals, and ſo Mulier, or Born 
out of Eſpouſals, and ſo Baſtard, this ſhall be tried by the Country; 
—— lies in Conulance of the Country. Contra 38 Aff. 3. 

ed. 


N 23. 8o 


5 P. Ag 29, Bo H the Tve be Whether born betore Marriage, it ſhall be trieb 
—ͤ— 53. per Palg; for it well lies in Conulance of the Country, 11 H. 4 
18. & go fl. 84+ 35 All. 13, 46 All. 3. 49 All.). 
4 29. In an Action on the Caſe for calling him Baſtard, if the De⸗ 
pl. 213. ( fenpant juſtifies that he is a Baltard, upon which Illue is join d, this 
Anon. S. C. ſhall be tried per Pals, and not by the Ordinary. Hobart's Reports 
242, Anonimots. 

The Spiri- , Che Trial of Baltatdy ſhall be by the Ordinary, as well in 
tual Courts Plex perſonal as in lea real. 19 I, 6. 17. b. 


have nothin 2 

to do with Loyalty of Marriage, but where the Temporal Ceurts command them to certify, and this is only 
in Real tions. Jenk. 289. pl. 26. In ancient Time Baſtardy put in Iſſue was tried per Pais; but at 
this Day it ſhall be tried by the Biſhop as well in Perſonal as in Action Real. Br. Trials, pl. 99. cites 


4E.4 35. | N 


See pl. 30. 31. The Trial of Baſtardy ſhall be by the Ordinarp, as well in 
and the Note qed pertonal as teal, as well in an Aſſiſe as in Actions anceſtrell, tho 
MY Big $ are ouſted in an Aſſile ; for it is not a Delay, but the proper 
© Trial: 38 All. 30. adjudged; for the Blood is to be bound perperual- 
ly by ir. 19 Y. 6. 17. FED 0k 
See pl i. & 32, General Baſtardy ſhall not be tried by the Ordinary, it it be not 
Ra» upon a certain Iſſue join'd directly upon Plea ot the Parties. 39 Af, 14. 
mall tried by All the Juſtices. | 
by Aſſi | ; 
Bun. for the Demandant or Tenant ; as where it is alleg'd in ile Pleadings, in one who is a Htran- 
ger to the Writ. Br. Trial, pl. 79. cites 14 Aſſ. 10. | 


33. In Aſſiſe by an Infant, if a Divorce be pleaded between the Fa- 
ther and Mother of the Plaintiff for Pre- contract, this ſhall not be 
tried by the Biſhop, but by the Aſſiſe. 30 Aff. 45 adjudged. 

34. In a Mortdanceſtor, tif the Tenant ſays that the Plaintiff is a 
Baſtard, and not next Heir, and the Plaintiff is an Infant, this ſhall 
not be tried by the Ordinary, but by the Aſſiſe; becauſe this Excep- 
tion touches the Kight perpetually, and the Infant cannot anſwer to 
any Exception which touches his Kight. 56 Y. 3. Itinere Stafford. 

| Rot. 5. William Kidwarits Caſe, adjudged. 
dee pl, 2. 35. In an Aſſiſe againit an Infant, If Baſtardy be pleaded in the In- 
fant, it ſhall not be tried by the Ordinary, but by the Country, be⸗ 
cauſe the Jnfant is not compellable to take Jue upon it; for then 
he ſhall loſe the Advantage of the Inquiry of the Circumſtances, and 
la no Jſſue thall be join d upon it; 30 All. 45. adjudged. 39 Atl, 14. 
by all the Juſtices. | | 
Br. Trial, 36, Proteſſion ſhall be tried by the Ordinary. . Y. 6. 17, 18. 41 
Mt res E. 3. 10. b. 21 E. 3. 39. 59. b. 21 All. pl. 20. 1 E. 3. 9. b. 
S. P. Br. Certificate de Eveſaue, pl. 13. cites 8. C. That it was tried by Certificate of the Biſhop, 
and Proceſs made to him to certify, and Day given to the Parties in Bank certain. | 
Where the Biſhop certifies, that M. is not a Nun profeſs'd, this is an Eſftoppel to all others to ſay that 


ſhe is a Nun prefeſs'd, for the Inconveniency of double Certificate &c. Br. Certificate de Eveſque, pl, 
32. Cites 19 R. 2. & Fitzh. Eſtoppel 282.—8ee (A) pl. 3.—(P) pl. 36. | 


37. Whether a Man be proteſs'd of the Order of Mendicants, thts 
ſhall be tried by the Ordinary. 1 E. z. 9. b. / 
RA 38. So tt ſhall be of Monks and other Exempts, and if the Ordina: 
y etturns that he is Exempt from his Jurisdiction, then it ſhall bc 
tried oy the 1 * 1 E. 3. 9. b. : 
„ 309. If the Tlie be whether A. S. be the Feme of J. S. or a Nun 
| 39- cit3 profeſs d, tt ſhall be tried per Pais. 38 Aff. 29. adjudged. 
it is ſaid that by the beſt Opinion, and in a manner by all, it ſhall be tried by the Certificate af the 
Ordinary —Br. Certifigate de Eveſque, pl 15. cites S. C. 


40. Tf 


ther legal or illegal is no ways material. 2 Salk. 437. pl. 1. Trin. 1 


„„ %%% ꝓ⁰ðſ . ⁵ ' 


"2p. Jf Bigamy be in queſtion upon aCounter-plea of the Clergy, it Br. Trials, 


tail be tried by the Ordinary. 40 All. 17. 18 E. 3. cap. . . 887 eee 


r. Certificate de Eveſque, pl. 18. cites 8. C. ———S:; P. And if it be found again, the 4 
Certificate of the Ordinary, this is peemptory, and the Defendant ſhall be hang . Kr Peremprory, pl 


» 


$4. cites 11 H. 4. 48. 


41. Ik the be whether a Prior be perpetual or dative and re- 
m 2 Party or not, it (all be tried by the Ordi⸗ 
nary, + Z. * 4. wr ; | 
42. 13 Alſiſe it was agreed, that a Jury may give and nd by their Ver- 
dif chat the Plaintitt or Detendant &c. is a Baſtard ; but if it be pleaded, | 
it Mall be ſent to the Ordinary. Br. Verdict, pl. 26. cites 8 A. 5. 13 
43. In Affiſe it was found by Verdict, that the Father of the Tenant had Er. Baſtardy, 
talen the Order of Deacon, and eſpouſed a Feme, and had Iſſue the Tenant, plas IL 
and diced. The Heir enter d into the Land; and another, as collateral Heir © | 
of the Father, enter d and ouſtea him; and he re-emar'd, and the collateral. 
Heir bronght Aſiſe. And it was adjudg'd by Aſſiſe in the Star=Chamber, 
that the Tenant was not a Baſtard ; and fo tee, that E/ponſals which are 
ſpiricual =p be found by Verdict; quod nota bene. Br. Verdict, pl. 21. 
cites 21 H. J. 39. | 4 
44. In a radon the Tenant wouch'd E. as Daughter and Heir 1 
H. S. Clerk. It was moved, that H. S. was a Prieſt, and therefore E. 
was a Baſtard, and ſo cannot be vouch'd as Heir; and therefore ſaid he 
would plead the Special Matter, and ſo ir ſhall be tried by the Coun- 
try. Dyer and Welch ſaid, that ſo he might if he pleaſed ; but if he 
leads General Baſtardy it ſhall be tried by the Country; for E. is not & 
Party to the Writ, and in ſuch Cale Baſtardy ſhall be tried by the Coun- 
try. 3 Le. 11- pl. 26. 8 Eliz. C. B. Simonds's Caſe. A | 
45. In a Title upon Marriage, it Iſſue be join'd, Marriage ar v Mar- 
riage, this is to be tried by the Certificate of the Biſhop ; bur if there be 
a Gueſtion, upon the Trial of a Title of Land, whether a Perfon, under 
whom either of the Parties claim, was married to another or no, the 
Temporal Court will judge of the Matter without Certificare, Skin. 
455. in Caſe of Philips and Bury, per S. Eyre J. who ſaid it was fo 
done in my Ld. Hale's Time in B. R. in the Caſe of the Lord D 8 


Lady and Mr. Emerton; and ſaid, that it is almoſt every Day's Expe- 


46. In Debt on a Bond the Detendant pleaded Ne ungues acconple in Show. 50. 


loyal Matrimony, The Plaintiff denurr'd, and had judgment; tor it 8 8 _— 
alters the Trial, inſtead of trying per Pais, it puts the Trial on a 5 — 
ficare from the Ordinary; and 2dly, it admits a Marriage, but denies ſhould have 
the Legality of it; whereas a Marriage de racto is ſufficient, and whe- pleaded No 
arrlage In 
W. & M. in B. R. Alleyne & Ux. v. Grey. —— 

Me, | ha ve been 
tried per Pais. —— Comb. 13 1. S. C. but ſays the Action was Treſpaſs for taking his Wife; but Judg- 
ment accordingly ; and that per Holt, a Plca that they were not married, or not Covert in Marriage, 
would be good. 


rience in all the Courts of Weſtminſter- Hall. 
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48 "Trial. 4 


„** 


: 


dee Execu- (Q) In what Caſes the Writ ſhall be awarded to the 
| Biſhop, and in what to the Sheriff. 


Where it 1. 1 F a Man recovers a Debt againſt one who appeats to be a Clerk, 


d yet the Writ ol Execution ſhall be awarded to the Sheriff, 17 
that a Cler- E. 3. 48. b. adjudged. xe 


yman is De- 

endant, or by the Sheriff”s Return uon a Fieri Facias, Qued of Clericus beneficiatns non habens Laicum fec- 
dum, a Levari Facias ſhall iſſue to the Biſhop to levy the Debt, Damages, and Coſts, as the Caſe re- 
quires. But if Non conſtat that he is a Clerk, as aforeſaid, a Capias or Fieri Facias may iſſue. Jenk. 
207. pl. 36. 


Rr. Chattles, 2, Scire Facias iſſued againſt two Execnutors of the Biſhop, to deliver 

pl.4. cites to the Plaintiff certain Goods, which by Cuſtom remain'd to the Biſhop 

n Succeſſor, and not to the Executors of the Predeceſſor. The Sherif/ 
return d Ouod Clerici ſunt beneficiati non habentes Laicum feodum; and Fier. 
Facias iſſued De bonis Eccleſiaſticis againſt them, and the Biſhop ſequeſter 
certain Goods &. Br Ordinary, pl. 9. cites 21 E. 3. 48. 

3. The Juſtices ſhall not ſend to the Biſhop to certify, it it be not 
upon certain Iſſue join d upon Plea of Parties; quod nota, Br, Verdict, pl. 
47- cites 39 Aff. 14. g 

4. In Dower in a Seigniory Royal in Wales, and they are at IYise upos 
a Ne unques accouple in lawtul Matrumony, they cannot write to the 
Biſhop ; but there e King ſhall write to the Marſhal to bring the Record 
here, and then the King ſhall write to the Biſhop. Br. Cink-Ports, pl, 8. 
Cites 19 H. 6. 12. per Newton. 

5. It was not denied but that where an Abbot &c. has a peculiar or 
exempt Furiſcliction, or Lord of a Franchiſe has Returna Brevium, or the 
like, the Court will not take Conuſance thereof; but thall Write 0 the 
Sheriff or Biſhop, and not to the other, quod nora ; tor the other is not 
his Officer immediate to the Court. Br. Office & Off. pl. z. cites 35 UH. 
6. 42. 


1— — 


2 — 


(Q. 2) Writ awarded 0 the Biſhop of what Dioceſs. 


Br. Aſſiſe, 1.J N Aſſiſe the Tenant made Bar as Heir, and the Plaintiff replied that 
* $2. 507 he was a Baſtard ; and the other rejoin'd, that his Father and Mother 
Baſtardy, pl. Were 2 at L. | viz. at London in the Ward of Algate} within which 
16. cites 38 Eſpouſals be was born, and ſo mulier. The Plaintiff ſur- rejoin d, that he was 
E. 3.26. born at L.[ viz. Lamberh] in the County of Surry, (where the Land is, aud the 
8. C. Aſiſe is brought ) out of any Eſpouſals, and fo Baſtard, Priſt; and by Award 
it was tried by Certificate of the Biſhop of Wincheſter, where the Land lay, and 
not by the Bithop of London, where the Birth is alleged. And there, * 1 
if Baſtardy be alleged in him who is Party to the Writ, or in another, it 
ſhall be tried by the Aſſiſe. Quod Finch conceſſit, that it has been al- 
ways ſo uſed; but ſaid, that it is better to try it by the Biſhop in ſuch 
* 2 And after it was adjudg'd as above. Br. Trials, pl. 83. cites 38 

All. 30. 
2, In Appeal by a Feme of the Death of her Husban, if the Defendan; 
pleads Ne unques accrupe in law ful Matrimony, this thall be tried where 


. 
TiC 


„ —— as 2 "4 


the Eſpouſals were alleg'd by the Certificate of the Biſhop of this Place 
where the Etpouſals were alleg d; quod nora, Br, Trialls, pl. 14. cites 
11 H. 4. 14. | | 


— 1 


6 


(R) By cabom the Trial ſhall be made extraordinary. 


. The Crial ſhall not be made by him who is ſuppoſed by the Sce Judge 
Dean to be the Wrong-doer. 4 . 4 rr 

2. As in Quare Impedit againſt the Ordinary, he alleges a Retuſal of See pl. 7. 

the Clerk, becauſe he was not ſufficiently letter'd, ana ſo Iſſue S ©—$ce 

Able or Not able, ſhall be tried by the Metropolitan, and not by him- (U) pl. 18. 


17.— 
ſelf. 40 E. 3. 25. b. Br. Trial, 

I. 52. cites 
$9E. 3.1. 8. P. if the Clerk be alive ; but if dead, then by a Jury of the County, MES. : ta; omar 


nation was, and not where the Writ is brought. 


z. 2 In Quare impevit againſt the Ordinary, ik he claims no- See tir. Pre- 
thing but as Ordinary, &c. the Writ to the Biſhop ſhall be awarded rn 
to the lame Ordinat y; for here is not any Diſturbance in him. 8 Þ. $22; 5. 
4. 22. b, Contra my Reports. 14 Ja. * Notes there. 
5. Bur if the Action be brought againſt the Ordinary and others, sec tit Pre- 
and the Ordinary claims nothing but as Otdinary, upon which Writ {ocarion, 
to the Biſhop is awarded againſt him, and after, upon rhe Plea of the (C. {Low 
others it 18 yr wag x of the Plenarty, and it is found that the Biſhop a — 
a 


had collated after his Plea pleaded, and the Award; and becauſe 1 


appears that he has made a Diſturbance, the y9rit ſhall be awarded 


to the Metropolitan. 8 Y. 4. 22. b. 23. 


. 


3 T 
5: In Quare Impedit againſt the Biſhop and Metropolitan, 
Plaintiff has Judgment againſt them, upon their Diea that 
claim nothing but as Ordinartes, &c, and after Recovery is againſt (C.) pl. 13. 
the Diſturber, the Wric may be awarded ar EleRtion to 1 
* Quia Epilcopus ' pars & naminatur in Brev 
as admitted the Clerk of the Diſturber. My Reports, 14 Ja, Crang: 
and Denny Adjudged. Je 
6. Tf a Man demands Land in a real Action againſt the Biſhop of 
the Dioceſs, who pleads that the Demandant is a Baſtard, This 
not be tried by the Biſhop, but by the Petropolitan, 19. 3 E. 1. B. 
Rot, 10. adjudged. | | 


and See tit. Pre- 
ſentation, 


By Guardian of the Spicitualties. 


7. When able 6 nor he be tried by the Merropolita becauſe B: Trial, 
the Ordinary is Defendant uare im f the Metropolitan pl. 5. ce 
be dead and fo the See void, it ſhall be tri 12 Sula o the c 
Spiritualties of the Metropolitan. 40 3.2. b. + ,a& i 


: * 

, 0 o ot * 

oO 1.8) In 
we | 

347 1 lb. a 


abs = +4 


— 
* 2 
- — 
20 . 


Fol. 588. | / 
8 Collateral Reſpef. * In Reſpect of the Action 
rig. is | 

(En Retpect pleaded, 

del Action | 

pled.) which . . - 1 © 4 — * > n * 1 LIT 
1s unintelli- x, T F Profeſſion be pleaded in Abatement of the Writ, it ſhall not be 
e dy tried by the Ordinary, but per Pais. + 38 All. 29. | 
the Senſe of the Pleas, to mean, (In Reſpect of the Manner of Pleading, whether to the I/rit, or to the 
Aiop.) | 

1 See (P) pl. 39. S. C. f F . : : : 
So of Divorce and Reſignation ; but if pleaded in Bar it ſeems it ſhall be tried by the Biſhop. Br. Trial, 
pl. 102. cites 7 E 4. 16. | 


See(P)pl.16. 2. Tf it be pleaded in Action by Baron and Feme, that the Feme is 

| not the Feme of the Plaintiff, but of I. S. This ſhall be tried per Mais 
(admitting that it ought to be tried by the Ordinary, if it had been 
in Bar, as it ought not,) becauſe it is in Abatement. 49 All. 7. 

In Treſpaſs, 3, Tf Baſtardy be pleaded in Abatement of a Writ, and the other 

1 was fays Thar he is Muller, it ſhall be tried per Pais; becauſe it is not 

— by Certificate of the Biſhop. Br. Trial, pl. 124. cites 3 E. 4. 11. & 4 E 4.35. 


. * _—_— 
” DAY FY iii * 
* 


(T) In what Caſes by the Law Spiritual, and in what 


per Pais; for Collateral Reſpect. Where the Iſue is 
upon the Time. 


See 92 pl. 1. JF the Iſſue be whether A. S. was « Nun profeſſed before ſhe 
8 made a Feoffment to J. S. or after. This ſhall be tried by the 
leaſe pleaded Country; for here the Profeſſion is not in Queſtion, but is con- 
to have been feſſed; and the Queſtion is only for the Time, which ts moſt proper 
* I for the Country to try, 38 All. 29. adzudged. 9 Þ. 1. 2. Co. 4 
nceſtor of Hinde, f. b | | . 
the Plaintiff, 5% L ˙ | | be. 5.4 ' 19 — 
who was alleged to have been 2 Monk profeſſed at the Time of the making. Br. Trial, pl. 91. cites 
44 Aft. 10. — Br. Trial, pl. 94. cites 9 H. 7. 2. 


2. It the Jfſue be whether in Time of Vacation of an inferior Ordi- 
wit 2 A I Ae en o Does and Chapeer of the See ſhall be of Com- 
mon Right Guardian of the Spiritualties. This ſhall be tried b 
Biſhop, and nor per Pais. 17 E. 3. 23. b. 5 K | : the 
Sce (V) pla, 3. If the Jfſue be wherher a Bithop be Conſecrated or Not, This 
hall be tried by the Law Spiritual, any nor yer Pats. 2r E. 3. 40. 
4- If the Jfine be upon the time of che Voidance of a Church in 
— Impedit. This ſhall not be tried by the Ordinary, but per 
Balis. 18 E. 3. 58. 21 E. 3. 7. Contra 18 E. 3. 21. b. 
5. It the Jflue be upon the time of che Conſecration of a Biſhop, it 
ſhall be tried by the Law 8. and not per Pais. 21 E. 3. 
Fitzh. Eſtoppel, 161. admitted. ; 
> Te 189, 6 In an Action againſt an Barrie, he pleaded that he refuſed the Ex- 
pl .231. S. C. ecutorſpip, upon which the Parties were at Itfue. It was moved that the 
in the ſame Iſſue join'd upon the Refuſal ought to be tried by the Country, and not 
Words. by the Certificate of the Biſhop; and ot ſuch Opinion were Windham 
and Walmſley J. But per Periam J. where the Iſſue is whether the Ex- 
| ecutor 


(8) in what Caſes it ſhall be tried per Pais ; for 


yp 0 


1 


— . 
* 


Trial. 61 


Trial ſhall be by Jury 5 con where the Iſſue is upon Retuſal gene- 


* 


uſal is before the Ordinary as a Judge, as alſo 


Inſtitution he was a Prieft FA — — 8 3 — ant Kill 5 


re the Loot only. a Circum ſtance of a 17 Act, the whole Matter ought to be 
tried by the Biſhop ; Bat if t ofſeſſion &. and the Time only is queſtioned 3 
this ſhall be tried per Pais. And Scroggs Ch. J. ſaid, that this Thing is triable only per Pals, where 
it is a collateral Mattey——3 Keb. 827, pl. 55; Mich. 29 Car. 2. S. C. that it was ſaid That Prieſt or 


_ _ __—_—— —— 
* A. Moo. * pe 


(U) By whom the Trial may be made Extraordinarily. 
By Preſcription. [Or otheraviſe. | 

1. HE Arehdeacon of Cheſter had uſen to try all Things within 
the County of Cheſter, as Ordinary immediate of che Pope. 8 


Y. 6. 9. b. 
= As he ſhall try Baſtardy, 8 19 6.3. b, n 
3. So a Writ to the Biſhop ſhall be directed to him. 8 Þ. 6. 3 . 
4 So he ſhall certify Excommunication. Contra 8 H. 6. 3. b. Br. Certif- 


EFyeſque, pl. 26. cites S. C. that it is not good, (but mentions nothing af Uſage.) 


$. The Atchdeacon of Richmond is the immediate Officer to try The Arch- | 
Things ec. - 8 h. 6. 3. b. x7 E. 3. 23. b. Ne 


in the Time of Vacation, may certify. Br. Certificate de Eveſque, pl. 30. cites 7 E. 4. 14.———=Co, . 
tt. 134. a. | | 


6. He that exerciſes the Spiritual Office, tho another de Jure ought 
5 do ir, yet the King ſhall direct his Writs to him who exerciſes the 


ffice. - 1 E. z. 23. b. ; / 17 [9 # 
7. Tf of kt hy ur Ordinary the Archbiſhop had uſed to be Guardian 


of the Spiritualries, and now by Compoſition between the Archbiſhop. Fol. 589. 
and * Dean and Chapter, one of the Chapter exerciſes it; the Mrits Sa, 

ub A to him, and he ought to execute them. 17 E. 3. 23. 

r. | ae 

8. In Time of Vacation, the Writ to try Baſtardy ſhall be directed Precogarive | 
to the Guardian of the Spiritualties, 41 Aff. 29. adjudged. ;- 1-802?! 3 
Br. Trialls, pl. 122. cites S. C. Br. Certificate de Eveſque, pl. 19; cites S! C. opt Able or Not 
«ble, in a Quare Impedir. See Prerogative (T. e) pl. 7. NANA AG * 


9. Tf a Man recovers in a Quare Impedit a Prebend in Vork, the Pn 
Archbiſhoprick of York being _ at the Time; the W rit to the Biſhop | 


ſpall be directed to the Dean and Chapter of Bork. +32 E. 1. 84 ad. 


judged. 10. Tf 


O 


— „ F 1 " Br Bate « ——_— -—- — ” -G—_— — — — 


2 . N —_p "int 1 — — 


** 4 2 


4 


10 It 4 Aer — * his Vicar and over — Sea, trig 
his Ablence the Y2rits {halt not be directed to the Fer bit to 
ET who is the Officer of Record; 1 E. 3. 11. b: 

So] if a Wiit be directed to the Biſhop of N. — che * in 

2 ths Adee of the Bithop, will not receive the Writ, becauſe it 18 bot 


directed to him, yet the Sicut alias ſhall be directed to e B 
cauleye is the Dfficer of the Court. 1E. 3. 11. b. 10 e 


in uch Caſe 12. If Protetlion be to be tried by the Biſhop, Who is out of the 


Proceſs fhall Realm as is fuggeſted ro the Court, yet the Court ſhall award 
oe 06 by: Mrit to the Bi 0p, and not to his Vicat General, becauſe the Court 
* is not apprized thereof, 41 E. 3. 10. b. 

r pl. . cites 41 E. 3. 10 
pl. 2. cites 8. 


Br. Nonability, pl. 4. cites aer Certificate de Eveſque, 


Br. Certifi- . But if the King crit the Court by Writ, either before the 
Keefiue; pl wett awarded, or before the Return, then the 3drit ſhall be award: 
2 de & kd to the Biſhop, or to his Vicar General 41 E. 3. 10. b. 
and S. P. 14. Alſo, it the Ken n alter the Award ot the Writ, and bes 
fote the Return thereot, pet the Writ hal be awarded immediately 
to the Biſhop oz Vicar General, in the Oiszuncktwe. 41 E. 3. 10. b. 
adjudged. 
15. Dee 8 H. 6. 9. where a Preſentment was to the Biſhop, and his 
— General made a Commiſſion to another to inquire who was 
at ron. 
3 Le. 45. pl. 16. In a Quare Impedit againſt the Arehbiſhoprick of Vork, for a 


66. Mich. Chütch within the Dloceſs of Bork, who pleads that he refufed th 
Elin Clerk of the Plaintiff for hog * La emcurr'd to him i. 


Anon. but 


S.C. And If the Iſſue be upon the Ability or Inability ; ; this ſhall be tried bythe 
Dyer Ch. J. Archbi of Canterbury, 1 —— the t of that was 1s a 
conceive" ney. bitatur. D. 16 El. 327. - p | 


mould be by After tried by the Archbiſhop of Canter Canterbury, 

he Arch- 

biſho — Vork, and not of Canterbury ; ; bur Manwood and Mounſon J. conceived it 10 be by the 
Archbiſhop of Canterbury. 


17. [So] in a Quare Impedit againſt the Archbiſhop of Bork and 
others, if the Archbiſhop be found a Diſturber, and Jud — 7 — for the 
Au e the Mrit ſhall be awarded to the 1 85 

Epiſcopus Eborum eft Bars & Con 80 55 a 
op not be awarded to the Dean and \ Is. 16 
El. 328. . Ber Curiam. Adjudged. 


Pay 8 * 


00 When it is to be tried by the Law Spiritial, By 
whom it ſhall be commanded to be . 


— . One but the Courts or Record 6f the Ritix; as the ane of 
the Lord: Common Bench, King's Bench, Juſtices ot Gaol Delivery, und 
ſhip's like, may write to the Biſho 5 cer uy Baſtardp, Bulerty, 


Marche in 105 aity of Watrimony, and ſuch like Eccleſiaſttcal Bitter, for it. 


not write to 4 a Rule in Law, that none beſide the King, may write to the Bi- 
the Bihop; MOP to certify; and therefore no interior Court as London, Norwich, 


and there- Vork, Or any other inferior Corporation, can write to the Biſhop. 
* Fol. 5 


Bur in ſuch Caſes rhe Plea ought ro be removed into Bank, and this Cours 
* ought to write * ro the Biſhop, and alter remand the Record again; and 


this 


At A. at a. + 


8 


* * . 


" 
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this was in Reſpect of the Þonour and Reverence given to the Bl. fore » Quare 
hop. Co. Lite 134 AAS 


Wales lay in the next County adjoining. Co, Lirt. 134. b. and fays, That this ith Antiquity, 
which is, that Nullus Alias Prater Regem poteſt Ladegut Igel agrees w1 q iquity, 


2. The Biſhop of Durham has Temporal Juriſdiftion, and writes to his 
22 to certity Baftaray, Bigamy Ks. | fo Orduiary, pl. 1 1. cites 15 
7. 9 4 , ; 4 ) N | '& + 2 * 

a n 20014 e n 
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— * + N 1 | : 1 : *$ ; p © » 
(Y) By whom it ſhall be made. | 
4 | ; | | | 71 | 13 41 
r. 22 E. 1. Rot. Clau FErtificate by the Biſhop of Ely; und there see Excom- 
ſarum M. 9. Memb. 5 Felon l to'the Bithop munication | 

Eleft, who made Purgation before his Officer; and the Biſhop 
fied, after that he is made Bi | "13 KIT | 

2. Ik the Iſſue be, whether a Biſhop be conſecrated, or Not; this He ſhall 
ſhall be tried by the Metropolitan. 21 E. 3. 40. n * 
tion, and the Vear and Day thereof. And from ſuch Day he ſhall have his e delivered 
him. Br. Certificate de Eveſque, pl. 7. cites 8. C.— Br. Ordinary, pl. 8. cites S. C | 


$444 4 a4+* 
_ 
—_ "= 


certi- (3 & N 


3. A Certificate of an Excommunication may be made by the Dele- 
gates per Commiſſionem Regiam under their Common Seal, upon an . | 
Appeal a Sententia Definittva prolata in Curia Pt=rogattba Can- * 
tuarienſis. D. 22. 23 El. 371: 4 P. 10 Ja, B. Per Cuxriam. 
+ In Annuity, the Detendant pleaded Excommunication in the Plain- Br. Certifi- 
tiff, 


o 


and ſhewed Lerters of rhe Commiſſary in Proof thereof. Et non allo» cate. ds | 
catur ; for Baſtardy and Excommunication ought to be certified by the Bi- 4 * 


ſhop himſelf ; tor he is Officer immediate, w whom the Court ſhall write E. 


c 

14. S. P. 
to make Abſolution, and to no other Br, Certificate de Eveſque, pl. becauſe the 
1. cites 20 H. 6. 1. _ 


the Commiſſary to aſſoĩl the Party. F. N. B. 62. (N) Marg. cites 8 H. 6. 3. that the Archdeacon 
certified, and it was ſaid that he-was Ordinary immediate; and yet it was doubted whether good or no, 
becauſe the King cannot have Benefit to ſeiſe Temporalties, by Reaſon he has notic - Eiſhop hath. 
Excommunication certified by the Official, or Commiſlary of the Biſhop, is inſufficient ; and it 
muſt be by the Biſhop himſelf, who is the immediate Officer to the Court ; and none ſhall certify ir 
but he to- whom the can write to afſoil him, as Biſhop, Guardian of the Spiritualties. 8 Rep. 68. 
a, Mich. 6 Jac. in the Exchequer. Trollop's Caſe. Bur ancient every Official or Commiſlary 
might teſtify Excommunication in the King's Court, but for the Miſchtef that enſued, it was ordained 
by Parliament, that none ſhould certify it but the Biſhop only. Cv. Litt. 134 4. | 


F. The Statute of 1 Elix. 1. Ordains that every Biſhop in his Divceſs D. 234. a. 
ſoall tender the Qath of Supremacy to one of the Clergy within his Dio- 5 5. 1 
ceſs ; and the Biſhop ſhall certify to the King's Bench the Refuſal of any of 8 C 7 7. 
them; and ſuch Kefuſer ſhall be there indicted upon ſuch Certificate. A an Exception 
Refuſal was certified into the King's Bench by the Hands of Biſbop's was taken to 
Chancellor ;, and allowed. Jenk. 228. pl. 93. Dr. Bonner's Caſe. a Certifi- 


c { cate, becauſe 
it was not alleged to be Per Mandatum Epiſcopi, yet Non allocatur. 
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le (Z) By whom it ſhall be for Collateral Cauſe. 


1. FF the Temporalties of a Biſhop are ſeiſed into the Hands of the 
King tor his Contempt, yet tf afterwards Baſtardy be to be tried; 
ft thall be tried by him, tho 85 Temporalties cannot be now ſeiſed, 
if he does not do his Office, [they] being ſeiled before. 8 Þ. 6. 3. b. 
See (U) pl. 2. If Baſtardy be tu be tried in Time ot Vacation of the Biſhoprick, 
8. S. C. it ow be tried by Guardian of the Sptritualties. 41 Af. 29. fd: 
1 N Writ to the Biſho n a Judgment in a Quare Impedir 
iy — Ws 4 6 5 Ordinary and way tg He. the robe oo of Can- 
36. Henſlow terbury, and atter before Execution ot it a Writ of Error is brought, 
and wy and upon this the Judgment 2ffirmed ; Upona Surmiſe that Execution 
Hour g is not yet made, a Writ ſhall be awarded to the Guardian of the Spi. 
rum and Titualries of the Archbilhoprick ſede vacante per Attincturam Of the 
Keble. Archbiſhop. - O. 5 E. 6. 77. 37. Adjudged. | 
A Biſhop 4. It a Writ to the Biſhop be awarded to the Dean and Chapter of a 
elect, before Biſhoprick, Guardian of the Spirirualties, Sede Dacante Epiſcopatus, 
— Ka 7 and belore Execution a Biſhop is created, it was Doubted whether the 
<«nify. E Authority to execute the 19rit be ceaſed in the Oean and Chapter; 
N. B. 62 ond it ſeem d, that upon Suggeſtion ta the Taurt of this Matter, 
ho rg Eo quod nihit altud Actum fut in brevi Przdicto, another Writ ma 


2 ob be awarded to the Biſhop. D. 18. El. 350. 19. | 


14 a Biſhop confirm d; for before Confirmation he has nothing. But the Ch. J. held contra, 


becauſe it is a miniſterial Act; and by the Election the Power of Guardian of the Spixitualties ceaſes, 


| and it is neceſſary that ſorne body make the Certificate. But Quære. See Lat. 247. in the Caſe of 


Evans v. Aſcough. 


m—__—_— * — 


(A. a) By the Law Spiritual. Certificate. At avhat Time 
it ihall be made. U ol 


Br. Certii- 1. TIF a Writ iſſues to a Biſhop to certify whether J. de u Baſtard 
cate. ds | upon an Iſſue in an Aſſiſe, and after the Aſſiſe is diſcontinued 
* 11 by not coming ot the Juſtices, and after. a Re- attachment ig ſued, the 
C Biſhop may make his Certificate now to the Juſtices upon the ſaid 
. —_ without a new worit directed to him. 43 Af, 11. 43. Ad⸗ 
k . Fu * . 
IEP 860 2. In Aſſiſe, it was writ to the Biſhop to certify Baſtardy; and Day 
hh be was given to the Parties to the next Wie, and the Parol was not put wit b. 
out Day, notwithitanding the freſh Suit. Br. Certificate de Eveſque, pl. 
6. cites 38 E. 3. 31. but cites 40 E. 3. 26. Contra; for there the Parol 
was put without Day; for the Biſhop ſhall not be appointed any Day certain 


to certiſy. 

<a Gba Iſſue of General Baſtardy in Ae, the Court made Writ to the 
Biſhop to certify, returnable at the next Seffons. Brooke ſays, And ſo ſee 
that in Aſſiſe they give Day certain to the Biſhop to certify. Contra it 
is in other Caſes. Br. Certificate de Eveſque, pl. 28. cites 43 Aff. 11. and 


43 E. 3. 26. 
(B. a) 


11 A 


A 


2, 
s, 
of 


e 


(B a) By the Law Spiritual. Certificate of Biſhop. P 
How it ſhall be ade. #40 108 I ho 
1 21 | Dan den <4 * 7171 SS 1. 8 
IN rit of Dower, upon an June eng um- D 305. b. 
ful Batrimony, if a norit ſues to the Biſhop to 'certify- xc. 1 5 Mich. 

and he cercities that the Baron being of rt Years 10 Months utid 20 xj;, 8 + 
Days of Age, and the Feme being 16 Bears of Age, inter-married in it oughr 
facie Eccieſiz, the one with the other, and ſo chey were:arcouplted?in' to le preciſe, = 

lawful Batrimony ; this is not a good Certificate, becauſe it daes , 
not give a tull Anſwer to che Wric whether they were accoupled: in 57 1/4+- 
lawful Matrimony, D. 14 El. 313. 92. N 4 | 4 _ als we Regs 
not adjudge of the Special Matter, but it appertains to their Law to determine it, S. C cited per Car, 


Cro. F. 789. in Caſe of Baker v Rogers —— Bur if he certifies preciſely or politively in the Be- 
ginning, and ſuper-adds bis Reaſon, it ſeems ſuch Certificate is good.) * 


2. But i upon ſuch Writ the Biſhop certifies, chat he has made di- PD. 368 d. 
ligent Inquiſition of the Matter, by which he has found, by lawful 1 Paſch. 
Prooi, that the Feme at ſuch a Place in certain was accoupled fit lawfitl Run 
Matti mon to the faty Baron mention d in the norit; this is a good mace by the 
Certificate, tho tt was objected that he ought to have certified his focecding. | 
proper Dpinton, and not the Jnquifitton on 5. he has certified eee 
as much as the Writ required in Effect, O. 22. El. 368. 48. 49. , . 
Adjudged. | wr Be Bro le” Caſe is ia 


er, 
if the Spiritual Court will certify the Special Matter upon a Certificate of Matrimony or Ear e 
it is not good; but they ought to certify preciſely the one way or the other ; for the Temporal Court can- 
— of that Special Matter, but it belongs to their Law to determine it. Ge. TK +9 9. Mich. 42 
& 43 Eliz. C. B. in Caſe of Baker v. Rogers. | * 1 
In Dower an Iſſue was join'd upon Ne unques accouple in loyal Matrimony, and a Writ awarded to the 
Biſboy. He return d the Evidence before him to prove the Marriage, which appear d ſufficient ; but did not 1 
tively return that the Parties were lawfully married. On Motion for Judgment upon this Return, the 
Court refuſed it; and ſaid it might be moved again, upon giving Notice of the Motion, that the other 
Side might have an Opportunity of diſputing the Sufficiency of the Return Note, the Return was af- 
ter wards amended, and the Fact certified inſtead of the Evidence, and the Plaintiff had Judgment. 
barnes's Notes in C B. 1, 2. Mich, 7 G. 2. Eaſterby v. Eaſterby. | Is 


L341 2 111 


9 


3. [So] In Writ of Dower, if the Jfſue be whether ſhe was ac- This Certiß- 
coupled in lawful Batrimony, and the Biſhop certifies char the was 2 fade, 
accoupled in vero Matrimonio ſed Clandeſtino, this is a good Certifi- «, — 
cate; for if ſhe was accoupled in vero Matrimonio, this was in am paricipa- 
ful Matrimony. Pill. 9 Car. B. Regis, between /ickbam and Cosford, tune mutus 
ayzjudg'd in Yrit-of Error, it being allign d tor Error. Intratur e 
Mich. 8 Car. Rot. 66. mortem of | 

| | the ; 
which proves that they continued as Husband and Wife during his Life, and it is not now to be queſ-- 
tion'd. And tho' it was alleg'd for Error, that there was neither Day nor Place of the Marriage men- 


rion'd in the Biſhop's Certificate, yet it was held good becauſe it ie not iſſuable, the Certificate being 
concluſive. Cro. Coo. pl. 16. S. C. by Name of Wickham v. Enfield. © mY | 


| a Writ iſſues to the Biſhop, whether latntiff was Baſtard 
er Halten and 2 159 6 . WD his Fade ORG his Morher 
in lawful Matrimony, after whoſe Eſpouſals the Plaintiff was born, and 
the Eſpouſals continued all their Lives; this ts good Certificate, tho” 
he has nor certified fally Mulier, and there map be a' Otyorce after 
; — 2 (But it ſeems it ſhall not be intended.) 43 A; 11. 


#4 % 
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5. So in Affiſe, if the Tenant ſays that A. the Father of the Plaintiff, 
took B. to Wife, and had Iſſue the Plaintiff, and after they were di- 
vorced, and ſo the Plaintiff a Baſtard; to which the Plaintiff ſays 
that he is a Mulier. Upon which a Writ is directed to the Btſhop, 
who certifies chat the Plaintiff was born in lawtul Matrimony, with: 
out certifying that he is fully Mulier; and tho the Tenant has ac: 

| knowlevged in his lea. that there was a Patrimony, and that the 

Alamtift was born therein, pet becaule if there was a Divorce; then 

t never was a lawful Marriage, the Certificate aforeſaid ig good, 

which certifies that he was born in lawkul Patrimonp. 43 Aff; 43. 

Adjudged. | . | 

6. Upon the Iſſue of Baſtard or not, if the Ordinary certifies that 

the Plaintiff was Mulier, prout per Inquiſitionem invenit, this is good, 
without certifying generally Legitimus. 3 H. 6. Baſtardy 2. 

\ 7. Ik a Biſhop certifies a Plenarty, ſcilicet, that the Clerk was ad- 

| mitted and inſtituted, and docs not lay inducted, pet this is good; 

for the Church is full againſt a common ]erſon by the Jnſtitution, 

Br. Certi- D. 4. El. 217. 62. Adjudg d. | f 

ficate de 8. In Aſliſe they were at Iſſue upon Baſtardy and Mulierty, and the 

Eveſque, pl. Biſhop upon Writ to him directed, certified that the Defendant was a Baſ- 

8 0. tard; and the Indorſement was, that A. Mother of the Defendant, abſented 

Jenk. 44 pl. herſelf from her Husband by J Tears, in which time the Defendaut aforeſaid 

84. cites 39 was begotten by N. K. a Clerk, and fo omnino a Baſtard. And becauſe he 

5 th 3 was a Baſtard in the Certificate, they had no Regard to the Indorſe- 

8 x oc ment, and the Plaintiff recover'd. Br. Baſtardy, pl. 35. cites 38 


it was re- 14. 

ſolved on % EXD. | 

this Certificate, that the Iſſue is a Baſtard ; for this is the Effect of the Certificate, and the Addition of 
the Cauſe was ſurerfluous ; by all the Juſtices of both Benches. D. 313. b. pl. 92. in Gray's 
Cale, cites 38 Aſſ. and that the Court gave no Regard to the Iadorſement; for the Writ commanded 
the Biſhop to certify per Literas ſuas Patentes & Clauſas, and conſequently what was return'd upon the 
Back of the Wric was Surpluſage or Nugation, and not effect ual. 


D. 7. 9. The — of York, in Anno 5 & 6 E. 6. certified in the late 
72 Court of Firſt Fruits and Tenths by theſe Words, Adbibuimus omnimo- 
13 N dam diligentiam per Sul collectoras neſtros, per totam Dioceſim Eborum, & 
that of Voi- Comperimus 8 C. Vicarium de Gargrave, recuſantgm ſolvere ſub/zdia vicariæ 
dance, by ſum qui nullo modo meru pœnarum hujuſmodi produei potuiſſet ad ſolu- 
Refuſal to tjonem ſubſidii prædict' ſed perſeverans in Obitinatiori ſua Malicia &c. 


Tenth, the Quere it by this Certificate the Vicarage be void or not. D. 116. pl, 


It is as void to all Intents, ipſo Facto, as if by Death of the Incumbent, See 26 H. 8. cap. 3. 
F | | 


= th (C. a) By the Spiritual Law. Certificate. What {ſhall 
ww. #4) | 


be a good Certificate. 


Br. Certifi- 1. IF it be ſent to the Ordinary to try whether one of the {-artics 
-_ d'E- was accoupled in lawful Matrimony c. it is no good Cerxtiti⸗ 
velque, Fl. cate for the Drdinarp chat he can do nothing, by reaſon of an Inhibi- 


TL tion come td him our of the Arches ; for he ought not to ceaſe the 
Curiam, and Commandment of the King for any Inhibition. 39 E. 3. 20. 
therefore a Adjudged. . 4 * a 


Sicul alias : a 
iſlued.— Br, Ordinary, pl. 14. cites 8 C. gr. Return de Brief, pl. 112. cites S. C. 


(D. a) 


n 25 


68 
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(b. a) What ſhall be good Certificate for Collateral 


1 aWtit tnues to the Biſhop to certiky tr J. O. be a Baſtard, B. Ceniki 
if he makes a Certificate, yet if be does nor ſend back the Writ oi a 
which comes to him to warrant the Certificate, it is not good. 41 1% ches 
A + 29. Adzuaged, * N A * 
N r. Retorn 
de Briefs, pl. 81. cites 8. C Where the M oman, finding the Biſhop intended to certify againſt her, get 
away the „ rit by Stratagem, and then the Defendant, whom ſhe ſued, took owt. another Writ, (which be 


might do upon Motion or Notice to the Plaintiff) be pon gbat bad a Certificate, 2 Jo. 38. Paſch. 26 
Gar. 2. C. B. Smith v. Smith. | | 1 | 


2. Tf a Writ iſſues to the Guardian of the Spiritualties to try Baſ- — Certi- 
tardy, this is to be certified in the Name of the Guardian of the Spiri- Eveſy — " 


tualties. 41 All. 29. Adjudged. | 19. cites 
| S. C.——Br. Retorn de Briefs, pl. $1. Cites S. C. 


3. Ik a Writ iſſues to the Archbiſhop, Guardian of the Spiritualties, 
Sede vacante ot the Biſhoprick of Coventry and Litchfield, to certify 
whether A. was ever accoupled in lawful Matrimonp, and he returns 
that Doctor Babington his Commiſſary of Coventry and Litchfield, had 
inquird &. this is not a good rn, becauſe Delegata Poteſtas 
non poteſt delegari ; hut the tt ought to be in the Name of the 
Archbiſhop himſelt. Tr. 7 Ja. B. Fulants Caſe, per Curiam. 


8 
— 
— 


(E a) For whom the Certificate ſhall be ſaid: to be 


made. 


1 
ſies chat he is a Baſtard, and ſhews the manner How; by which it ap- Hay pry 
ars, upon the Certificate, that he was born in Eſpouſals, and fo a Mu- ſes that the 
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* The VEA 


Iſſue has di- 
verſe Appli- 
cations in 
our Law, 
bat in this 
Cale it is ta- 
ken for that 


Point of Mat- per 
ter depending 1 


in Suit 
«:bereon the 


Parties join, and put their Cauſe to the Trial of the Jury, 


2) * Tſues Good. Upon what being taten. 
Notes and Rules concerning them. 


And 


1. IN Conant the Iſſue was taken upon all the Covenants ſeparately, jt 
they were perform'd or not. Contra in Debt upon an Obligation tor 


Point referr'd to 12 Men in the Effect of Pleading or Proceſs. Heath's Max. 7 5. 
It is a ſingle certain and material Point iſſuing out of the Allegations and Pleas of the Plaintiff and De- 
fendavt, conſiſting regularly wpon an Affirmative and Negative, to be tried by 12 Men. Co. Li. t. 126. a. 


«Orig is 
(non pz”) 


a1E.3. 11. b. 


performance of Covenants, the Iſſue ſhall be upon one Point only for 
the entire Penalty. Br. Covenant, pl. 33. cites 26 E. 3. 


and is an Effect of a Cauſe preceding, as the 


2. Iſſue may well be taken upon Preſcription in Aſſiſe. Br. Common. 
pl. 43. cites 30 Afl. 42. | | | WE” TH | 
3. Iſſue was awarded good, whether the Defendant ought to Chant at 

D. or elſewhere for the Soul 4. IV. NM. and he ſaid that he had chanted ſt- 


cundum formam Chartæ; and 


lue awarded good, without ſaying Where 


he chauted ; for the Peed is at D. or elſwhere. Br. Liues joins, pl. 64 


1 Afl. 3. 


Cites of 

4. Fine was tender'd in Scire Facias to execute a Fine levied to F. and 
V. his Son, where he had two Sons of the Name of N. it the Intent of t 
Fine was that W. the eldeſt or W. the youngeſt ſhould have ir, but * ir 
does not appear if the Iflue was received; for per Finch, Intent does 
not lie in Averment. Br. Iſſue Joins, pl. 47. cites 47 E. 3. 16. 


5. In 


Hie of 100 Acres of Land, it the Tenant ſays that the Land put 


in View is but 40 Acres, and pleads in Bar, the Plaintiff may make Tith'to 
the 40 Acres, and pray the Aſiſe of the Reſt ; but the Quantity will not 
- make Iſſue, as it is ſaid there in the End of the Caſe ; but it is only a ſay- 


ing. 


Br. Traverſe per &c. pl. 323. cites 8 H. 6. 11. 


6. When all is confeſſed and avoided, Iſſue cannot come upon the Time, as 
it ſeems. Br. Departure de fon &c. pl. 30. cites 11 E. 4. f. * 
7. An Iſfue being taken generally refers to the Count, and not to the 
Writ. Co. Litr. 126. a. N 
8. As in an Account, the Writ charges him generally to be his Receiver. 
The Count charges him ſpecially to be his Receiver by the Hangs of T. 


The Defendant pleads that he was Never his Receiver in Manner and 
Form &c, This ſhall refer to the Count fo as he can't be 
by the Receipt by the Hands of T. Co. Litr. 126. a. 
9. A Special Iſſue muſt be taken in one certain material Poin 
may be beſt underitood and beſt tried. Co. Litt. 126. a. 
10. A Man leaves his Wife Enſeint with Child. Iſſue ſhall not be taken 
that the was net Enſeint by her Husband at the Day of his Death; for Fi- 


charg'd bur 


t, which 


liatio non poteſt probari. But the Iſſue muſt be whether ſhe was En- 
ſeint at the Day of his Death. Co. Litt. 126. a. Kerr 


11. No Iſſue can be taken after oY fn yay quod eat inde 
Cro, J. 126, pl. 13. Trin. 4 Jac. B. R. Har | 
12. In a Prohibition upon a Suggeſtion of Unity of Puſſeſſion in the Abbey 


old v. Cloſworthy. 


ine die. 


LO 


of the Rectory and Lands, &c. and that they came to H. 8. by the Diſſolurion 
of the Abbey, and afterwards the Rectory and Lands were ſever d, and the 
Grantee of the Rectory libelled againſt the Grantee of the Lands for Tithes. 
The Detendanr in the Prohibition pleaded for a Conſul tation, that at rhe 
Time of the Diſſolution, and Time out of Mind the Lands were de- 


Plaintiff demurr'd and 


miſed tor Years, and all that Time the ſaid Famers paid Tirhes. The 
udgment was given for the Defendant in 


C. B. But in Error brought in B. R. the whole Court held the Plea to: 


Cou- 


1 


4. In Treſpaſs, the D 
VNV. whe ele him at 


— 


— * S 
© * 
. 4 4 
11 . 
. 1 9 * 


Conf a cation ill, it being too general, and no Iſſue Dold rt 
and ſo the judgment was reverſed. Jo. 412. pl. 6. Mich. 14 Car. Broad- 


head v. Lewis. 


* 


13. The Iſſue was join d upon a Dip as Pay or Cauſe to be paid, | 
enough. Hard, 19. pl. 3. Mich. 
1655., in Scacc. in Caſe of The Protector v. Wyche, cites 24 Car. B. R. 


and put in Iſſue, and held to be wel 


Jenny and Frevil's Caſe. i | 

14. Information, ſetting forth that at Graveſend in the County of K. 
on ich a Day and Year, in ſuch a Veſſel then and there riding, J. &. 
ſeiſed 206 1, in Gold from certain Perſons unknown, then and there paſſing, 
Or upon their Paſſage in a certain Ship from Ratcliif in Middleſex to Parts 
beyond the Bars ; * Ind , 0. and gw that 10 
Gold was found in any Veſſe upon] an ing, or in their Paſſage from 
Rateliſt Sc. Upon Iſſue 1610 a Vs Was BY tor the © bong 
and it was moved in Arreſt of Vale r that the Iſſue was ill, becauſe 


taken in the Disjuntive, (viz.) Paſſing or in their Paſſage ; but adjudg'd 


that the Iſſue was good, becauſe the Parts of tbe Disjuniive Propoſition 
are Synonyinous. Hard. 16. Mich. 1655. in the Exchequer, The Protector 
v. W yche. 1 8 Nn l 

I af No Iſſue can be or ever was taken upon a Poſſeſſion only, (viz) 
Peoſſeſſionatus 55 non; Per Cur. Carth. 445. Paſch. 10 W. 3. B. R. in Caſe 
ot Silly v. Dally. * 

16. In Covenant Defendant did not plead in Time, but afterwards 
agreed to plead an iſſuable Plea ; and he pleaded Non znfregit Conventio- 
nem generally. The Court ſaid that this zs not an iſſuable Plea ; ſor that 


is ſuch a one as will be good at all Events. Barnard. Rep. in B. R. 136. 


Paſch. 2 Geo. 2. Sole v. Waller, 


TY 
— 


7 
WIT 3 —_ 


what Caſes to make an Iſſue. 


( E. a. 3) Iſſues. A firmative and Negative Neceſſaty m 


1. YSSUE [hall ke always joined upon a Negative after an Affirmative SP. Brown's 
alleged betore, or upon an Affirmative after a Negative alleged Anal. 10. 


betore ; for Iſſue thall be always upon an Affirmative and a Negative, and 
not upon two Affirmatives, unleſs in ſpecial Caſe, Br, Iflues Joines, pl. 


. 


SL. cites 11 H. 


19- „ | . | © 
2. In-4þſe,. the one ſaid that it was the Land of a Prior Dative, and 


removeable, who after the Leaſe-made to the Plaintiff of the Land in Plaint, 
was removed &c. And the other ſaid that he was a Prior Perpetual, and 
did not ſay that there was a Covent and Common Seal. But it ſeems there 


that the Iſſue is not good for the other Cauſe ;' for it is upon two Affitma- 
tives, and thereboreh 
Iſſues Joines, pl. 27. cites 43 Aſl. 


e ſbali ſay that Perpetual, and hot Removtable. Br 


3. Account as Receiver of the Plaintiff; it is no Plea that he received then 


for F. F. without ſaying that he was not the Receiver of the Plaintiff, | Prout 


&c. Br. Iſſues "te By 51. cites 11 H. 4. 79 
(4 


Iſſues Joines, pl. 10. cites 11 H. 4. 90 


5. Diſceit for ſelling of corrupt Nine; the Defendant ſaid that at the 

Time of the Sale it was ſufficient and able; and this is no Iſſue, without 
. ſaying that it was Net corrupt, Promt &c. and therefore the Defeudant fad 
* accordingly, Br. Iffucs Joines, pl. 55. cites 9 H. 6. 33. 15 0 


. 6 Thy" 


CS. 4 


endant ſaid that it was the Frauktenement of .F. 
it; Fudement &c. and the Plaintiff ſaid that 

It was bis Fratktenement ; and no Plea, without ſaying, Ani not the Frank- 
- Tenement.of F. M. For it is not a perfect Iſſue without a Negative. Br. 


6. Treſpaſs againſt y. D. of F. who ſaid that be was abiding at D. ths 
Day of the Writ purchaſed; and no Plea without ſaying, And not at F. Per 
Cur. For Iſſue thall be always upon a Negative; Quod nota. Br. Iſſues 
Joines, pl. 1). cites 19 H. 6. 1. . 

J. In Treſpaſs againſt three, the one Defendant ſaid that the one of bis 
Companions was dead the Day f the Writ purchaſed ; 1 of the Writ, 
And the other ſaid that he was alive the Day of the Writ ru ; And no 
Plea, without [ering that Alive 3c. and Not dead. Br. Iſſues Jones, pl. 
17. Cites 1 6. | 

In Cale of Bahardy pleaded, he ſhall fay that he is Mulier, and not 
Baſtard. Br. Iſſues Joines, pl. 17. cites 19 H. 6. | 

9. o in Caſe of Villeinage pleaded, he ſhall 5 that Frank, and of 
Frapk Eſtate, and Not Villein ; and ſo he did accordingly in Treſpaſs. Br, 
Iſſues Joines, pl. 17. cites 19 H. 6. 11. | 

Br. Conditi- 10. Two Negatives ſhall not be ſuffered ; As where A. is bound to pay 
ons, pl. 91. to B. 20 J. at EH. before Michaelmas ; and he ſays that he was there in the 
Cites 5. 2 Vigil, from the fourth Hour till the Feaſt, ready to pay, and B. did not come 
= 2 © there to receive it; there it is ſufficient for B. to ſay that he was ready at 
31 4. cites E. ſuch an Hour before the Feaſt, without Traverſe, abſque hoc that A. was 
S. C. there to pay; for there ſhall be no Traverſe ; tor there is a Negative of 
Br. * the other Part. And ſo ſee the Iſſue joined upon an Affirmative, where 
Ber. E was alleged before. Br. Traverſe per &c. pl. 155. cites 36 
So in Scire 11. In Debt by F. N. Executor of the Teſtament of R. the Defendant 
Facias upon ſaid that R. made F. N. and H. his Executors, which H. is in full Life at 
a Pe. oc up NM. in the County of E. And the other ſaid that he died at London ſuch a 
Lan Admi. Day and Tear before the ruins r of the Writ ; this is no Plea, without 
niſtrator, the Traverſe that he is not alive; tor here are zwo Afirmatives, which cannct 
Defendant aake an Iſſue without a Traverſe, or a Negative of the firſt Affirmative, or 
pleaded that by Confelling and Avoiding of lit; Quod nota bene. Br, Traverſe per 
Juch & — &c. pl. 166. cites 39 H. 6. 49. 


2 a — —— ' — 8 
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ration | | 

anted to the Plaintiff, it was granted to J. N. who is ſtill alive at D. and concluded in Abatement ; the 

laintiff replied, that J. N. died Ec. and concludes to the Ceuntry ; and upon Demurrer, it was inſiſted 
that he ought to have traverſed abſque hoc, that he was alive; for tho' it contradicts the Declaration, 
vet an apt Ifſue is not form'd without an Affirmative and a Negative; and ſo ſaid the Court. Vent. 21;, 
Trin. 24 Car. 2. B. R. Forteſcue v. Holr. 

Two Affirmatives ſhall not make an Iſſue unleſs it be /eft the [ſive ſhould not be tried. Co. Litt. 


126. a. | WR. ' | 64 | 
But ſometimes an Iſſue may be taken upon two Affirmatives without a Negative, as in Debt againſt an 


Executor, who pleads Plene Adminiſtravit ; to which the Plaintiff replies, that the Defendant hath AC. 
ſets, upon which Iſſue is join'd. So where Iſſue is join d upon a Writ of Right of Advowſon, whether 
the Vouchee or Demandant hath better Right. Erown's Anal. 10. | 


n hint 12. Where the Tenant anſwers in the Negative, as Non-tenure, or it 
the Tenant Præcipe againſt two, the one takes the intire Tenancy, and vourhes abſque 
anſwers m hoc that the other any Thing has; in thoſe and the like Caſes the Deman- 
the Affirma- d: -utain bis Writ in the Ay gs: b7 | 1 

fle there dant may maintain his Writ in the Affirmative, without Traverſe; for Tra- 
the Deman- verſe ſhall not be upon Traverſe : And it the one traverſes, it is fufficiear. 


dant [all Br. 'Traverſe per &c. pl. 130. cites 9 E. 4. 36. 


anſwer with | { 
a Negative. Br. Traverſe per &c. pl. 130. cites 9 E. 4. 36 


As the Tenant pleads Fointenancy with a Stranger, Judgment of the Writ, the Demandant ſvall ſa) 
that he is ſole 8 wt ſuppoſes, abſque hoc that the Stranger any thing has. Br. far le 
&c. pl. 130. cites 9 E. 4. 36. | | | 

2 ſo lee where a Negative goes before, the Affirmative ſubſequent ſhall make a perfect Iſſue. Br. Tra- 
verſe per &c. pl. 130. | 
13. An Iſſue ſhall not be taken upon a Negative pregnant, which im- 
plies another ſufficient Matter, but upon that which is ſingle and ſimple; 
as Ne dona pas per le Fait implies a Gift by Parol ; thetefore the Iſſu- 
muſt be, Ne dona pas modo & forma. Co, Litt. 126. a. 

| 14. An 
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14. An Iſſue joined upon an Ahſque hoc &c. ought to have an Affirma- 975 
tive alter it. Litt. 126. a. dh Saab AT | | 

15. Some Iſſues are good upon Matter Affirmative and Negative, al- An ma- 
beit the Affirmative and Negative be ot in preciſe Words. Co. Litt. 2 — an 


2 
126. a. gative, will 


31 make a 
Tae, tho” it be not an expreſs Negative; Per Roll Ch. J. Sty. 211. Paſch, 1649. in Caſe of Jennings 


v. Lee. 


16. As in Debt for Rent upon a Leaſe for Years, the Defendant pleads 
that the Plaintiff had nothing at the Time of the Leaſe made; the Plaintiff 
replicd that he was ſeiſed in Fee &c. This is a good Iflue. Co. Litt. 
126. a. 

17. A Negative may be inquired, as Not guilty in Treſpaſs, Ne unques 
accollple in lawful Matrimony, & de hoc Kc without 7 Quod 22 
accouple &c. Per Manwood Ch. B. And Walmſley J. agreed, that 
choſe general Negatives might, but that upon an Ie ariſing in a Repli- 
cation upon a Negative, it is otherwiſe. Sav. 64. pl. 136. Paſch, 25 Eliz. 
in Caſe of che Queen v. Lord Berkley & al. ; 

18. Aſumpft &c. tor 100 l. the Defendant pleads that he gave the 

Plaintiff a Bond for the ſaid x00], The Plaintiff replied, and maintained 
his Declaration, and traverſed that the Detendant gave him a Bond &c. 
aud concluded to the Country, & pred. Defendens /imiliter ; and ſo to Iſſue. 
The Jury tound that the Defendant did not give the Bond for the faid 
100 l. And thereupon the Plaintiff had Judgment in the Exchequer ; but 
upon a Writ of Error brought, Popham and Anderſon held it ro be Er. 
ror, and not remedied by the Statute, becauſe here was no Iſſue joined ; 
ſor that * cannot be without an Affirmative and a Negative, whereof the * 2 Bam 
cue ought to be direct iy contrary to the other; and here the Defendant ſhould 39. Mich. 5 
have 2 in the Affirmative, viz. that he made the Bond as he had — 
pleaded it, Et de hoc ponit ſe &c. and the Plaintiff ſimiliter. 2 And. 6. Burden b. 
pl. 4. Mich. 37 & 38 Eliz. Roch v. Pat. Tomimg. 


5 ö 3 re ports that 
the Chief Juſtice ſaid, that upon looking into the old Books, he believed it would be found, that an 


Affirmative and Negative is not always requiſite to the forming an Iſſue; and inſtanced the Caſe of 
Partes Finis nibil haluerunt. 


19. Aſſumpſit &c. The Father, in Conſideration the Plaintiff his Son 
would pay ſuch a Debr tor him, promiſed to ſuffer his Land to deſcend upon 
him, and ſets forth that he paid the Money &c. but that he did not ſuffer 
his Land to deſcend. Upon Demurrer it was objected, that this was no 
good Iſſuè. illiams |. took a Difference, where the Caſe ariſing upon 
the Aſſumpſit, is in the Affirmative, and where in the Negative. In 
the firſt Caſe it ought to be averred in Fact, that the Land did deſcend ; but 
otherwiſe where in the Negative; for there it is ſufficient to ſay that he 
did not ſuffer it to deſcend. And the whole Court agreed that a good 
Iſſue may be taken upon this Plea of Non Permiſit; and Judgment tor 
the Plaintiff 2 Bulſt. 18. 19. Mich. 10 Jac. Gray v. Gray. 

20. In Treſpaſs, the Defendant ey an Accord between the Plaintiff 
and A. F. of the one Part, and the Defendant and others of the other Part, 
that the ſaid Defendant ſhould pay to the Plaintiff, and the ſaid A. S. in Sa- 
felis of the {aid Treſpaſs, ſo much Money, which ke had paid. The 
Plaintiff replied there was ao ſuch Accord between him and the Defendant 
as the Detendant had alleged; which Iſſue was found for the Plaint 
But upon a Motion in Arreſt of Judgment, it was adjudged that here was 
10 Iſſue joined, becauſe the Negative ought to be as broad as the Aﬀirnia- 
tive, which this was not; for here the Affirmative is of the Plaintiff, 
and A. S. bur the Negative is of the Plaintiff only; and therefore ir is 
no Negative and Affirmative. Roll. Rep. 86. pl. 35. Mich. 12 Jac. 
B. R. Carpenter v. Starr. JS 

R 14. An 


Trial. 


21. If one ſays, that not only S. hath been ar ſuch a Place, but alſ6 
H. it is without Doubt a plain Affi rmative, that both have been there; 
per Jones J. Mar. 55. pl. 83. Mich. 15 Car. in Caſe of Hicks v. 
Webb. | | AC 5 | 

22. In Covenant, the Plaintiff aſſigned ſeveral Breaches in not Repair. 
ing. The Defendant pleaded Non infregit conventiones. Adjudged that 
two Negatives cannot make a good Iftue, and the Breach is in Non re. 
parando; and therefore Non infregit &c. cannot be good. 3 Lev. 19. 
Paſch. 33 Car. 2. C. B. Pitt v. Ruſſel. 


(E, a. 4) Iſue taken on one Point only, where there are 
ſeveral. | 


I. Reſpaſs. Leaſe is made upon Condition, and depended upon ſevera! 
; Points in the Disjunctive, that if the Plaintiff cars Woud, or fails 
in Reparations, or does not pay the Rent &c. that the Plaintiff” may re- 
enter; there the Leſſor ſhall allege only one Point of Breach, and Iſſue 
ſhall be upon ir, and not upon ſeveral Bevaches 3 Quod nota, Br. Iſſues 
Joines, pl. 57. cites 38 E 3. 33. 
2. Debt upon Indenture of 100 . which was of ſeveral Covenants, Ad quas 
conventiones perimplendas the Defendant obliged himſelf in 100 J. by the fame 
Indenture of Covenants; and he pleaded that he bad . all, and 
ſhewed What and How ; and there the Plaintiſf ſhall ſay by Proteſtation 
that he has not performed ſome, and for Plea that he has broken ſuch Cove. 
nants, and ſhew'd certainly ; tor in Debt the Iſſueſhall not be joined, but upon 
one Covenant, be it for Debt by Obligation, or by Indenture. Contra in 
Action of Covenant. Note the Diverſity. Br. Iſſues Joines, pl. 52. cites 
9 H. 6. 18. and 14 H. 4. accordingly. | 
d. Idues 3. In Debt upon an Obligation, the Defendant ſaid that it is indorſed, 
joines, pl. With a Condition that if he find to F. . till 21 Tears, Meat, Drink, and 
29. cites Apparel ſufficient, that then &c. And he ſaid that he found him faſicient 
S. C. Meat, Drink, and Apparel during the Time at D. and held a good and 
ſufficient Plea, notwithſtanding that he did not ſhew What Meat, Drink, 
and Apparel he found. Per Keble, He did nor find ſufficient A parel 
during the Time atoreſaid, and durſt not take Iſſue upon all the Poincs 
for the Doubleneſs, but r I Eꝭjiuͤ upon the whole Time. And good per 
Cur. Quod nota, Br. Conditions, pl. 138. cites 12 H. 5. 14. 
4. Debt was brought on two Bonds. The Defendant pleaded Non ſunt 
fat#a, or Per Minas; And adjudged good by one Plea, Noy 232. 
Denton's Caſe. 
Cro. C219. $5, Caſe &c. on two ſeveral Promiſes, The Defendant pleaded Non al. 
pl. 4. 8 P. ſumpfit, as to 90th, Et de hoc ponit ſe ſuper Patriam, but did not put 
"Prin + them ſeverally in Iſſue; yet this was held well. Cro. J. 544 PL. 4. 
B. R. Taylor Mich. 17 Jac. in Cam. Scacc. Heath v. Dauntley. 
illes.— 
Fat > of Cro. J. 544. was cited Per Cur, as to this Point. Sid. 333. pl. 17. Paſch. 19 Car, 2. B R. 
in Caſe of Palmer v. Lawſon. a 


6. If there are 2 or 3 Things in a Declaration upon which an Iſſue may le 
joined; it an Iſſue be joined on any of them, ir is well; Per Roll Ch. |. 
Sty. 150. Mich. 24 Car. Jennings v. Lee. | 

7. Quantum Meruir for Goods ſold and delivered. The Defeadant 
pleaded Infancy in Bar. The Plaintiff replied that Parcel of the Goods tor 
which he had declared, were for neceſſary Cloaths of the Infant; and the 
Re/idne was fer Meat and Drink. The Defendant rejoined that Parcel was 
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at for neceſſary Choaths, and that the Reſidue was not for Meat and Drink, 
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Trial. 


de hoc ponit ſe ſuper Patriam. And upon a Demurrer to this Rejoinder, 
i. Was otjefted that the Defendant ought to put theſe N ſe- 


verally in Iſſue. Sed non allocatur. Lutw. Rep. 239. Trin. 11 W. 3. 


Swinburne v. Ogle. 


(E. a. 5) * General or Special Iſſues, what are. * General 


Iſſues were 
contrived in 
; ſuch Words 
1. Eneral Iſſue is, where the Defendant makes a ſhort and peremp- as were not 
tory Defencero the Plaintift's Declaration, and 1s always in the proper to 


Negative; as Non Arnſſmp/it to an Action upon the Caſe, Nil debet to an _— 


Action of Debt, and rhe like. Heath's Max. 75. in the Th. 


claration; 

thus, if a Charge was of Treſpaſs, the General Iſſue was, that the Defendant was Not guilty, if he 
were charg'd with the Debt, that he Ozwed nothing ; if it were on a Specialty, he admitted the Debt, 
unleſs he denied the Deed, becauſe the Seal continuing it muſt be diflolved eo Ligamine, quo Ligatur ; 
for there was that Credit given to the —y of the Seal, that he could not ſay he didnot owe, when 
it appear'd by the Acknowledgment of the Seal that he was indebted. But if the Debt were on Si 
Contract, then he might 2 that he Owed nothing, becauſe it did not appear by the Seal that there was 
any Devt continuing. G. Hiſt. of C. B. 47. 48. 


2. A Special Iſſue is that, where Special Matter being alleg'd by the 
Defendant for his Defence both Parties join thereupon, and ſo it goes 
either to a Demurrer, if it be Onæſtio juris; or to a Trial by the pry We... 
it be Left io fadti. Heath's Max. 75, 76. cites 4 H. 8. 3. Nov. Lib. In- 
tration verbo Iſſue, & 18 Eliz. 12. | | g 
3. It was agreed that the General Iſſue in a Replevin for Goods taken, 
is Men cepit; and this for an Officer to plead, or others. Clayr. 107, pl. 
183. April. 8 Car. before Whitfield J. Elias Hanſon's Caſe. 

4. Solvit ad diem is no General Iſſue; bur becauſe it is an ordinary 
Plea, the Clerk does not make up a Paper Book of it ; Per Sir Samnel 
Aſhtree. 12 Mod. 44. Trin. 5 W. & M. B. R. Anon. 

5. The Plea of Non aſſump/tt infra ſex annos, is a ſpecial Iſſue. 12 Mod. 
103, Mich. 8 W. & M. B. R. Brent and Edwin. 

6. Levied by Diſtreſs is a ſpecial Plea; and ſo is Ni debet ; Per Holt 
Ch. J. 12 Mod. 330. Mich. 11 W. 3. B. R. in Caſe of the King v. 
Speed. 

gs Riens arreare is the General Iſſue i» an Avowry. 12 Mod. 354. 
Paſch. 12 W. 3. B. R. in Caſe of Hora v. Luines. | 


ä lt. —_—_— 


— —_ 


(F.a.6) Mat Plea amounts to the General Iſue, and ſo 
Not good, 


1. IN 77over and Converſion, the Defendant p/caded a Sale in Market, 
and ſo juſtified the Conyerſion; but held not good, becauſe it 
amounts only to the General Iſſue. Cro. J. 165. pl. 3. Trin. 5 Jac. 
B. R. Johns v. Williams. 0 | | 
2. In Trover the Detendant pleaded, that before the Plaintiff ſuggeſied Cro. 1 35% 
that the Goods came to the Defendant's Hands, one H. A. was peſſeſſed thereof, CLE Ver. 
and ſold them to the Defendant, but kept them in his oon Haus, and after- bis 
wards ſold thei: to the Plaintiff; and fo the Plainriff was poſſeſſel, and after- 
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64 Trial. 
wards loft them, and they came to the Defendant's Hands, who converted 
them as it was lawful for him to do; it was held no good Plea, becauſe 
it amounted to the General Iſſue. Brownl. 5. Trin. 10 Jac. Rot. 3558. 
Auſtin v. Auſtin. f 

3. In Trover and Converſion of 20 Hogſheads of Cyder in London, the 
Detendant pleaded Bailment of them to him to re- deliver to another in th; 
County of Oxford, to ſpend in his Houſe, abſque hoc, that he converted them 
at London, or elſewhere out of the County of Oxford ; upon Demurrer it was 
2djudg'd ill becauſe it amounted only to the General Iſſue. 3 Bultt. 
209. Trin. 14 Jac. Phillips v. Wicks. "PR 

4. Caſe upon a Promiſe made by J. S. the Defendant's, Father, to pay 
10 I. yearly to the Plaintiff, if he ſhould marry J. S's. Daughter, and 
alleg'd that he did marry her; the Defendant pleaded that the Promiſz 
was conditional, viz. if the ſaid F. S. gave him 1000 l. in Marriage with 
his Daughter, then if he married the Daughter he promiſed &c. ; x that 
F. S. had not given him 10001. abſque hoc, that he promiſed Modo & forma; 
this upon a Demurrer was held ill, becauſe it amounted only to the 
General Iflue. 2 Roll. Rep. 350. Trin. 21) ac. B. R. Barret v. Barret. 
S P. Godd. F. If in Trover and Conver/ion of Goods a Title is derived to them from / 
374 2 * Stranger; this amounts only to the General Iſſue; but otherwiſe if de- 
Doderidee: rived from the Plaintiff; Per Doderidge J. Lat. 186. in Caſe of Bellamy 


but 7525 v. Balthorp. 
93 and : 
efendant make Title by the ſame Perſon, then the Plea is good, 


In all Acti- 6. In Trover for two Oxen, the Plaintiff declared that he was el. 
23 ſeſſed of them as of his own Goods, and loſt them &c. the Defendant 
2, %%%, juſtified that one F. was poſſe of them as of his own Goods, and left them, 

cial with and at ſuch a Place, and Day he died, leaving the Defendant his Executor, 

lour, a- and gave Colour to the Plaintiff, who demurr'd becauſe when he counts 
— 1 that the Plaintiff was poſſeſſed of them as of his Goods &c. and then 
ral Iſſue, the Defendant ſays that S. was poſſeſſed of them as his Goods, this 
unleſs it be amounts only to Not guilty. Lat. 185. in the Caſe of Bellamy v. Bal- 
where it thorp; this Caſe was thewn to the Court by Serjeant Hendon, he being 
Concerns 8 ſo to do as a Caſe in which he was Counſel Mich. 2 Car. in 
Lands Lat. C. B. between Styles and Snelgrave. 


185. Mich. 
2 Gr. in Caſe of Bellamy v. Balthorp. 


Godb. 373. 7. In Trover of 20 Load of Grain in the Ward of Cheap, London; 
pl. 462. S C the Defendant i¹ie by a Leaſe of the Tithes of all Grain in the Pari 
—_ 7 by Force whereof he was polletled, that the Grain grew in the ſaid Pa- 
Plaintif, riſb, and he took them ſever'd from the nine Parts for Tithe, and 2 2 eſſed 
of them, and at k. aforeſaid loft them, and that F. found them and deliver d 
them to the Plaintiff to keep ſafely, by which the Plaintiff was poſſeſſed of them 
till he in the Ward of Cheap G. loſt them, and the Defendant took them 
and converted thom to his own Uſe ; Plaintiff demurr'd becauſe the Plea 
amounted only to the General Iſſue. And Judgment was given by the 
whole Court. Lat. 184. Mich. 2 Car. Bellamy v. Balthorp. 
Admitted 8. In an Action on the Caſe for Common, Plaintiff declared that the De- 
Arg. by Fol- fendant put his Cattle on ſuch Lands, ſo that the Plaintiff could not in tam 
_ 166, amplo Ec. modo enjoy the ſame ; the Detendant pleads that he put in his 
n the Caſe Cattle rightfully, and that the Plaintiff had ſufficient Common; and upon a 
of Newton ſpecial Demurrer it was agreed that this Plea amounted to the General 
v.Creſwick, Iſſue; bur the Court were all of Opinion that yer the Plaintiff had no 
2 2 Cauſe of Demurrer for that Reaſon alone; for the Defendant may well 
— oj diſcloſe the Matter of Law in pleading, which is much cheaper than to 
Maiters of have a Special Verdict, and that this is on the ſame Reaſon of givin 
Law, the of Colour; but if the Matter by which the Defendant juſtifies be all 
Defendant Matter of Fact, and proper for the Trial by Jury, then the . 
ought 


1 2 "OY 


ought to plead the General Idue. 2 Mod. 274. Mich. 29 Car. 2. C. B, may plea 
Birch v. Wilſon. ſpecially ; 


hs. 
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9. In Caſe the Plaintiff declared that the Defendant exhibited a Petition 
arainſt him to the King in Council, for eretting Cotages in King ſwood-Chaſe 
i Glonce/terſhire, and that he was compell'd to appear at great Expence 
and was atrerwards diſcharged, The Defendant pleads, that the Chaſe 
was injured by eretting the ſaid Cotages, by digging Pits, and by rhe 
Plaintiff's making a Warren there &c. Upon a Demurrer it was ob- 
jected, that this Plea amounted to no more than the General Iſſue; for 
the Queſtion is, whether the Defendant had falſely charged the Plaintiff 
before the 2 in Council, which is only Matter of Fatt, and therefore 
ſtould have pleaded Not Guilty. And the Court, except Allibone ]. 
adviſed the Plaintiff ro waive his Demurrer, and the Defendant to plead 
the General Iflue. 3 Mod. 166. Hill. 3 Jac. 2. B. R. Newton v. 
Creſwick. | | 
10. In many Caſes, tho' a Man pleads a thing which may be given in 
Evidence, yet this thall not amount to a General Iſſue, As where the 
Plea goes by way of Confeſſion and Avoidance ; as in Treſpaſs, where the 
Delendant acknowledges the Plaintiff to have good Cauſe of Action, unleſs 
{or the Matter which the Detendant has pleaded in his Plea, and in ſuch 
Caſe ſuch Plea ſhall not amount to a General Iiſue; per Holt Ch. J. 
Skin. 362. pl. 5. Mich. 5 W. & M. B. R. Reeves v. Pepper. 
11. In Caſe upon a Bill of Exchange, the Detendant pleaded, that after 
he had accepted the Bill he gave a Bond in Diſcharge thereof; and upon a 
Demurrer it was objected that it amounted to the General Iſſue, be- 
cauſe the Debt on the Bill being exringuiſh'd by the Bond, the Defen- 
dant ought to have pleaded Non Aſſumpfit, and to have given the Bond 
in Evidence; and the Court ſeem'd of that Opinion. 5 Mod. 314: Mich, 
8 W. 3. Hackthaw v. Clerke. ; . | 
12. In Treſpaſs the Detendant pleaded a Right in the Biſhop of S. by Skin. 674. . 
Preſcription, to grant Replevins in ſuch a Manor, and that the Horſe in * om 
Queſtion was the Horſe of F. S. a Stranger; that the Plaintiff cepit & im- Neg? o* 
parcavit Equum predict. and that by virtue of a Replevin the Defendant Hallet v. 
took the ſaid Horſe &c. The Court held this Plea no more than the Ge- Birt 
neral Iſſue, for it does not ſo much as admit a Poſſeſſion in the Plaintiff"; 7 
tor the taking and impounding gain'd no Poſſeſſion to the Plaintiff, but ingly.—5 
the Horſe was 2 only in Cuſtody of the Law, and ſo 20 Colour of Mod. 252 
Action in the Plaintiff; otherwiſe perhaps if it had been cepit & detinuit. S. C accord- 
1 Salk. 394. pl. 1. Paſch. 9 W. 3. B. R. Holler v. Buſh. = 1 1 


S. C. accordingly. -Ld. Raym. Rep. 218. S. C. 
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16. In Aſumpſit the Defendant pleaded, that he had perform'd all thiugs The Re- 
en bis Part to be perform'd; it was ruled that this amounts only to the Porter makes 
General Iſſue. Salk. 394. pl. 3. Mich. 2 Ann. B. R. Sea v. Taylor. bug. 


| ſays the 
Aſſumpſit is admitted ; ſo that this is but a Diſcharge, 
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see (k. a. 6) (E. a. 7) General Iſſue. Not neceſſary in what Caſes. 


pl. 8. 9. 


I. Reſpaſs by a Biſhop in a Park, the Defendant ſaid that he did it 

«hen the Temporalties were in the Hands of the King, abſque hoc 
that he is Guilty before ; and a good Plea, and ſhall not be drove to the 
General Iſſue, by which he ſaid that he was guilty ſuch a Day after. 
Br. General Iſſue, pl. 66. cites 39 E. 3. 19. 

2. In Debt againſt Executor the Defendant ſaid, that the Teftator gave 
to him all his Goods, except ſuch &c. by which he took them, and to the ref? 
Plene adminiftravit. Caund. faid, All amounts to Plene Adminiſtravit; 
and yet per Cur. the Plea ſhall be enter'd, and he ſhall nor be drove to the 
General Iſſue for doubt of the Intelligence of the Laymen. Br. Gene- 
ral Iſſue, pl. 91. cites 11 Hf. 6. 35. 

3. In Treſpaſs the Defendant ſaid, that the Plaintiff made his Servants 
to put in the Beaſts, and when he had Notice he chaſed them out, Judgment 
&c. And a good Plea, without being drove to the General Iſſue; and 
the Plaintiff {aid that De fon tort Demeſne, without fuch Cauſe; and 
the others e contra. Br. General Iſſue, pl. 58. cites 21 H. 6. 39. 

4. In Treſpaſs of Goods taken, the Defendant ſaid that F. N. was peſ- 
ſeſs'd, and bail to the Defendant in another County, and commanded him 
to take them, and he did it at D. in a foreiga County, and re-deliver d then 
to the ſaid F. N. Abſque hoc that he took them in the County in the Writ ; 
and a good Plea, per Cur, and ſhall not be drove to the General Iſſue, 
for otherwiſe he _y loſe his Evidence. Br. General Iilue, pl. 77. cites 
22 E. 4. 39. And concordat the ſame Year, fol. 19. 

F. In Treſpaſs of beating his Servant, the Nefendant may ſay that he cvas 
not Servant of the Plaintiff ; and ſhall not be drove to the General Iſſue. 
Br. General [flue, pl. 80. cites 5 H. J. 3. 

6. The General Iſſue is to be taken where a Man hath not any Co- 
lour. Le. 178. pl. 251. Trin. 31 Eliz. B. R. in Ward and Blounr's 
Caſe. 


(E. a. 8) General Iſſue. Cood. In what Caſes. 


28 Maintenance the Defendant pleaded Not Guilty, & non Allocatur, 
J bur H anſwer to the Point of the Writ ; and 1o he did, and ſaid 
; that he did not maintain. Br. Iflues Joines, pl. 16. cites 8 H. 6. 36. 
e 2, Not Guilty is a good Iſſue in Raviſhment of Ward; for the Writ is 

1 = Vi & Armis. Br. Iilues Joines, pl. 34. Cites 2 E. 4. 6. per Moile. 


Br. Iſſues Joines, pl. 34. cites 2 E. 4. 6. per Moyle. 


3. In an Action of Treſpaſs & Battery, Not Guilty is a good Iſſue, it 
the Detendant committed no Battery at all. Co. Litt. 282. b. 
Cro. E. 369 4. In Caſe the Plaintiff declared upon a Cuſtom of the Pariſh for the Par- 
pl. 4. S. C ſor to keep a Bull and a Bear, tor the Increaſe of the Cattle of the Inha- 
3 bitanrs &c. and that the Defendant being Parſon, and the Plaintiff an 
1d Non. Inhabitant &c. the Detendant had not kept a Bull nor Boar for 4 Nears, ad 
ty a OY 4 5 
feaſance are Danmum of the Plaintiff. The Defendant took the Cuſtom by Proteftation, 
2 Negatives, and for Plea pleaded Not Guilty. Upon a Demurrer the Plaintiff had 


which can- Judgment, becauſe whete the Offence is for a Non-fealance, the Deten- 
not make an | Fig N dant 
al! 
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Gant ſhould nor plead Not Guilty; but he ſhould plead in the Affirmative, Iſſue any © 
and ſew that he had done the Thing; tor the Proteſtation is not good ro AR. than 2 
the Cuſtom, which is the very Ground, and, Subſtance of the Action. theo: end 


Mo. 335. pl. 481. Trin. 36 Eliz. Yelding v. Fay. cites 32 H. 
6. 23. | 
in an Action for Misfeaſance It is 1 


5. In Action upon the Caſe, upon a Motion in Arreſt of Judgment, it 
was held, that where a Defendant pleads Not guilty to an Action on the 
Caſe on a Promiſe, it is not a good Iſſue, nor amendable by any Statute, 
but in Action upon the Caſe for a Deceit, or any Wrong, it is a proper 
Iſſue. Palm. 393. Mich. 21 Jac. B. R. Turner v. Turbervill. - 

6. In Aſump/it &c. the Detendant pleaded Not guilty. The Jury found 
that he was guilty, and that he promiſed Modo & Forma, Prout &. It. 
was inſiſted in Arreſt of Judgment, that Not guilty is no Iſſue in this 
Caſe. And the Jury finding tarther, Quod Aff umpfit is void, becauſe it 
was not in Iſſue; but Per Windham and Twiſden only in Court, This 
is cur'd by the Verdict at leaſt. And by Windham, Not guilty is a good 
Plea, and Iſſue in Aſſumpfit; for this is Treſpaſs upon the Caſe. And 
they gave Judgment for the Plaintiſl. Lev. 142. Mich. 16 Car. 2. C. B. 
Elrington v. Doſhant. 


(E a. 9) Pleas. hat Pleas are Iſues in themſelves. 


1, HERE are ſome negative Pleas that are Iſſues of themſelves, 

whereunto the Detendant or Plaintiff cannot reply, no more 
than to a general Iſſue, which is, Et prædictus A. ſimiliter. Co. Litr. 
126. a. 

2. As if the Tenant vouch, and the Demandant counterpieads that the 
Vouc hee, or any of his Anceſtors had any Thing &c. whereof he might make 
a Ferffment, he thall conclude Et hoc petit quod inquiratur per Patriam 
& Prædictus tenens ſimiliter. Co. Litt. 126. a. 

3. Ho in a Fine pleaded by the Tenant &c. the Demandant may ſay Ducd 
Partes fints nihil habuerunt, & hoc petit quod inquiratur per Patriam, & 
prædictus Tenens ſimiliter. Co. Litt. 126. a. 

Ho in a Writ ot Dower, the Tenant pleads Unques Seiſie que Dewer, he 
ſhall conclude, Er de hoc ponit ſe ſuper Patriam, & prædictus petens 
limilicer. Co. Litt. 126. a. 

5. Demurrer is an Iſſue in Law, Co. Litt. 284. a. 


_— 
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(E. a. 10) Of joining Iſſues. And Rules relating Wg 


thereto. 


I, T HE Iſſue ought to be joined upon the moſt material Thing in the 
Declaration or Bar. Jenk. 326. pl. 45. cites 21 H. 6. 12. 30 
H. 6. y. 3 H. J. J. 13 H. J. 21. 5 E. 4. 136. | 
2. Where the Iſſue is joined of the Part of the Defendant, the Entry is Co. Tit. 
Et de hoc * ſuper Patriam; but if it be of the Part of the Plaintiff, 126. a. S. P. 
l 


the Entry is hoc petit quod inguiratur per Patriam. And fo is the —8 F. 
y IS, Pp q q rown's 


Courſe; Per Hales Attorney General. Br. Iſtues Joines, pl. 1. cites 26 K 1 
6 x | 


2. He 
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Trial. | 
3. He that pleads the /r/# Negative, ſhall conclude the Iſſue. Brown's 


Anal. 10. 
4. If the Defendant doth plead in the Negative to the Writ, the Plain. 
tiff ſhall rep/y in the Affirmative, and conclude the Iſſue. Brown's 


24 
a 


10. 

5. In Treſpaſs by a common Perſon, the Defendant pleaded that his Fa. 
ther was ſeiſed of the Land in Fee where &c. and ſo ſeiſed died ſeiſed ; 
after whoſe Death he entered as Son and Heir to him, and gave Colour to 
the Plaintiff, The Plaintiff replied, that his Father did not die thereof 
ſeiſed ; this is not good, but he 0%, to maintain the Count, abſque 2 
quod obiit ſeiitus. Per Man wood Ch. B. Sav. 64. pl. 136. Paſch. 25 Eliz, 

| in Cale of the Queen v. Lord Barkley & al”. 

Bond to 2. In Debt upon a Bond of 1001. conditioned to pay 517. on ſuch a 
LOA ogy” Day, the Defendant pleaded that he paid the ſaid 211. at the Day &c. 
dunt pleaded The Plaintiff replied, that he did not pay the ſaid 5 1 l. at the Day, (and 
Payment of ſo miſtook 21 for 51) and concluded the Country, and had a Verdict and 
col. The Judgment in C. B. And upon a Writ of Error brought in B. R. this 
„ re- judgment was reverſed, becauſe there was no Iſſue join'd. Cro. C. 393. 
r. pl. 7. Mich. 16 Car. B. R. Derby v. Hemmings. 

ho Ilie, od Judgment reverſed. Cro. J. 585. pl. 7. Mich. 18 Jac. B. R. Sanback v. Turvey. 


_—_— 
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1 Tenderd. In what Caſes an J//ze ſhall be 
tender d which ſhall not be tried. 


Br. Quare 1, ISSUE ſhall be tender'd which ſhall not be tried; As in Snare Impe- 
E dit, if the Plaintiff” counts of a Preſentation of his Anceſtor, and q 
s © —Br. another Preſentation by his Tenant for Term of Life, as he ought, if ſuc 
Replication, there be; the Defendant fhall plead to the firſt Preſentation, and ſhall ſay 
5 92. cites further, that the Tenant did not preſent, Priſt; and the Plaintiff ſhall nat 
T rey to it, but to * Preſentment ; Quod nota. And this makes the 
Iſſue only; for the ſecond Preſentation does not make Title to the Plaintif, 
and yet he ought to make Mention thereof ; tor it is the laſt Preſentment. 
Br. Ives Jones, pl. 67. cites 7 E. 4. 20. 
Br. Avowry, 2, So where the Lord avows for Rent payable at Michaelmas, the Plain- 
pl. 2 *;* tiff ſaid that it is payable at Chriſtmas, and not at Michaelmas; and as to 
«Cc © this Nothing Arrcar, the Defendant thall nor anſwer to the Nothing Ar- 
rear, but that the Rent is payable at Michaelmas. Quod nota bene, Br, 


General Iſſue, pl. 42. cites 21 E. 4. 17. 


(E. a 12) Several Tiſſues. Allow'd in what Caſes. | 


Br. Conu- WET REE Iſſues were permitted between the Demandant and thi: 
2 os who demanded Conuſance in a Re-ſummons for failer of Right, be- 
S 0 Cauſe the King was in a manner Party to affirm the Juriſdiction of bis 


Br. Reſum- Court. Br. Iſſues Joines, pl. 4. cites 40 E. 3. 17. 
mons, * 
Cites 8. 2 Treſpals 


— 
— 


8. Leer 


2. Treſpaſs arainſt F. and two others. The two juſtified the Taking from Br. Aid, pl. 
the 7 2 4 2 of J. their Maſter, becauſe ho was Villein to 4 1— 
and would not be juſtified, and fo to Iſſue; and had Aid of F. who 
came and join d in Aid, and allo pleaded upon the Original the ſame Plea in 
Diſability &c. And the Opinion was that both 1/ſnes are triable, and the 
one does not make an End of all. But Onere, if the one Iſſue be tried, 
if this ſhall not be Eſtoppel between F. and the Plaimtiff,, it it be pleaded. 

Br. Iffues Joines, pl. 9. cites 8 H. 4. 17. 


(E. a 13) Trial per Pais. The Oripinal. 


1. II is not to be doubted but that the mot ancient Form of Trial in Caſes 

Civil, As Title of Land, Debt, Treſpaſs, Detinue &c. and in Caſes 
Criminal, As Murder, Burglary, F elony &c. was by a certain Number of 
ſworn Mea of good Credit and Integrity, who upon 'Teſtimony, given 
before them, as to the Matter of Fact, were to judge and determine 
thereof, Dugd. Orig. Jurid. 64. cap. 25. 

2. 'This Kind of 'Trial here in England was derived from the Danes, 
and they derived it from the Goths. Dugd. Orig. Jurid. cites Olaus 
Wormius Monument. Danic. Lib. 1. Cap. 10. Pag. 71. And Dugd. Orig. 
Jurid. 71. "þ 27. ſays, that Trial by Combat being at length deem d 
unchriſtian, H. 2. reterr'd it to the Choice of the Perſon challeng'd, 
(viz. the ſuppoſed wrong Doer or Defendant) whether he would detend 
his Title in that Sort, or put it upon Trial by Oath of 12 good and law- 
tul Men, to be choſen our of the Neighbourhood, (as in the Saxons 
Time) which Trial was then and ſince call'd the 27 by Great Ale. 


(E. a 14) Triable per Pais. at Iſſues are. 


1. IN Error it was awarded, that where it was all d in Aſiſe of freſb Br. Error, 
Force in D. that the Uſage is, that he who has been ſeiſed by 40 Weeks pl &. cites 
ſball not be oufted, tho* he has no Title, unleſs by Writ of the King by Suit, - g 
which was tried by Jury, yet this is no Error; tor tho the Uſage be a guiſhment, 
Law, and that the Law eis, that what is Law, and what not, ſhall not pl 16. cites 
be tried by Jury, but by Record or by Judgment; yet this is not Error, $ C.. : 
and eſpecially where the Party agrees to the Iſſue tor his Advantage 3 
tor a thing may be uſed for the Cuſtom, which is not the Cuftom in Fact. Br. S. C And 


Cuſtoms, pl. 21. cites 21 E. 3. 46. Brooke ſays, 
it ſeems 


there that Cuſtom of the Country, or of a baſe Court, ſall be tried by the Country, or by the Homage. 


2. Intent may be tried per Pais; as Reſcous, where the Lord came to Br. Reſcous, 
diſtrain, and ſaw the Beaſts, and the Tenant chaſed them out, and the Lord Ws ITE 
took them; and the liſue was taken if the Tenant chaſed out the Beaſts, & & Hafer 
tan Intent that the Lord ſhould not diſtrain them or not. Br. Iſlues mation in the 

oines, pl. 45. cites 44 E. 3. 20. Exchequer, 
4 R the I ue <2as 
Join d if the Intent of the Defendant, <cho ſhipp'd certain Wool, <vas to carry it to A in Flanders, and not to 
Calice, or not. Br. Iflues Joines, pl. 22. cues 37 H. 6. 12 —— S. P. per Choke and Littleton, that it 
ſhall be tried per Pais; bit Littleton doubted in what County it fhou!d be tried. Br, I rial, pl. 151+ 
cites 19 E 4.6. | 

T Ny 


* . 


. _ ck 


« 
ak. , 


, Trial. 


By the Statute of 1 & 2 Ph, & Mar. cap. 11. touching Importation of Coin counterfeit of forei 
Money, it muſt be to the Intent to utter and make Payment of the ſame ; and tho'-the beſt Trial of an 
Intention is by the Act intended, when it is done ; yet the Intent in this Caſe may be tried and found by 
Circumſtances of Fut, by Words, Letters, and a thouſand Evidences, beſides the bare doing of the Fact. 
H. Hitt, Pl. C. 229. "35. | 2 * 

As in Caſe of thoſe many Acts that prohibit lading of Wool, Gold, Silver &c. with an Intent to 
tranſport the ſam * ſome are made Felony &c, the Intent ſhall be tried in thoſe Caſes (being 
join'd with anAR} by Circumftances that evidence the Intent of that Action; for the Bare Intentions 
cannot receive any Trial, yet Intentions join d with an Overt- Act, as here Importation, may be tried and dif. 
cover'd by Circumſtances. H. Hift. PI C. 229. : : | 

So that, it ſeems, the very importing of counterfeit Money pur Merchandizer &c. to the Intent to mer. 
chandize or make Payment therewith, tho' no ſuch Merchandize or Payment be actually made, is Treaſon 
by this Starute, if the Party importin know it to be ſuch ; and that as well bis Intent as his Knowledge 

lies in Averment and Proof. H. Hiſt. Pl. C. 229. 

But per Holt Ch. J. Intention cannot be tried; as that a Man did ſuch a Thing, as that he took out 
ſach a Writ ea Intentiqe, to do ſo or ſo, is not triable. Indeed ſometimes, upon another Fatt put in Iſſue, 
the Tury ſhall try the Intent collaterally, as in Caſe of Mnrder. 12 Mod. 574. Mich. 13 W. 3. B. R. in 
Caſe of Hay ward v. Kinſey. 


— 
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Br. Juriſ- 3. The Bounds 7 a Pariſh was tried per Pais, between a Parſon aud the 
diction, pl. Servant of another Parſon, if the Tithes grew in the one Pariſh or the 
19. cites. C other. Br. Trials, pl. 17. cites 50 E. 3. 20. 

4. Iſſue which is Matter in Law ſhall not be tried by Jury. Br. Iſſues 
Joines, pl. 54. cites 9 H. 6. 38. 

5. In Præcipe quod reddat at the Grand Cape, the Tenant came ready to 
aver that he was not ſummon d according to the Law of the Land, per Pais; 
and it was doubicd if it ſhall be tried per Pais, or by Ley Gager of Neceffiy 
And the beſt Opinion was, that if Cauſe be fhewn that he is ſick, ſo that he 
cannot come, or if they be Mayor and Commonalty, Recluſe, or Priors of Cloſe 
Religion, that upon ſuch Cauſes ſhewn it may be tried per Pais, and other- 
wiſe not; for the Uſage of Law cannot be chang'd, unleſs for ſpecial 

| Cauſe. Br. 'Trials, pl. 3. cites 33 H. 6. 8. 
Br. Limita- 6. Per Markham Ch. J. Record before time of Memory ſhall not be tried 
—_ ® & at this Day, no more than a Deed made befcre time of Memory, Br, 


And fays, Record, pl. 54. cites 1 E. 4. 6. 


| that Billing, 
| Serjeant, denied that of the Record, but confeſs'd the Specialty; therefore Brooke makes a Quzre, 
And per Cur. of Fine levied before time of Memory, Execution by Scire Facias cannot be now tried. 


_— TT. 
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| 7. It ſhall be tried per Pais, whether a Man be adherent to the Enemies 
of the King beyond Sea or not; per Nele; but Littleton doubted in what Coun- 
ty it ſhould be tried. Br. Trials, pl. 151. cites 19 E. 4. 6. 
8. In all Caſes where the Matter is to be tried by the Diſcretion of the 
Fuſtices, they may lend it to be tried by the Country, Br. Appeal, pl. 
47. cites 21 H. J. 40. by all the Juſtices of B. R. 
Le i 9. Debt upon Bond, condition'd That whereas the Plaintiff was in 
vt. 74 8. K Poſſeſſion of ſuch Lands, if B. G. nor V. R. nor N. Z. did difturb him by 
ccordingly. any indiret} Means, but by due Conrſe of Law, then &c. The Defendant 
pleaded, that neque B. G. nec M. R. nec N. 2. did diſturb him &c. It was 
| inſiſted, that his could not be tried either by Fudge or Fury; not by the 
1 Country, tor they cannot know what is a due Courſe of Law ; nor by 
| the Court, becauſe the Detendant had not alleg'd in certain by what due 
| Courſe ot Law the Plaintiff was diſturb'd. The Court ſeem'd to think 
| it was not good; & adjornatur. 2 Le. 197. pl. 298. Mich. 29 Eliz. 
| B. R. Dighton v. Clark. 
1 12 Sealing and Delivery of Deeds ſhall be tried by the Jurors &c. Co. J 
[ itt. 225. a. 
11. The Jury cannot try whether a Man be Conſiliarius & in Lege eru- 
D. 


l ditus &c. (F) pl. 15. Broughton v. Prince. 

| ges 12. In a Quare impedit by the Patron againſt the Biſhop, who had 
Cro. E. 727. pleaded that the Ping T were Welſhmen, and could not underſtand En- 
in Caſe of gliſb, and that the Clerk he preſented could not underſtand Welſh ; and the 


— v. Gol - Patron replied, that the Clerk could ſpeak Welſh ; and upon * | a 
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was adjudg'd a good Iſſue, and that ſuch Matter might be tried. Ow. 
127, 128. cited per Hern 17 ine TG 
13. In Debt upon a Bond, on Condition to pay 20 1. within a Month 8388 
after the Obligee had a Son, that did or could ſpeak the Lord's Prayer in oy — 
Eng liſb, that he could be underſtood ; the Plaintiff pleaded that he had a Eliz. C. B 
Son, qui /oqui potuit precationem Domini, ut intelligi potuerit; and the Lane v. 
Detendant demurr'd, becauſe it was pleaded that he had a Son qui loqui 1 
it, for that is 4 ſecret Ability that cannot be known. Anderſon Ch. 8. C. ; 
potuit, lor 0 k the whole 
J. and Kingfmill, and Glanvill J. held the Iſſue good; bur Walmſley Court held 
Contra, that it is a ſecret Thing, and cannot be tried. Ow. 127. Lane it a good 


v. Cotton. tie Cx 
for the Condition being in the Disjunfive, he may allege the One or the Other at his Election; and his 


Power of [peaking &c. ſhall be proved upon the Evidence by fuch as had heard him recite it - Bur the 
moſt apt and proper Iſſue had been, that he had a Son Qi locutus fruit, and ſo have tried a Thing ac- 
tually done. : n 


14. Whether Land be reputed Parcel of a Manor ſhall not be tried by 
the Country, becauſe it is too uncertain tor them to try; for it may be 
reputed ſo by ſome Perſons, and not by others, and for a thort Time &c. 
Per North Ch. J. in delivering the Opinion ot the Court. Freem. Rep. 
207. pl. 212 Paſch. 1676. C. B. Lee v. Browne. 

15. Where an Account Render is brought, if the Defendant will plead 
Plene computauit, and offer to bring the Money into Court, that will fig- 
nity nothing: For that ix a Trial upon an Action of Account, the Fury 
have nothing to do, unleſs an Account ffated be proved; but an Account 
muſt be before Auditors, tor they are the Judges, and not the Jury. L. P. 
R. 31. cites Paſch. 9 W. 3. B. R. 

16. Upon an Indictment on the 5 Eliz. for uſing a Trade, Holt Ch.]. 
faid that it were fit for a Jury to try whether it were a Trade then or not; 
and why not as well as try a Preſcription, and theretore was againſt 
quaſhing it _—_ that Exception. 12 Mod. 311. Mich. 11 W. 3. B. R. 
the King v. Slaughter. 8 

1). The Courſe of the Court cannot be tried by Jury; for if it be ſo it 
is Matter of Law, of which we as Judges muſt take Notice; per Holt 
Ch. J. 12 Mod. 572. Mich. 13 W. 3. in Caſe of Hayward v. Kinſey. 

18. Catom of England in charging a Carrier or Inkeeper for Goods neglect- 
ed or ſtolen from them, is not triable, but is the Common Law, ot 
which the Court muſt take Notice; Per Holt Ch. J. 12 Mod. 573. 
Mich. 13 W. z. in Caſe of Hay wood v. Kinſey. | 

19. Whenever an Ad of Parliament makes an Offence, and is filent on 
on the Manner of trying it, it ſhall be intended to be a Trial per Pais ac- 
cording to Magna Charta. 7 Mod. 99. Mich. 1 Ann. in B. R. the 
Queen v. Sturney. 
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(F. a) Trial per Pais. By the firſt Jurors, In what ste 2.3.) 
Cafes it ſhall be tried by the firſt Furors. Note on pl. 


IS, 


IF Recotd be pleaded in Bar of Aſſiſe, and the Party who pleads * Trial: per 
it ſays the ſame Tenements were put in View to the firſt Jurors; if Pais, 73. 
the Plaintiff ſays Nient Compriſe, it thall be tried by the firſt Jurors 3) ce 
and others * 13 0. 4. 10. b. 38 af. 4- 27 E. 3. 84. adjudg d. | — Nient 
be tried by the firſt d oth he rors ſhall not be the 12 bit jan rot ny 
and the * of Wicheſſer "Br. Trials, pl. ; * H . by hoy poo G 2722 


eme and ſome not, thoſe who come ſhall be join'd, Ibid. And if the Sheriff returns the 
Iaqveſt ſhall be taken without them Ibid. | ! bs i retwrns them Dead, 110 


2. 90 


72 3 K 


2. So it the Tenant favs that thoſe Lands, are not the ſame Lands be- 


> 3 <5 . 
ore recover'd ; this ſhall be tried by the firſt Jurors and others, 
1 * per 2 All. 16. | 
- als, 7 3. : * ' 1 
(83) cites S. C. Br Trial, pl. - 2. cites 8. C. S. P and he durſt not ſay that Nient Compriſe: 
for this ſhall be tried immediately 8c. and the Reaſon is becauſe Judgment in Aſſiſe is Quod querens 
recuperet per viſum Juratorum. Br, Compriſe, pl. 10. cices S. C. 


SFP. T. _ _ 3. So in Aſſiſe, if Defendant pleads a Recovery by View of Jurors 
(85) cites in other Aſſiſe ; this ſhall not be tried by the Ailiſe, but by the fürſt 

| - Jurors. * 13 H. 4. 10. h. 38 Aff. 4. 29 All. 50 ddjudg d. + 44 All. 19 
{ Br. Tria's, anzuUDg'D. zo Aff. 39. By the firſt Jurors and others + 40 Al, 4 


pl. 123. cir adzudg d. 22 Alf. 16. 


cordingly. But ir ſhould be 44 Aff. 19. + Br. Trials, pl. 86. cites S. C. accordingly, and that 
therefore the Plaintiff was compelled to aſcertain the Names of the firſt Jurors, ſo that Proceſs might 
be made againtt them. 


'Frials per 4. But upon the Return of the firſt Jurors and others, if all the firſt 


Pais, 3. ($3) x | ; 

cites S C. Jurors appear, it ſhall be tried by them only; but if any do not appear 
ede it hall be ſupplied by the others. 40 Aff, 4. | | 
1 5. In Athie, tif the Tenant pleads an Extent and Delivery of the 
Yuri Land by Force of an Elegit &c. and the Extent and Delivery be tra- 


i« ſaid there Verſed this ſhall not be tried by the firſt Jurors, becauſe tho” the Er: 


that 31 A. tent be by the Oath of the Jurors, yet the Delivery may be by the 


CI . Sheriff in the Abſence of the Jurors, 38 Af; 4. adjudg' d. 
bind to the Aſſiſe by Proceſs to try this Matter. 


Trials per 6. In ſuch Caſes, where the Plaintiff is not to recover the Land, 
os 5 8859 but to deſeat the firſt Judgment, if Nient Compriſe be pleaded upon a 
See (K) 1 pes this may be tried by others than the firſt Jurors, 
1 I). 6. 5. b. 
Trials per 7. As in Treſpaſs of Trees cut, Defendant ſays that he recover'd be- 
Tais, 73.033) fore in Athſe the ſame Land where &c. and cut &c. Plaintiff ſays that 
<p F this Land where &c. was not put in View, and fo not compriſed ; this 
where it is to ſhall not be tricd by the firſt Jurors but by others, becauſe this Ac 
recover the tion ſhall not defeat the firſt Judgment, nor ſhall recover but Da⸗ 


Land or 9 mages. x Þ. 6. 5. b. Contra 4 V. 6. 28. b. 
firſt Judgment, there it ſeems that it ſhall always be tried by the firſt Jurors and by others; note the 


Diverſity. Br. Trials, pl. 61. cites S. C. Br. Compriſe, pl. S. cites S. C. 


8. In Scire ſacias out of a Fine, if Nient Compriſe be pleaded, and 
found that ir is comprized, and atter Demandant brings Aſſiſe of the 
ſame Land, and Tenant fays Nient comprize; thts ſhall be tried by 
Strangers, (becauſe it ſhall not deteat the firſt Judgment.) 1 Þ, 

. 
„ P. Trials 9. In a Rediſſeiſin, the Trial ſhall be by the firſt Jurors and 
per Pais 73. others. 33 All. 7 Adzudged, 26 E. 3. 57. Adjudged. 
If in this 10. If upon a Recovery in other Action pleaded, Non Compriſe be 
On — a Pleaded, and one ot the Jurors in the firſt Action is one of the Deten- 
bb be dants in this Action ; becaule he ſhall not be his own Judge, this 
it Jurors, (hall be tried by the firſt Jurors and others Strangers, 4 Þ. 6. 


then the 28.1, 

Defendant 5 

ſhould try his own Iſſue, which is not Reaſon; Per Martin, by which the Court would be adviſed. 
Br. Trial, pl. 50. cites S. C. 

In ſuch Gate all the Jurors in the firſt Aſſiſe appeared, except ore who was named as Difleifor in 
this Aſſiſe, and therefore the Plaintitt was delayed hereby, becauſe it might be that there are two of 
the ſame Name. And it was ſaid there, that Thorp at another Time tock the Aſſiſe, notwithſtanding 
tnat ſome of the firſt Jurors did not come. Br. Trialls, pl. 86. citcs 40 Al. 4. 


11. In 
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11. In Audita Querela, tf the Parties go to Iſſue upon the Payment | 
according to the Defeaſance of the Statute, and this is found tor the 
plaintift, but the Jury did not aſſeſs the Damages; the Court may 


award a Penire factas againſt the firſt Jurors, ro tax the Damages. 


2 E. 3. 5. 8. b. | 
12. In Aſſiſe, if a Recovery be pleaded by View of the Jurors, and In Ae, the 
Plaintiff fays Nient compriſe, and Writ iſſues to the Sheriff to ſummon Tenant 
the firſt Jurors, AND he returns that they are dead, ann atter the Plain- pleaded a 


eco in 


ff in the Aſſiſe is nonſuited; JNotwithſtanding the fatd Return, yet . 7:6 
in other Aſſiſe upon the ſame Iſſue, a Writ ſhall iſſue to the Sheriff to againſt the 
ſummon the firſt Jurors, 44 All. 19. Adzudged. e 


they were at [ſve upon Nient Compriſe; and the Tenant prayed Proceſs to the firſt s, and it was grant- 
ed notwithſtanding the Plaintiff alleged that they were returned dead before the ſame Juſtices in ſuch other 
Aſſiſe before the ſame Juſtices between the ſame Parties; for the Tenant ſaid that in ſuch Aſſiſe, in which 
tle Death was return'd, the Plaintiff was Nonſuited, and ſo ought not to rake Advantage of this Record; 
but Pexſey was clearly contra to it, and ſaid that it was againſt Law. Brook fays, Tamen quezre if this 
was Reaſon ? For it does not ſeem to be the ſame which is againſt the firſt Jurors for this Cauſe ; Ideo 
quere inde. Br. Record, pl. 14. cites 44 E 3. 45, ——Br. Compriſe, pl. 6. cites S C,——— Br. 
Triall, pl. 61. cites 8. C S. P. Br, Compriſe, pl. 4. cites 45 E. 3: but it ſeems it ſhould be 


— 
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Tf it be of Record before between the ſame Parties that the firſt Jurors in ſuch like Action and Iſſue 
are returned Dead, then the Proceſs ſhall not iſſue to the firſt Jurors; Per Perſey. Br. Trialls, pl. 
123. cites 4 Aſſ. 19. but it ſhould be 44 Afl. 19. ac-ording to Roll. 


13. Ik upon an Iſſue all the Matter be not fully inquired, a Venire 
facias de Novo ſhall iſſue to the firſt Jurors, 18 E. 3. 50. a 
14. Ik after an Inqueſt return'd by Habeas Corpora, the Plea be put 
Sine die by Aid of the King, and after a Procedendo comes, and a 
Reſummons ſued, and a Venire tacias de Novo granted ; the Sherift 
may return a new J2annel, if he will. 21 E. 3. 44 b. 

15. Forger ot Deeds, by which he was di/turbed of his e of ſuch 
Tenements in D. in the County of K. and of ſuch Lands in L. and alleged 
the Forging at D. in the County of K. and brought the Action in the County 
of K. and [as] to rhe Land in the County of K. the Defendant pleaded a 
Plea to Iſſue, and to the Land in L. other Iſſue ; and the Fury of K. 
appeared and found for the Plaintiff ; and the Fury of L. did not appear; 
therefore it was ordered that the Jury who appeared, ſhould tax Da- 
mages {or the whole. Br. Damages, pl. 74. cites 21 H. 6. 51. 

16. The Fury which is put in a 2 upon Demand of a Vill in 
Aſſiſe, cannot be put in Inqueſt after the Abridgment of the Plaint in this 
Vill. Br. Tit. Abridgment, pl. 18. cites 21 E. 4. 28. 

17. In Mortdanceſter, Attaint, Furis Utrum, Aſſiſe, Certificate of Aſiiſe, 
the Furors may be re-aſſembled after Verdict before ]udgmenr, or after 
Judgment by Certificate; this Certificate is not a new Proceſs, but is as 
the Original. Jeak. 283. pl. 13. 
18. In Noba againſt 2, one comes and pleads Not guilty, and is found 
guily in this Caſe the firit Inqueſt ſhall aſſeſs Damages tor the whole 
reſpaſs by both Defendants; and afterwards the other comes, and 
pleads Nor guilty, and is found guilry ; the finding of Damages by the 
firſt Inqueſt, to which he was not Parry, thall bind him; and there- 
tore if they are outrageous and exceſſive, the Detendanr in the laſt 
Inqueſt ſhall have Attaint. 10 Rep. 119. a. in the ad Reſolution in 
e Caſe; and ſays that with this agrees 44 E. 3. ). and F. N. B. 
107. r 223 . | 
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5 (G. a.) Trial by Fary, or other Proofs. In what Caſe it 
LS hall be by Jury, or other Proofs before other Perſons, 
= ſpecial Words, and How. [And at what Time, in 

the Alion. Binies 


inſt a A and promiſes, that if A. can prove that B. at any Time befor 
Gent. ha orrowed any Sum of Money of B. that then he woala give to 0 


15 e to pay, 100 1. upon Requeſt, A, may bring Action upon the Caſe 2 
= 2 upon this Promiſe, and aver that B. had before the Prout fe 
made thar cet, ſich a Dap, borrowed ſo much Money of him; and that je 


w much = Lan prove tt by ſufficient Witneſſes ; and that he had oftentimes, | 


was due to 


he Plaintiff after the Promiſe, offered, and yet is ready to prove 
from 1.8. not paid him the tain 10 1. tho” he requeſted him lüch a Daß d. 


may be This 8 a good Declaration; for ir is ſufficient for the Plaintiff to 


brought be- proye it in this Action; for malmuch as it is limited to Proof gene. 


fore the 


Proof made, kal z it ought to be by Jury, which ts the proper Trial of Thin 

and the Controv 5 by the Law of the Land, between Den. Tr, II WY 
Proof may B. R. between *. Hel! and Thorpe. Adjudged per Curtam, in Writ 
made i be DE Error upon a Judgment in Bank; and this affirm'd according: 
Trial of the ly, where the Promiſe was more than 6 Years before the Action brought; 
Action, Sid. AND pet becauſe it was a Collateral Promiſe, and fo no Cauſe of Action 
ick 25- before Requeſt and Proof, which could not be but in the ſame Ac: 
Car 2 B. R. tion, it was our of the Statute ot 21 Jac. of Limitations, Intratur. 
Trover Mich. 9 Car. B. B. Rot. 191. 


a | 
Palmer 160. Anon. 8 P. Per 2 2 Cæteris abſentibus. | 
1 Lev. 48. Mich. 13 Car. 2. B. R. Webb v. Martin, S. P. Per Cur. 


Le. 256. pl. 2. Ik the Condition of an Apprentice's Obligation he; If in caſe the 
4 ſaid A. B. (the Apprentice) * the Apprenticeſhip, do untruly — 
laid by he t ſpend any of the Goods ot his laid Malter; chen if che Oblig r do 
Cour. Within one Month next after Monition hereof to him b the 


on E 8 given, well and truly pay unto the Obligee for all ſac Voß a 


the ſaid Apprentice, or by any other, by his Means, aſſent ro 
fays th 
— 5 curement, thall happen to be taken or 4 4. 1 2 = lame 
Fenner con- being go proved that then this Obligation to be Void. 
ceived the this Cale, tn f Debt upon this ation, It is not a good 


n ion o Obli 
Proof wult 151ea for the Betendant to lay that the Obi 
ve e cientem PProbattonen® zunge türmen darf | 
brought by Cl : nem ju rmam c effectum Comnditiont 
he” Dice quod predictus a. B. (the Apprentice) minus vere erm "at 
Means : (but Illpendidit aliqua Bona of the Dbligee, becauſe it ſe 

; ( Uke, ems that by the 
ſaid not whar CONDition he has a Month after Monition to pay the Monies imbez Il 
Means, or and that he has not a Month for Payment of it, after Proof of it; * 


e g. el S.. A 006 35:00 
and H | 


ich. 32. 33 El. B. R. Rot. 423. betweer 

the Defen- +* * * * 4+ 3. ween Tedca 

Jan is vor ADJUDKED Upon a Demurrer, 4 

to pay out - 4 

ſo much as is taken, and proved to be taken or ſpent &c. And this within one ice; 
he is to have Time to pay after Proof made, and Notice given ; and this cannot Een 
much was not ſpoke to it, for there was an incurable Fault in the Pleading ; for he for Plea favs. that 
the Plaintiff had not made Proof that J. D. took or riotouſly ſpent &c. but ſpeaks not that 22 
by his Conſent or Procurement and ſo does not anſwer to the Subſtance of the Condition. And for 
this it was held clearly ill; and for this Cauſe it was adjudged for the Plaintiff, altho' it was ſaid, Qui 


per 


A I 4, in Conſideration of 12 b. given ts him bp B. ams 


4 4 #£deQot 4 A. «0 Wy «a * — Po * _ 


— C___ | 


Trial. | 
alium facit per ſcipſum facit. So the Plea extends to it; but the Court contra, But for the Matter 
in Law, they ſaid it was ſtrong againſt the Plaintiff. 


2 oh Condition of an Obligation ation be, Whereds Queen Elizabeth Cro. J. 232. 
by her 28 Patents, did demiſe unto the Obligor, and J. S. all thoſe pl- 12.8. C 
Demeſne Lands belonging to her Manor of Wells, tor 21 Years; Now 2 


n, that hereafter ic ſhall be proved that any ſuch babe pleaded 
ey 


if it ſhall ſo happen 


Lands as the Obligee now uſerh or enjoyeth, lying within the Fields of that t 
Wells aforeſaid, have been any of the Demeſne Lands at any Time to ä 
the ſaid Manor of Wells belonging; If then the ſaid Obligee, and Alice ,,,.x 


the Manor, 


his Wife, ſhall, notwithſtanding the ſatd Letters Patents at all & as Proof 
Times hereatrer, during the ſaid Term of Years in the ſatd Letters ]Ia- thereof 
tents expreſs d, * quietly Have, Hold, Occupy, Poſſeſs, and Enjo N 
all and tingutar ſuch Lands as the ſaid Obligee now uſerh or enjoyeth XV IVE 
as aforefaid, lying in the Fields of Wells aforeſaid, and being proved to * Fai 595. 
be any of the Demeſne Lands, as aforeſaid, withour any Eyiction' or . 
Interruption of rhe Kg (oh then this Obligation to be void; In an br Ac- 
Action ot Debt upon this Obligation, it is not a good Plea for the „rhar 03. 
Defenvant to ſay, Quod non — fuit, quod aliquæ Terrz quas nion was the 
prædictus the Dbligee (the Plaintiff) adtunc uſus tut occupavit, vel x bole 
Naviſus fuit, jacentes in Campis de Welles præ dict fuerunt Tn 
Oominicales przdicto Banerio de Welles pertinentes ſive ſpet⸗ a chdge | 
tantes ; for it frems that it may be proved in this Action upon the for that * 
Obligation. Tr. 7 Ja, Rot. 911. B. R. between Eyvey and Salbe. Plaintiff. | 


Adjudged upon a Demurrer. 
4. Wa Thing be generally referr'd ro Proof, it ſhall be intended a Hob 213. 
k by Jury, Hovart's Ss 127. Cale 124. and Cale 280. 7535 Hill 
ween Crokey and Woodward, Crookhap 


ward, upon an Apprentice Bond. And it was agreed by the Court, that the Word Proof generally 
laid, ſhall be underſtood a Proof bm by Jury, Confeſſion, or Demurrer in Court. 
21. S. C. ſays it was tried for the Plainti d after Trial Exception was taken, becaufe the Plaintiff 


laintiff; an 
did not alle = Proof made. And therefore Jud t was arreſted. | | 

No Proof is allowable by Law, but the Verdict of 12 Men. 5 Rep. 108. in Sir H. Conſtable's Caſe. 
Tho* the Proof by Verdict is the belt Proof, yet Proof may be in other Manner; as a laſt Will 
is well proved by 2 or 3 Witneſſes, And there is a Difference where Mention is made of the Manner of 
Proof, and where not; Per Anderſon. -Mo. 181. pl. 322. Paſch. 26 Eliz. Anon. 


F. But if other manner of Proof be agreed to be made between the Hob. 92. i 
Parties, ft ſhall be allam d, and ſhall not take away the Proof which {25 © © 
the Law generally intends, Hobart's Reports, 127. Chaniber, * 

| Gold vy. 
Death. 8. P. agreed per Cur. Hob. 217. in the Caſe of Crookhay v. Woodward, and that ſo 
is if it were upon Proof made by Certificate, as is uſed for Travellers, or by Witneſſes before 2 Alder - 
men, Which ap cannot be judicial; which Proof ſhall be fer down in the Plea with all the Cir- 
cumſtances, and then it ſhall be put in Diſcretion of the Court to judge whether that Proof were com- 


percent, according to the Meaning of the Writing. = 
6. As if the Condition of an . for the Truth of an Appren- Hob, 92, pl. 
tice be, That it the Apprentice waſtes the Goods of his Maſter, and 11 5 Sort 
this . duly proved by rhe Confeſſion of the Apprentice, or 2 1 5005 114. ii . 
then if che Obligor render Recompence tc, it is a good Allegatton ; fac S.C. 
within the Converton, That the Apprentice wafted {fo much of the ©4338. fl. 
Boney of the Batter; and char he acknowledged it by Writing under 135% $5 | 
his Hand &c. this ts ſuffictent Proof within the Condition; and Curt Ken 
tho it is not alleg'd to whom he acknowledged it, pet it is goon, be. to chi! 
cauſe it is according to the Words of the Condition, and it is the Proof 2 
agreed to be made between the Parties. Hobart's Reports, 127. (ſen fur 
n Gull and Death, per Curiam, Cat . F 
adjudged for the Plaintiff. And there is a Note added, that a Writ of Error was "Ore 15 the Ex 


chequer- Chamber, and upon the Queſtion whether the Proof was good or nor; all the June and 
rons 


. 
-S # 


ä 


76 | Trial. 


Barons conceived it to be good enough. But for a Fault in the Pleadings the Judgment was re verſed 
2 Bulſt. 55. S. C. ad udg'd for the Plaintiff. Roll Rep. 222. pl. 28. S. C. adjornatur; but Ii 


J 


261. pl. 32. 8. C. adjudg'd for the Plaintiff. And Ibid. 262. it is ſaid per Cur. That notwithſtangirl 
the Pleading of this Proof, the Defendant might have taken Iſſue that he did not confeſs, or did not 
imberzle his Goods; and if ſuch Iſſue had been proved, the Plaintiff muſt prove the contrary. BB 
ſenk. 300. pl. 63. S. C. Bur 4verment ought to be made that he did the Fact, notwithſtanding the aft 
Confetlion. Roll Rep. 40. Lee v. Finch. 3 
In bindipg R. H. Apprentice to the Plaintiff, the Condition of the Bond was, That if be ſhould imbet- 
dle any of his Maſter's Goods, and if cvit hin 20 Days after Notice thereof given to the Defendant, and oge C 


T. H. and Proof thereof made to them, the Defendant 2 pay to the Plainriftt ſuch Sums of Money s 
the Goods imberzzled were worth, that then &c. The Apprentice did imbezzle ſome of the Goods, an 
and the Plaintiff gave Notice thereof unto them, ſhewing a Paper unto them under the Apprentice' | 
own Hand, wherein he confeſs'd it. To this it was objected, That the Notice and Proof are not ſuf. 

ficient ; for it ought to have been given to them both together, and being given to one at one time, and B 
to the other at another time, it is not ſuſficient; and the Proof alſo is not ſufficient in itſelf, bein : 
only upon the Apprentice's own Confeſſion, who is not Fide dignus ; wherefore, for theſe and other Ex. WW 5, 
ceprions, it was adjudg'd for the Defendant. Cro. E. 723. pl. 55. Mich. 41 & 42 Eliz C. B. Ce. 
Yinal v. Hesket. 


5. If a Man be bound &c. upon Condition, That if the Oblizor ſuffi. P. 
ciently prove that it was the Will of C. D. that T. K. og make an Eftate fy 
unto the Obligor, of Land in Fee &c. that then &c. In this Caſe it is moſt * 
tor tlie Benefit and Advantage of the Obligor ro make Proof by Wir. I ». 
neſſes, before ſome honeſt Men in the Country; and yet the Proot ought Be 
to be made by an Inquelt ; tor the moſt ſufficient Proof in Law is by a 
Jury. And the Condition does not mention in what manner the Proof 
hall be made, nor betore what Perſon ; but ſays only, that it ſhall be 
ſufficiently proved. And therefore the Law thall fay, That it ſhall be 
proved by the moſt ſufficient Proof, which is by Inqueſt : But if the Words of 
the Condition are, That he ſhall make the Procf before ſuch à one &c. 
which are not juſtices &c. then the Proof ſhall not be made by Jury; 
Or if the Condition be, That if it be proved ſufficiently before ſuch a Day &c. 
before A. B. and C. D. Juſtices of our Sovereign Lord the King, and indeed 
they are Juſtices of Peace or Quorum, and not Juſtices of the one Bench 
or of the other, nor Barons of the Exchequer, nor any ſuch Juſtices 
which may make a Trial by Jury; then the Proof ſhall not be by Jury, 
unleſs the Proof be to be made by Iadictment. And notwithſtanding 
that the Proof be to be of ſuch a thing as may be tried by Jury, yet it 
the Proof be to be made at ſuch a Time, in which they have no Power 
ro take an Inqueſt, the Trial ſhall not be made by Inqueſt &c, Perk. 
8. 791. 
3 Balſt. 56. 3 In Debt upon an Aſumpfit, on a Wager on a Cock-Match ; and 
Car: * upon the one's demanding the Money of the other, the other promiſed 
Crogg alias, that i, he could prove that ſuch a Cock Leat, he would give him 31, In an 
Cragge, v. Action upon this ad Promiſe the Detendant ſaid, That no Proof was 
Griffin, made. Sed non Allocatur ; for it was not neceſſary to make the Proof 
9 - 45102 before the Action, but it may be made in the Action. Mo. 845. pl. 1142. 
bor os Cites Mich. 32 & 33 Eliz. B. R. Griffin's Caſe. 


a Running- 
Match; but : : : 
it ſeems to be 8. C. 2 Le. 215. pl. 273. Hill. 30 Eliz. Scrogs v. Griffith, S. C. and it was agreed by 
all the Juſtices, that the Proof ought to be made in this Action, as in the common Caſe of Voyages; 
and Judgment was enter'd for the Plaintiff. 
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S. C. cited 9. Debt upon the Statute 8 El iz. for ſuing an Action in another's Name 
Lutw. 441. without his Privity, being duly proved by 2 Witneſſes, that he ſhall pay tre- 


1 ble Damages to the Party grieved, and 101 to the Party in whoſe Name 


Caſe of the Arreſt was made. The Queſtion was, how this Proof ought to be 
Watts & in an Action upon the Statute, whether by collateral Proof before; and 
al, v. Pitt, jr was held, that the Proof ſhall be in the ſame Action, and not in any 


HOES: other Courſe.  W heretore this Exception being taken atter Verdict, it 


Condition Was adjudged to be well enough brought, and judgment for the Plain- 
of a Bond tiff. Cro. |. 188. pl. 11. Mich. 5 Jac. B. R. Aldred v. Mathew. 


was to pay ; . . 
a001. un due Proof of Breach of any Part of the Articles &c. And it was inſiſted, that there r to 
ave 


bd 2, © Bd A ou kn HS 


aA, 


7 7 


have been Proof of the Breach of ſome of the Articles before the Action was brought. Sed non Al- 
locatur; for the Proof may be in this fame Action. And the Plaintiff had Judgment by the Opinion of 
all the Court. | | J 50 | 


10. Debt was brought on a Bill for Money to be paid withiz 15 Days Mo. 888. in 
after bis return from feruſalem, he proving his being there. The Deſen- Caſe of 
m—_ pleads, that he did nor prove his being there. To which the Senn a 4 
Plaintiff demurs, he making Proof, that is, it it be true. Sir Ed w. Serjeant f 
Coke and Daniel held, that the Proof ſhould be made upon the Trial, Harvey eĩted 
and the Proof ſhould be ſubſequent. But Warburton and Foſter held, 9 Jac. in 
that the Proof ſhall be precedent, becauſe it was reftrain'd to a certain 4 4 = 
Time; but it had been otherwiſe if no Time had been appointed. ſolved Had 


Brownl. 65. Trin. 7 Jac. Sturges v. Dean. fock Proct 
| Bo | | | ould be 

ſufficient as might be made within the 15 Days, and not ſuch Proof as the Law requires for Proof, be- 
cauſe the Condition of the Obligation diſpenſes with the Law. | 

Tho' generally Proof is to be intended Trial by a Jury, yet it may be otherwiſe, according to the In- 
tention of the Parties ſhewn by Circumſtances in Writing, which when it is reterr'd to a Time after 
Proof, it cannot be referr'd to a Trial for Proof ; which by the Circumſtance of Time wherein it is to 
be made, or of the Perſon be/ore whom it is to be made, cannot be by Trial, but ought to be as it may. 
As if Proof ought to be made to Defendant «within 2 Days, that cannot be by Trial, but ought to be 
only by Witneſſes, who will affirm it before him. Cro J. 381. Gold v. Death.——Godb. 150. Tailor 
v. fames —— If the Death of a Man is to be 1 within 10 Days, it may be proved by the Church- 
Book ; per Croke. Roll Rep. 262. in Cale of Gould v. Death. 


' 11. Debt upon a By-Law, That no Perſon ſhould exerciſe the Art of a Cloth. 
worker, or Taylor, within the Town of Ipſwich, unleſs he made Proof before 
the Maſters G. or two of them, that he had been Apprentice to the Trade for 
ears. The Court agreed, That this Proof could not be upon Oath, 
becauſe the Corporation cannot adminiſter an Oath ; and then he Proof 
muſt be by his Indentures and Witneſſes ; and perhaps the Corporation will 
not allow of any of them; tor which the Party has no Remedy againſt 
che Corporation but by an Action at Law, and in the mean time mult be 
barr'd of his Trade, which is his Maintenance; and judgment for the 
Defendant. Godb. 252. pl. 351. Paſch. 12 Jac, B. R. The Cloth-workers 
of Ipſwich's Caſe. 3 THEY | 
12. Per Haughton J. If a Thing is to be proved within three Months, 
this is not to be by Jury, becauſe this cannot be done in fo ſhort a Time. 
And by Croke J. where it is reterr'd to the Lives of Parties, or to other 
Circumſtances, this is not to be tried by Jury. 3 Bull. 57. in Caſe of 
Gold v. Death. 
13. Proof was to be made to J. S. that a Relief was due, and certain; guq. 324. 
Rent. Shewing that he made it appear to J. S. at the next Court, by S. C. and 
Preſentment of the Homage upon Oath, and by the Court-Rolls, was 8 P. And 


held to be good Proof. Jo. 133. Trin. 2 Car. B. R. Hungerford v. M 
Haviland. Proo 1 to 
be made of 


Matter of Record, it is to be proved by the Record; but if of a particular Benefit which the Lord of the | 
Manor is to have, then no better Proof can be of this than by the Rolls of the Court; for no Proof can 
be more direct and particular than by ſetting down all the Rolls in particular. 


14. In Aſump/it the Plaintiff declared, That in Confederation he would Lev. 191. 
deliver to the Defendant his Cattle, then in the Pound, he promiſed that if $- but 
he did not mate it appear before the Steward, at the next Court held for the 1 Foe 
Manor of &c. that he had a Right of Common in ſuch a Place in Widmore, as 6 The ; 
be would pay the Plaintiff 105. It was agreed per Cur. That where the Trial. —- 
Contideration is to prove a Thing generally, this is intended ſuch as the 2 Keb 118. 
Law requires, which is by Jury; but where it is to prove before ſuch R 525 ö 
an one, or in ſuch a manner, there it need not be by Jury, but the Mo- does not ap- 
dification muſt be obſerved as here. Sid. 313. pl. 27. Mich. 18 Car. 2. pcar. 
B. R. Butcher v. Vale. 8 

15. The Statute 33 H. 8. cap. 6. prohibits the carrying of a Gun, and Sid. arg. pl. 
exact, That the Couvictiou ſlall be upon due Examinaiimn and Proof before a 5: 9. C. by 

0 7 ufti * the Name of 


the King v. Fuſtice of the Peace. The Courr reſolved, 'That this Proof was not in- 
ITE, rended by a Jury, but by Witneſſes. Vent. 33. Trin. 21 Car. 2. B. R. 
3 Anon. 1 2 

Court. Saund 262. 283. S. C. but S. P. does not appear. ——2 Keb. 521. pl. 16. S. C. And per 
Cur. it being to be on due Examinatlon before a Juſtice of Peace, it ſhall at be by Jury. 


16. A Diſpute aroſe at a Horſe-Race, whether B. was the Owner of ſuch 

a Horſe. B. gave Bond to make it appear to C. and D. within 3 Months, 
that he was the Owner. Reſolved, that when the Parties have agreed 
articularly in what manner it thall be made appear, and betore what 
Perſons the Matter ſhall be ſo determin'd, and not by Trial in the 
Action, or otherwiſe, as it ſhould be if the Condition had been general 


to make it appear. 3 Lev. 240. Mich. 1 Jac. 2. C. B. Beayne y, 
Beal. ; 


17. Debt on a Bond dated 23 Auguſt, condition'd to pay 10 s. for every 
20 f. which the Plaintiff jhall by ſufficient Proof make appear to be owing ta Þþ 


him from F. K. and to pay one half of it on the 25 Day of November follows 


ing. The Detendant pleaded, That the Plaintiff did not make it appear 
that F. K. owed him any Money. The Plaintiff replied, That before the | 


ſaid 25 Day of November he and the ſaid . K. accounted, who then ac- 
knowledged that he owed the Plaintiff 3101, Upon Demurrer to this Re- 
plication it was objected, that the Proof ought to have been by Jury, 
which is the only Proof the Law takes notice of. But it was anſwer'd, 
that a judicial Proof could not be intended by the Parties, by reaſon ot 
the Shortneſs of the Time, and conſequently other Proof muſt neceſſarily 
be intended. And Judgment was given per tot. Cur. for the Plaintitt, 
Lutw. 663. Paſch. 9 W. 3. Ladd v. Garrod. 


of Damages k 
at Tit. IDa- Office, and in what not. 
mages. 


Enquire &c. he has been always ready to render Oower, and the other takes 

pl. 1 8. cites IIIue upon it, upon which Seiſin of the Land is preſently awarded ; an 

34-3, Inqueſt of Office wall not be awarded ta inquire of Damages, but 
thep Pally , nquir'd by the Inqueſt which is to try the Iſſue. 22 E. 4. 
15. Adjudged. 

2. In an Action, if he in Reverſion prays to be reſceived upon De- 
fault of the Tenant, and the Reſceipt is counter-pleaded, upon which 
they are at Iſſue, and it is found at the Niſi Prius againſt him in Re- 
verlion, by which Judgment is to be given againſt the Tenant upon 
his Oetault ; yet the lame Inqueſt which tried the Jſſtte may tan che 
Damages againit the Tenant. 39 E. 3. 8. b. (But that it is but In 
queſt of Office as to this.) 

3. The Iiſue ot Tout temps priſt & uncore eſt ſhall be tried by Jury upon 
Iſſue join'd, and not upon Writ of Enquiry of Damages, Br. Trialls, 
pl. 132. cires 34 E. 3. and Firzh. Enquett 59. | 

4. Where Iſſue is tried in Duare impedit, and the Plenarty is nit in» 
quired, or who laſt preſented &c. this can't be inquired after Ex officio : 
per Hank. and Attaint does not lie; Quod non negatur, Br. Enquett, 
pl. 44. cites 11 H. 4. 79, 80. 


Br. Brief de I. Dower, if the Tenant comes at the Grand Cape, and fays that 


(H. a, 2) 


See Inquiry (H. a) Trial. In what Caſes it ſhall be by Inqueſt 9 : 


in the Writ; and becauſe the Sheriff himſelf ought to have kept it in 


| — * . N | * | * Ori i 11 
(H.a. 2) Actions; what are * Local or Tranſaory, * Oginally 

f was laid in 

G . the Place 
+1. Arrantia Charte may be brought 12 ae County, if the Deed where it was 
bears not Date in a Place certain. Weſt's Symb. S. 197. mo done, 

cites 31 E. 3. | n 


1 | written Con- 
tract bore Date at a certain Place, and the Treſdaſſes on Land were in their own Nature Local, and 


the Decenna was reſponſible for the Appearance of the Parties within their Diſtricts ; but when the 
Cuſtom of Decennary began to wear off, Men could go from Place to Place, and the King's Writ iſſued 
to any Place where the Defendant reſided ; from thence they began not to date their Contracts at any 
Place, that ſo they might ſue them at what Place they pleaſed ; for before the Capias, the Proceſs by At- 
tachment and Diſtreſs could be only executed cubere his Goods <were, and this beger the Diſtinction between 
Tranſitory and Local Actions; tor the former related to Goods and Chartles, and follow'd the Debtor 
wherever he could be found, but the latter related to Lands and Tenements; and fo the Proceſs was ge- 
neral, and on the Lands, tho in Treſpaſs Vi & Armis the Proceſs was on the Perſon, but created no 
Inconvenience, becauſe it was an Action that was generally between Neighbours, and the Perſon had 
no Occaſion for a Writ into a 28 County in order to find the Defendant. 

In the Tranſitory Actions the Plaintiff had Liberty to chuſe his Venue, being ſuppoſed to lay it 
where the Fact was donde, and that it was done in the County where the Writ was brought; bur if the 
Writ followed him into foreign County, he having fled from the Place where the Fa& was done. the 
Plaintiff was at Liberty to chuſe from what Vicinity the Pares ſhould be ſummon'd. r 

But the Defendant could not by his Pleg after the Venue, unleſs the Matter pleaded was local. 

The Reaſon of the Diſtringas was, that where the Decenna's were broken, where People were ob- 
liged ro anſwer locally, the Plaintiff was neceſſitated to ſeek the Defendant, and to ſummon or attach 
him in the County where he reſided, and the County was put into the Margin; the Record begins that 
the Defendant was ſummon'd or attach'd, as in that County; and this Notion ſeems to be borrow'd from 
the Canoniſts, where the Rule is, Quod Actor deber ſequi forum Rei. 

Now fince the Law obliged the Plaintiff to ſeek the 4 Forum Rei, the Defendant could not al- 
ter the Judicarure of the Fact by any Plea that could be determined in that Place, becauſe ſuch Plea 
was not Alieni Fori; and it would be hard that the, Plaintiff, who was forced to ſeek the Defendant, 
ſhould go elſwhere to have the Cauſe determined; but where the Plea of the Defendant was local, ſo 


4 that the Place made Part of the Iſſue, there the Place of its own Nature was Alieni Fori ; and there- 


fore to prevent a Failure of Juſtice, the Venire was carried into a foreign County. 

But if the Plaintiff's Declaration be for a Matter local, where he cannot follow the Perſon of the 
Peferdant, as in Quare Clauſum fregit, there if the Defendant could not be found in the Cou 
where the Treſpaſs was commitred, they could not follow the Perſon of the Defendant, and ſo they had 
only the Proceſs of Outlawry ; but as the Plaintiff was obliged to follow the Defendant, ſo the Plain- 
tiff had his Choice from what Vicinage within the County he would try his Cauſe ; for if he had been 
obliged to lay it in the Neighbourhood of the Defendant, where he was ſummon'd, the Defendant 
might have had Influence enough to obſtruct Juſtice. G. Hiſt. of C. B. 68, 69, 50. 

V arrantia Chartæ may be brought in another County than were the Land is; Per Thorp ; but Brooke 


fays, Quere inde: For by F. N. B. the Plaintiff ſhall recover in Value and Damages; and therefore it 


ſtems that it hall be brought in the County where the Land is. Br. Lieu. pl. 10. cites 30 E. 3. 4 


2: Ward of the Body only was awarded well brought in another County 
than were the Land is; but the contrary ſeems to be Law, and contra 
21 E. 3. 42. Br. Lieu. pl. 10. cites 40 E. 3. 4. 

3. And it was ſaid here that Account againſt the Bailiff of a Manor, 
ſhall be brought in the ſame County where the Manor is. Br. Lieu. 
pl. 10. cites 40 E. 3. 4. ; 2 

4. But Detinue may be brought in the County where the Detinue is, 
as well as in the County where the Bailment was. Br. Lieu. pl. 10. cites 
oy" Bill of Diſceit was brought in the Exchequer, againft the Sheriff, oo | A 
upon his Account there, for embezz/ing of a Writ of Exigent agatuſt £5. poſt in 
four, where three render d themſelves, and the fourth was outlaw'd, and the gcaccario fur 
Sheriff embezzled the Writ, and it was brought in Middleſex in Scaccariv, LAccom pt le 
where the Delivery and the Embezzlement were at H. in the Couttty of B. and l Vie) vers 
yet good; for the Diſceit is to the Court, and it ſeems that the Matter EEE 
is not local; and the Sheriff ſaid that he deliver'd it to W. N. to bring it 
to Weſtminſter, who was robb'd of it by the Way by one of the three 


his 


MY. A. a. 3 as 


Trial. 


n—_—__ — 


his Cuſtody, therefore Per judicium, no Plea ; and the Plaintiff recover'd 
Damages 10 l. and that the Detendant be committed to Priſon to make 
Fine to the King, and gree ro the Party. Br. Bille, pl. 22 cites 41 Af: 


The Law 6. 6 R. 2. Stat. 1, 2. Enacts that, If in Writs of Debt, Accompt, and 


2 57 the like, it hall be declared that the Contrati thereof was made in another 
Gain Ceunty than is contain'd in the original Writ, ſuch Writ ſpall be abated. 


between lo- | | 8. 

cal ard tranſitory Actions, it ſeems that towards the 6 R. 2. it was abuſed to Vexation.; for Plaintiff; 
would lay their Actions far from the Place where the Fact was done, ſo that the Defendant was necef. 
ſtated to carry his Witnefles into that County, how far ſo ever from that Place where the Fact was 
done ; to prevent which, this Statute was made. G. Hiſt. of C. B. 72. 

This Statute was inter.ded to have confined all Actions to their prozer Counties, butt hen it would have 
created greater Miſchief than it was deſign'd to have prevented, if a Plaintiff could not have fol lou d 
his Debtor into another County; but the Statute is ſo worded, that it only provides that the Count 
Nould agree with the Writ in the Place which did not make the Tranſitory Actions Local; but to ob- 
viate the Inconvenience, the Judges conſtrued it to impower them to change the Venue; and therefore 
in all Caſes, unleſs of Specialty, the Court will change the Venue to the Place where the Fact was done; 
and therefore they Non-Pros the Plaintift in ſuch Caſes, unleſs he gives ſome Evidence of the Fact 
within the County where the Writ is brought; and theſe Rules are good ſince they tend in Effect to 
abate the Writ, according to the Statute, G. Hiſt. C. B. 72. 73. S. P. in the very Identical 
Words in the New Abridgment, 34. . | 

But in Caſes of Specialty, they did not charge the Venue, becauſe if the Contract was not dated at a 
particular Place, it was preſumed ſo to be admitted, that it might charge the Defendant in any Place ; and 
tlie very Form of Noverint Univerſi, ſeems to be calculated, that it ſhould be taken as a Contract in all 
Places whatſoever ; and therefore it ſhould take away one of the Benefits of his Specialty to confine 
him to ſue it in the County where it was executed. G. Hift. of C. B. 73. 

Debt in London, the Writ was Pracipe Albati Sari Albani in the County of Hertford; and becauſe 
County is expreſs'd in the Writ ard Count, therefore it ſhall be brought in the County of Hertford, 
and therefore ſhall abate ; for it was dated in Demo neſtra capitulari &c. which ſhall be intended where the 
Alley is, but notwithſtanding thoſe Words (Dated in Domo noſtra capitulari) yet if the County had nt 
been expreſſed in the Writ leſere it might have been intended that the Abbey was in another County, And if the 
County had not been in the Writ, the Defendant could not have pleaded to the Writ that the Obligation 
aß made tn arother County, and ba the Statute 6 K 2. cap. 2. ſays directly that he may have this 
Plea ; Quere, for it is not put in Ure. Br. Lieu. pl. 63. cites 21 E 4. 26. 

If a Hend bears Date * at large, viz. at no Place certain, he may bring Action in England where he 
will. And by ſeveral, before this Statute a Man might have brought Debt in Londen, and declared upon a 
Bond made at York. Br. Obligation, pl. 60. cites 21 E. 4. 74. Br. Lieu &c. pl. 63. cites S. C. and 
ſays it ſeems to be there, that it ſhall be intended to be made where he alleges it ; for before this [Sta- 
tute] the Action might be brought in one County, and declare upon the Obligation made in another 
County. 

* By: Lieu, pl. 87. cites 13 H. 5.13.8. P. 


Br. Lieu &c. 7. Debt by him who recover'd the Land in Writ of Entry and Damages 
pl. 29. cites 10 10 J. againſt the ſame Defendant, and the Land was in the County of &. 
S. G.and that % there was the Writ brought of the Land, and the Action of Debt was 
of Recovery F ji 

at York brought in Middleſex, where the Fudgment was given of the Damages, and 
Debr lies not yet the Writ awarded good ; Contra in Scire Facias to execute the Judg- 
in Bank; ment; tor there the Tenant ſhall be warn'd upon the Land, & Habere fa- 


Per B : ; b a 
1 cias ſeiſiuam ſhall be in the fame County where the Land is; but in Debt 


of Thirne, the Summons thall be to the Perſon. Br. Brief, pl. 190. cites 22 H. 
for Doubt 6. 38. 
of double Execution. | 
If a Man recovers Damare or Debt in C. B. ien Treſpaſs er Ollieaticn laid in any other County, if the 
Plaintiff will bring an Action of Debt for the Sum recoter d, Le muſt lay it in the County of Middleſex, and 
not in the County where the firſt Action aroſe ; aud the Reaſon is apparent, for he muſt account upon the 
Record, by which it appears to the Court, that the Cauſe of this Action ariſes in Middleſex, where 
Judgment was given, and the Record for thar Treſpaſs that was done ; and that Obligation that was 
made in another County is not now the Cauſe of this Action, but the Judgment, which has made No- 
8 — which begins there; Per Hobart Ch. J. Hob. 196. pl. 24S. in Caſe of Hall v. 
/1nckheld. 


Of Conſpiracy 8. In Conſpiracy, the Writ did not make Mention in what County the Place 


in the County 0 55 . | = : 2 
of 1 © hes was where he was acquitted, but that Legitimo modo acquietatus fuit apud D. 


tion does not &c. and yet well; tor it ſhall be intended to be in the County where the 
lie in the Action is brought, it the contrary be not ſhewn. Br. Lieu. pl. 8. cites 


County of H. 6. 46. 

Bedford, bur 35 4 

only in the County of Fucks; for the Recovery in one County is no Bar againſt a New Action thereof 

brought in another County. Br. Lieu, pl. 87. cites 13 H. 7. 17. ? 
] 


A. kk ad cs ab 
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Ik there is a Conſpiracy in one County, and an Indictment in another, the Action may be bronght i 
eicher; Fer Holt Ch. J. 11 Mod. 257. pl. 12. Mich. 8 Ann. B R. Leveridge v. Hoskins. 3 


9. As, Præcipe quod reddat in D. he ſhall not ſhew that D. is in the 
ſame County. Br. Lieu. pl. 8. cites 35 H. 6. 46. 
10. And Treſpaſs in D. likewiſe without ſaying in D. in Comitatu tua, 
quod nota, and this ſeems to be in Writ or Count; for thoſe ſhall be 
brought in the ſame County where the Writ is, or where the Act was 
done. But Contra in Bar, Title or Pleading ; tor there he ought to ſhew the 
Place and County; note the Diverſity. Br. Lieu, pl. 8. cites 35 H. 
6. 46. 0 | | 
= Error becauſe where I. was in Execution upon a Statute Staple in 
London in Ward of the Sheriff of L. they permitted him to eſcape ta F. in 
Surrey, and the Action was broug ht in London, and they were at Iſſue, and 
found for the Plaintiff, and he recover'd; by which the Defendant brought 
Writ of Error, becauſe the Action ought to have been brought in Surrey and 
not in London; and by the beſt Opinion it is Error. Br. Error, pl. 8a. 
cites 15 E. 4. 18. * | | 8 
12. Treſpaſs of Battery or Goods carried away are not local, and there. Br. Jurors, 
fore may be brought in another County than where the Treſpaſs was pr 27: cites 
done. Br. Lieu, pl. 65. cites 18 E. 4. 1. Nr 


| | | J. 104. S. P. 
cites M. 2 M. 1. Battery and Goods carried away are determined to be Treſpaſs Tranſtory — not 
Local, and therefore the Action thereof may be brought in any Place; for the Place is not traverſable 
there. Br. Lieu, pl. 65. cites 18 E. 4. 1. & 43 E. 3.23. & 8 H. 6. 36. & 9 E. 4. 26, 27. Ind of 
Maihem, no Regard was to the Place. Ibid. cites 41 Aſſ. 21. But "Treſpaſs of Trees cut, or Graſs 
trampled, is local, and muſt be brought in the proper County. Br. Atraint. pl. 104. cites M. 2. Ma. 1. 


13. If I leaſe Land to V. M. in the County of Bucks, rendring Rent, I See pl. 19. 
cannot bring Writ of Debt thereof in the Count of Bedford; tor the 1. and thy 
Defendant may traverſe the Leaſe made there. Br. Lieu, pl. 89. cites 

13 H. 7. 17. | 

14. The Plaintiff ſhewed the Place of the Receipt of Money on an aſurious 
Contrat#, and not the Place of the Contract; and yer had Judgment for 
the Queen, without any Exception to it before Judgment, or Error 
alter; for the Contract is but Inducement to the Receipt, and it all be 
tried where the Taking was. 1 Leon. 97. pl. 125. in Cale of Sir Wolla- 
oy; Dixie, cited Per Popham Attorney General, as 20 Eliz. one Bird's 

e. 

15. Taking of Rents of Lands in one County, may be laid in another; 
but raking Iſſues and Profits of Lands, muſt be laid where the Land lies. 
3 Le. 238. pl. 327. Mich. 32 & 33 Eliz. Per tot. Cur. in the Exchequer, 
in Owen Morgan's Calc. | 
16. Debt for Arrearages of Rent-charge by Executor of Grantee, and 
after Death of rhe Grantor, muſt be laid where the Land is; tor the 
Perſon is chargeable only in Reſpect of the Poſſeſſion. Hob. 37. pl. 
42. Pine v. the Counteſs of Leiceſter. 

17. Regularly it is true, that every Action muſt be brought in that County 
where by the Record it appears the Cauſe of Action began, which ſometimes 
may admit an Election; As where the Admiral Court hits in Middleſex, 
and ſummons a Party in Eſſex, the Action upon the Statute may be in 
either of both Counties. And if a Man recover a Debt in the Court ot 
Norwich, and will bring his Action of Debt upon that Record in C. B. 
he muſt lay his Action in Norwich; Per Hobart Ch. J. Hob. 196. pl. 

248. in Caſe of Hall v. Winckfield. 

18. Deviſee of the Rever/ion of Lands in Southwark, brought Debt in Win. 26 
London for Rent Arrear. Jones took W e to the Action's being 4 3 * | 
brought in London, whereas it ought to be brought in Southwark, be- fear 
cauſe being brought by the Deviſee of the Reverſion, it is brought upon ibid. 5% 8 C. 
the Privity of Ettate, and ſo not well brought. And ot the fame Opi- and 8. F. 
11011 
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moved by nion were Winch and Hutton J. abſente Hobart in GMPOAY 5 and 
Jones J. and ſudgment accordingly. Jo. 43. pl. 2. Mich. 21 Jac. in C. B. Tres 


7 — be- hearne v. Cleabrooke. 


ing abſent) p . | y | | 
that this was a Miſtrial.— Hutt. 68. S. C. And it is ſaid there, that becauſe it appears to the Court, 


that this Action is founded upon a Contract in Law, therefore it ought to be brought in Surry.——< 
2 Roll. Rep. 382. Treca v. Cleabrooke, 8. C. adjudged. And Jones J. ſaid it was fo reſolved in the 
Cafe of Humble v. Glover, in B. R.--——— Jo. 44. ſays it was ſo adjudged per tot. Cur. in a Writ of 
Error, Paſch. 6 Car. in Sir Stephen Bourne's Cale. 


n... 


wv 
= ea... 


Godb. 385. 19. A Leaſe in London was made of Lands in Middleſex. Leſſee af. 
pl. 473 4 ſigns ; Leſſor dies. The Adminiſtrator of the Leſſor brought Debt in Lon. 
B lk ? ©" don againſt the Aſſignee. The Queſtion was it it was well brought. Jones 
&mith's ſaid, that where Debt is brought «pon the Contract, it may be brought 
Caſe, 8. C. any where. But where it is brought «pon the Privity of the Contratt, as 
—_— here it is, it muſt be brought in the Place only where the Land lies; 
AGES Oi. and that this had been adjudged in B. R. and in C. B. And the Court 

ordered the Plaintitt to pay Coſts, and then he might amend his Dec la- 


nion that f ; 
the Action ration. Lat. 197. Hill 2 Car. Smith v. Wayt. 


was not well a 
brought, but onght to have been brought in Middleſex.—8. C. cited D. 270. b. pl. 25. in Marg. 


Action of Debt for Rent againſt an Aſſignee of a Term, is local, and ſo is an Action of Covenart againſt 
ſuch Aſſignee, becauſe is is founded on the Privity of Eſtate. And rho' in the Principal Caſe, the Lea 
was of Lands in Ireland, and the Rent was covenanted to be paid in London, yet this does not alter the 
Caſe. Carth. 182. Hill. 2 & 3 W & M B. R. Barker v. Damer.——; Mod. 336. S. C. according. 
ly. — —1 Salk. 80. pl. 1. S. C. accordingliy.—— Show. 191. S. C. argued. ——And Ibid. 193. Arg. 
agrees that Debt againſt Aſſignee is local, becauſe it reſults purely from the Privity of Eſtate, and ariſes 
only from the Perception of the Profits. — 8. C. cited 6 Mod. 194. in the Caſe of Tap v. Bally, and 
is there ſaid by Holt Ch. ]. to be good Law. S. P. For the Eſtate is local. Bur it is otherwi/e were 
it is founded on a Privity of Contract, which is tranſitory. As in Debt for Rent by Leſſor ; for that may be 
where the Land lies not. And if a foreign Iſſue which is local, ſhould happen, it may be tried where 
the Action is laid; and for that Purpoſe the Plaintiff may enter a Suggeſtion on the Roll, that ſuch x 
Place in ſuch a County is next adjacent; and it * tried in B. R. by a Jury from that Place, ac. 
cording to the Laws of that Country, which ma given in Evidence upon Nil debet pleaded. Per 
Cur. 2 Salk. 651. pl. 31. Trin. 3 Ann. B. R. Way v. Tally. 


S. P. By 20. If Debt be brought by Grantee of the Rever/jon, it muſt be where 
3 and the Land is, becauſe it is brought on the Privity of Eſtate Per Jones]. 
der , Godb. 385. in Smith's Caſe. 


Tones J. 2 
Roll. Rep. 
383. Mich. 21 Jac. B. R. in Caſe of Trea v. Cleabroke. 

Aſſignee of the Reverſſon of Lands in the County of Somerſet, upon a Leaſe thereof made in London for 2 
Years rendring Rent, brought an Action of Debt in London for the Rent arrear, after the Aſſignment and 
Attornment. All the Court conceived, that ſeeing by the Aſſignment of the Reverſion and Attornment, 
the Privity of Contract is gone, and the Rent follows the Land, the Plaintiff being only intitled to it 
by Reaſon of his having the Land, the Action ſhould be brought in that County only where ir lies 
And therefore Judgment was reverſed. Cro, C. 183. Paſch. 6 Car. B. R. Bord v. Cudmore. 

Aſſignee of Reverſion ſhall have Covenent againſt Leſſee for the Rent in a foreign County. But other. 
wiſe it is of Debt; for the Statute of H. 8. puts the * in the ſame Plight as the Leſſor himſelf 
was, as to Action of Covenant. And ir is clear that Leſſor might have brought his Action where he 
pleaſed ; for the Stat ute made it aſſignable. But it ſeems Debt ſo brought in a foreign County had been 
ill, becauſe it was annexed to the Reverſion by the Common Law, and to be brought in the County 
where the Land lay, and not elſewhere, without a perſonal Contract; but the Reaſon of a perſonal 
Contract is not extended to the Caſe of Covenant, which by the Statute is transferr'd as amply as the 
King himſelf might transfer any Choſe en Action. And Judgment for the Plaintiff. Sid. 401. pl. 8. 


Hill. 20 & 21 Car. 2. B. R. 'Thursby and Hall v. Plant. Lev. 259. S. C. accordingly. — Saund 

| | 1A S. C. Vent. 10. Nurſtie v. Hall, ſeems to be S. C. but adjornatur, becauſe the Court was Pl 
nl not full. ot 
* It was agreed by all, that the Grantee of a Reverſion may maintain an Action of Covenant againſt the 7 
1 Leſſee himſelf, as well in the — where the Demiſe was made, as in the County where the Lands ite 
1 lie, becauſe the Privity of Contract between the Leſſor and Leſſee, is transferr'd to the Grantee of the ; 
„ Reverſion by the Statute of H. 8. &c. Carth. 183. in Caſe of Barker v Damer. S. P. Per Holt rr, 
| Ch. J. but the Aſſignee of Leſſee remains at Common Law. Show. 199. S. C. th 
1 * 
Ti - 
4 Sid. 234 pl. 21. Debt upon Obligation at London, conditioned that if ſuch Ship does ſo 
1 a7 S. C. the not miſcarry in ſuch Voyage, to pay &c. The Defendant pleaded, that the 18 
efendant Ship“ id at Falmouth in Com. Cornwall. The Plaintiff demurr'd, C 


pleaded that 


the Ship and Judgment for him; for all this Matter is tranſitory, and the Plain. 
* return'd to 


titl 


— — 
2 E 


* » 
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tiff has Election to bring his Action in which County he pleaſe; and Falmouth. 
the Defendant is obliged to plead all tranſitory Matters, as this is, in the After ſeve- 


ſame County; tor if :he Ship periſh in the one County, or in the other, it is *. 


one. But if he hath local Matter to plead, he may plead this in the held | 
County where the local Matter ariſes, and by this bring the Plain tiff to cho —— = 
try it in another County; otherwiſe not. Lev. 149. Mich. 16 Car. 2. cient Books 


are, that the 
B. R. Collins v. Sutton. — 4 


. 0 4 ma nge 
the Venue, yet the Practice and Law now is, that he cannot do it in tranſitory Actions r 
adjudged the Plea ill. But where the Action is not tranſitory, the Defendant may plead foreign Plea; 
but then it ought to be ſworn, or otherwiſe it ſhall not be received. PF 


22. Debt for Rent lies againſt Executor in other County than where Lev. 127. 
the Land lies, if it be in the Detinet only: Otherwiſe if it be in Pebet & && bur 
Detinet, as it ought to be, if he has not aſſigned. Reſolved. Sid. 266. 28 


pl. 17. Trin. 17 Car. 2. B. R. Helliar v. Casbard. eee. at] 

. F : Ba 28 5 it is brought 
in the Debet & Detiner, viz. for Rent incurr'd in the Executor's Time, it muſt be where the Land 
lies; but where in the Detinet only it may be brought where the Leaſe was made, becauſe it is for Ar- 
rears in the Teſtator's Life- time. Agreed per Cur. Vent. 236. Hill. 24 & 25 Car. 2. B. R. Anon. 
8. P. And where it is in the Debet & Detinet, he is charged as Aſſignee upon the Privity of Eſtate, 
and not on the Privity of Contract; and therefore muſt be brought w Land lies. 2 Lev. 80. 
Hill. 24 & 25 Car. 2. B. R. ſeems to be 8. C. Cormel v. Liſſet. 


23. Where the Matter conſiſts of two Parts in ſeveral Counties, as If a Cauſe 


Sale in London, and Delivery in Kent, the Plaintiff ſhall have his Election. > wgrons 
Per Cur. Vent. 344. Mich. 31 Car. 2. B. R. Anon. — Ry 

a I , 8 * 1 County, and 
partly in another, it is in Election of the Plaintiff to lay it in which County he pleaſes; as if a Country 
Chapman ſends a Letter to a Tradeſman in London to ſend him Goods into the Country, he delivers them ac- 
cordingly, and they come to the Chapman's Hands; there the Cauſe of Action ariſes in both Counties, 
he may lay them in either. Per Holt. 12 Mod. 76. Trin. ) W. & M. Anon. 


24. Debt upon a Record is local, and cannot be altered; But if one 


Live a Record in Evidence, it is not local. Per Pemberton Ch. J. Skin. 


44. Paſch. 34 Car. 2. B. R. in Caſe of Lord Shaftsbury v. Graham. 

25. Covenant &c. brought in London, upon Articles of Agreement, This Caſe 
wherein R. P. Vicar of S. covenanted to permit the Defendant to receive to A cited 
his own Uſe, a/l Daties of the ſaid Vicarage for one Year, to be due at 8. nn 
Michaelmas following &c. and the Defendant agreed to pay the Plaintiff the Cour! 
150 J in Lieu of the ſaid Tithes, and avers Performance on his Part, but becauſe the 
that the Defendant had not paid the 150 1. The Defendant pleaded in Bar, any be id 
that R. P. died at . before Michaelmas &c. And upon a Demurrer, Ex- Hate . 
ception was taken, becauſe the Defendant has pleaded a tranſitory Thing, reicular 
viz. the Death of R. P. at S. whereas the Action is brought in London. Place. Ld. 


But the Plaintiff had Judgment by the Opinion of the whole Court. 4 


Lutw. 343. Trin. 5 W. & M. Pyke v. Pullein. 9 W. z. 
ſe 
Errington v. Thompſon, "ol 


26. In tranſitory Actions, as for Battery and Taking Ml Coods, the If the fpe- 


Plaintiff may allege the Tort done, not only in other V% bur alſo in © Mayer 
other County ; and the Place cannot be traverſed without ſpecial Cauſe of rin 
Juſtification, which extends to ſome certain Place ; as in Caſe of a Con- — bs 
ſtable arreſting a Man for Breach of Peace, in Action againſt him, he may falſe, the 


traverſe the County, but then he muſt traverſe all other Places, except *laintift may. 

the Vill where he is Conſtable. The ſame in taking of Goods. But 28 = 

where the Cauſe of Juſtification is not reſtrained to any certain Place, i. e. — * 

ſo local, that it cannot be alleged in other Vill; Then, tho' the Action ſpecial Mat- 

is brought in a foreign County, he ought to allege his Juſtification in the ter alleged 

County where the Action is brought; As if a Man is beat in the ue of I? the De- 
Addl: 
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fendant; ard Midldleſtx, and he brings his Action in the County of Bucks, the Deten. 
ftoa Tra- dant cannot plead that the Plaintiff made Aſſault on him in the Count 
88 of Middleſex, and traverſe tbe County of Bucks, bur he ſhall plead 
upon a Tra- his Juſtification in the County of Bucks, becauſe the Cauſe of his Juſtif. 
verſe when cation is good in any Place; and ſo it is in Cafe of Bailment of Goods, and 
Ty dug other Caſes for tranbrory Ae j Per tor. Cur. 2 Lutw. 1437. Paſch. 


the Plaintif 8 W. 3. C. B. Searle v. Darlor 


of the Be- 1 
nefit which the Law gives him. 2 Lutw. 1438. in S. C. cites Poph. 101. Paramour v. Verrold. And 
No. 3 50. 8. C. 


27. Local Action is not to be laid any where, but where it did ariſe, 
without Conſent of Parties. Per Cur. 12 Mod. 399. Paſch. 12 W. 3. 
Anon. ? 
2 Galle. 669. 28. In Caſe for a falſe Return to a Mandamns, for reſtoring .... to an Office 
Un AP in the Corporation of Ox/ord. The Action being laid in Suffolk, it was 
the Mayor moved at the Bar to have it laid in another County, to preſerve the Peace 
of Oxford; and Quiet of Suffolk. Per Cur. This Action being a local one, muſt in 
bur it ſhould its Nature be brought either in S, where the falſe Return was made, 
ws Yor tay or Middleſex, where it appear*d on Record; and the Plaintiff has his Elec. 
59 tion by Law of the 2 Counties, and the Court cannot lay it without his 
Conſent in either of the 2 Counties; tor it conliſts of 2 Fal/ities, viz. 
the Fatt, and of returning it on Record, It was agreed, thar in tranſitory 
Actions the Plaintiff has not a peremptory Election; but the Defendant 
might transfer it to the right County, unleſs the Plaintiff would be 
bound by Rule to give material Evidence of ſome Fact in the County 
where he laid it. 12 Mod. 515. Paſch. 15 W. 3. The Corporation oi 
| _ Otford's Caſe. | 
Dating ef a 29. It a Bond bear Date at a Place certain, the Action thereupon muſt 
Bond to be be laid there; Per Holt Ch. J. 6 Mod. 195. in Caſe of Way y, 
at a certain Yall 5 ; 
Place, makes J. 
it local; and 
ſhould rhe City of London hold Plea, if it were dated at York it would be erroneous, But the makin 


of a Bond <itheut Dating, makes it tranſitory ; and may be ſaid to be made all over England. 11 M 
51. pl. 21. Paſch. 4 Ann. B. R. Anon. | 


30. In Cafe the Plaintiff declares, That he was poſſeſs'd of a Farm 
and a River, apud D. in Com. Devon; and that the Detendanr, to damage 
the Plaintiff's Farm and River, did at a Place, vocar* Davys's Cloſe in 
Com. Dorſet, dig 2 Ditches, and diverted the Plaintiff”s Water out of the 
Rivers, and damaged the Meadows ; but does not ſay per quod, An Ex- 
ception was taken, that the Action is brought in a wrong County; for 
it ſhould be brought where the Trenches were dug. Bur per Holt &c. 
tis good; for here is Cauſe of Action that ariſes in both Counties, and 
the Action may be brought in either. 11 Mod, 257. pl. 12, Mich. 8 
Ann. B. R. Leveridge v. Hoskins. 

31. If a Nuſance be erected in one County to the Damage of a Man is 
another, the Athie mult be brought iz confinio Comitatuum. 11 Mod. 257. 
3 pl. tz. Leveridge v. Hoskins. er 
* 6 Mod. 32. All real and mix d Actions, as Waſte, * Ejettment &c. muſt be laid 
= 4 pu in the ſame County where the Land lies, tor they are local Actions; and 
B. R. gon ſo are Treſpaſſes of Quare Cauſum fregit, and the ſame Places where the 

5 | Wrong was done mult be ſet down in the Declaration. L. P. R. 16. 
Tit. Actions, 

33. But all perſonal Actions, and all tranſitory Actions, as Debt, De- 
tinue, Aſſault, Annuity, Account &c. may be brought in any County, and 
laid in any Place where the Plaintiff pleaſes, except it be againſt an Ofi- 
cer. L. P. R. 17. Tit. Actions, cites Co. L. 282, 283. 

34 Where an Aion is brought againſt 2 Conſtable for a Thing done 
by him by virtue of his Office, by the Statute of 21 Fac. 12, it mult _ 

| brought 


ow. 


_ a, — 
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brought againſt bim in the County where he is Conſtable, and the Fact 
was done, and not elfewhere. L. P. R. 23. Tit. Actions. * 
5. Sheriff took a Bail Bond in Surry, upon an Arreſt made there, an 
the Plaintiff brought Debt upon the Bond in London, and laid the 
Aſſignment there. Exception was taken that the Afignment being tran- 
firory Matter, and not local, ought to have been laid at S. in Surry, 
where the Bond was taken. But per tot. Cur. the Plaintiff may lay the 
Affignment in London if he pleaſe; and judgment for the Plaintiff. 2 
Ld. Raym. 1455. Hill. 13 Geo. B. R. Gregſon v. Heather. 


= FO K* ® 
3 


(H. a. 3) Place. In what County the Action may be 
brought, here there are ſeveral, 


1. IFa Man grants a Rent out of his Land in the County o M. and But where 
charges Land in the County of E. to the Diftreſs, the Aſſiſe ſhall be à Kent was 


brought in the County of M. where the Land lies, out of which the 4 
Rent was granted. Br. Aſſiſe, pl. 151. cites 10 Aff. 4. 9 A . 
BG | PEI ties, and 


Ae brought in one County, the Writ was abated ; for in this Caſe Aſſiſe cannot lic. Ibid. 


2. .Ouare Impedit of a Prebend was brought in the County where the 
Cathedral Church was, and not where the Manor was, which made 
the Prebend and Body of the Prebend ; and well by Award. Br, Lieu, 
pl. 24 cites 21 E. 3. 5. | | | 

3. 4 the Body in the County of D. where the Land lay in the The Plain- 


County of H. and therefore, upon Exception taken, the Writ was abated —— 
by Award. Quod nota, Br. Lieu, pl. 26. cites 21 E. 3. 42. R —— 
of his Ward, 


in the County of York, and ſuppoſed by his Writ that it was done in the County of Derby, and that 
the Defendant carried the Ward to York ; and counted that the Tenancy and the Seigniory by Knight 
Service was in the County of _ The Raviſhment was traverſed, and found for the Plaintiff, and 
Judgment for him. But it was aſſigned for Error, that the Original ſhould have been brought in the 
County of Derby chere the Tort vas done. And ſo was the Opinion of the Court. D. 289, pl. 58. Paſch, 
12 Eliz, Sir Tho. Fitzherbert's Caſe, | 


4. Scire Facias upon a Recognizance in Chancery brought there, and they If Scire Fa- 
were at Iſſue upon Releaſe, and the Record, the Attion, and the Pro- 9 or Re- 
ceſs ſent into B. R. to try; and there at the Ni/t Prius the Plaintiff was non- ——— 


e is acknow- 
ſuited, and brought another Scire Facias in B. R. And Exception taken jedged in Lan- 


that it ought to be taken in Chancery, where the Recognizance. was ac- don before 4 
knowledged, & non Allocatur ; for where the Record remains, there Re, 
the Action thall be brought, for the Record itſelf was ſent there. Con- "7." 


4 , 4 certified in 
tra if the Tenor of the Record only had been ſent. Br. Lieu, pl. 36. cites Ja and 
24 E. 3. 73. there in- 

| | | ; | groſs'd, Scire 
Facias ſhall be brought there, directed to the Sheriff of London, and not to the Sheriff of Hidaleſex, 
where the Bank is; by all the Prothonotaries of C B. Br. Lien, pl. $5. cites M. 5 M. . 
It a Man recovers Annuity in C. B. which ariſes in the County of E. yer the Scire Facias thereupon ſhall be 
2 * in the County of Middleſex, where the Record is; per Juſticiarios. Br. Lieu, pl. 69. Cites 18 
4. 18. | 
But of a Fine or Damages recover'd, the Scire Facias ſhall be brought in the County where the Land i: 
or ct here the Damages aroſe upon the Land. Ibid. % 443. 
_ But of Recovery of Debt here, which aroſe upon a Contract at York, the Scire Facias ſhall be brought 
in Middleſex ; per Littleton. Ibid. | | 
Bail was taken before a Commiſſiener in Yorkſhire, and the Recegnizance was trarſnittted to a Judge of C. B. 
and mage a Record of that Court; afterwards a Scire Facias was bronebt again ſt the Bail, directed to the $01:9- 
riff of Middleſex, And upon Demurrer it was reſolved, that the Seire Fachs was well brought in Mid- 
2 dielex, 


1 
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dieſex, and might have been brought in either of the Counties. 2 Lutw. 1282. Mich. 10 W. z. 
Redman v. Idle. | | 2 | 


— 


Br. Lieu, 3. A Man conſpired at N. in the County of N. to make A. B. Attorney far 
l- 4 z. cites g Adverſary, againſt whom the Conſpirator broug ht Afiſe of Land in the 
add ibid. pl. County of D. to make him plead by Covin, and to loſe the Land &c. And 


And ibid, pl. a a a 
8 en the arty brought thereof Writ of Conſpiracy in the County of N. 


SC where the Conſpiracy was, and not where the Loſing was by the paſſing 


. in the Aſſiſe, and yer well; per Judicium. Br. Lieu, pl. 77. cites 42 


cites 8. C. — E. 3. 14. 


8. 3 cited 0 . 1 1 F 7 f 

per Cur. 7 Rep. 1. b. in Bulwer's Caſe ; for when a Matter in one County is dependant upm Matter in ay. 
other County, there the Plaintiff may elect in which County to bring his Action, unleſs where the De. 
fendant, upon the General Iſſue pleaded, ſhall be prejudiced of his Trial, as he ſhall not be in this 


Caſe. ] 3 
So of Conſpiracy in one County, by which he is indifted in another County, the Action ſhall be 
brought in the firſt County. Br. Eſcape, pl. 36. cites 14 E. 4. 3— Br. Lieu, pl. 72. cites S. C. 


6. A Man had Land in the County of Kent, by which he and his Anceſ- 
tors, and thoſe whoſe Eftate &c. have uſed to make a Hedge, and to incli; 
the Land in the County of Surrey; and for the not doing it, the Party gritvei 
brought Attion upon the Caſe in the County of Surry, where the and Was, 
And the Writ awarded good, becauſe nothing is to be recover'd but 
Damages ; tor it is not in the Right as the Writ of Curia Claudenda is; 

and it is a good Plea, that there are Buſhes and Furzes, abſque hoc that 
there ever was any Hedge there; for it a Hedge never was there, he 
cannot repair the Hedge. Br. Lieu, pl. 84 cites 11 R. 2. & Fitzh. Tit, 
Action ſur le Caſe 36. And ſee Ibid. 37. 
7 Rep. 2. b. », But it aSurgeon aſſumes in London to cure the Plaintiff, and puts con. 
in Bulwer's zrary Medicines in Middleſex, Action may be brought in the one County 


88 — or the other. Ibid. cites 11 R. 2. 


S. P. For the h 
Defendant has a Plea to give him in either County. D. 38. b. pl. 53. Mich. 28 H. 8. in Caſe of Gauen 


v. Huſſey. 


8. Writ of Account was brought in the County of N. and affign'd th 
Receipt in Newcaſtle upon Tyne, which was made a County in itſelt pending 
the Writ, and therefore the Writ well brought in the County of North. 
umberland by Award. Br. Lien, pl. 17. cites 2 H. 4. 18. 

Br. Lieu 9. In Diſceit, the Defendant for 6 5s. covenanted with the Plaintiff by 
&c. pl. 18. Parol to tnfeoff him of his Land in the County of H. and after infeoffed am- 
cites S. C. ther; and he brought a Writ of Diſceit in the County of L. where the 
Covenant was made. And per Thirne, He ought to have brought it in 
the County of H. where the Diſceit was. Quære. Br. Action ſur le 

Caſe, pl. 31. cites 3 H. 4. 3. 
Br. Lieu 10. Treſpaſs upon the Caſe againſt A. becauſe he Had Land in W. it 
Kc. 1 the County of Eſſex, by which be ought to repair a certain Wall upon 
es Thames, and did not, by which the Land of th Plaintiff was ſurrounded 
in the County of Middleſex z and tho' the Damages are to be recover'd df 
the Loſs in Middleſex, and the Action is brought in Eflex, the Writ 
was awarded good; tor the Non-feaſance &c. is the Tort &c. Br, 

Action ſur le Caſe, pl. 32. cites 7 H. 4. 8. | 
Br. Lieu 11. Where a Man has Common in one County to be uſed over a Brides it 
pl 19. cites anot her County, and the Bridge is broken, A/iſe of the Common ſhall be i 
8 the County where the Bridge is. Quod conceditur. Br. Action fur | 
| Caſe, 77 32. cites 7 H. 4. 8. per Rikhil. 

Falſe Impri- 12. If a Man is taken in one County, and impriſon'd in another County, be 
wane may have Action in the one County or the ot her; or he may have his Action 
in the one County, ſpeaking of the Act in the uther County; per Hank. E. 


Jim at S. in a 

the County of Lieu, pl. 67. cites 11 H. 4. 64. 

E. and car- . 

ried him to O. in the County of S. and there detain'd him til! he had made Fine of 101, the Action ** 


broug tis 
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ht in the one County, but it does not appear in which. Chelr. ſaid he ought to have ſeveral Ac- 
— this Caſe, but the Defendant was awarded to anſwer ; Quod nota. gd pl. 23. cites 38 
E. 3. 34 


13. If a Sewer extends into 2 Vills, and it is fopp'd in the one, Action lies 
well in this Vill, and ſhall not abate. And the Defendant pleaded to the 
Writ, that the Land ſurrounded is in S. and not in I. Judgment of the 
Writ. Hank. ſaid, Then you may plead Not Guilty. Skrene ſaid, 
No, Sir; for the Writ is not good no more than in Aſſiſe or Præci 
quod reddat &c. Quære. Br. Action ſur le Caſe, pl. 46. cites 12 H. 


2 14 Diſceit was brought againſt F. N. Sheriff 4 Berks, inaſmuch as the 
Plaintiff recover d Damages in —_ and ſhew'd certainly &c. and bad 
Elegit to the Sheriff of B. which he deliver d to the Defendant, Sheriff &cc. 
at London, and he imbezzled it in the County of B. and the beſt Opi- 
nion was, that the Action ſhall be brought in the County of B. Where 
the Diſceit was, and the Damages ſhall be inquir'd there, and not in 
London. Quære. Br. Lieu, pl. 21. cites 9 H. 7 1 | | 

15. Executors are not chargeable in Action of Detinue, unle/s by the Br. Lieu &c: 
phon of the Goods, and not by reaſon of the Bailment; quod nota; and pl 1. cites 3 
therefore the Action ſhall be brought where the Teſtator died, and not Bat 355 
where the Bailment was made to the Teſtator. Br. Executor pl. 10, for, & Ac- 
cites 3 H. 6. 35. | tion may be 


brought ei- 


ther in the one County or the other. Br. Lieu &c. pl. 6. cites 34 H. 6. 18. 


16. If a Parſon grants Annuity at D. land the Patron and Ordinary an If Annuity is 
firms it at another Place, the Action may be well brought in the Place granted 40 bg 


where the Grant was made; for it ſeems that it cannot be brought in any 2 Er 
other Place. Br. Lieu, pl. 70. cites 7 H. 6. 39. 40. yer? * 
tion 1 


browght in the County of S. where the Grant was made. Br. Lieu, pl. 27. cites 8 H. 6. 23. 


17. If a Man covenants with another in L. to ſerve him in E. Action may 


| be brought in L. Br. Lieu, pl. 24. cites 8 H.6. 23. 


18. A Man fcrged Deeds concerning the Manor of D. which extended into 
the Counties of V. and L. and Action was brought thereof in both Coun- 
ties. Brooke ſays, See the Book; for it is hard to intend how the Ac» 
tion was brought. Br. Lieu, pl. 30. cites 22 f. 6. 53. | | 

19. Debt upon an Obligation brought in the County of N. where it bore If an Obligas 
Date at D. in the County of S. it was ſaid, that there the Plaintiff ought to den be made 
ien, pl. 3 1. cites 22 H. 6. 57. 45e at Lon- 


| don, yet the 
Action ſhall be brought in the County of York, where the Obligation and Contract was Per 
Danby Ch. J. and the beſt Opinion. Br. Lieu, pl. 51. cites 5 E. 4. 21. / 


| /amiſe that the Livery was firfmade at N. in the County of W. where A 


the Writ is brought. Br. 


20. If a Man ſeiſed of Land in the County of E. grants it to N. NM. for 
Years in the County of H. and the Leſſor oufts the Leſſee, he may have Ac- 
tion of Covenant in the one County, or the other. re inde ; but it 
ſeems that Debt lies in the one County or the other. Br. Lieu, pl. 96, 
cites 26 H. 6. and Firzh. Covenant 9. | ret 
21. In * Action upon the Statate of Labourers, it the Retainer be in aue = P. By. 
Qunty and the Departure in another County, the Maſter may have Action 5 e, pr 
in the one County or the other. And where the Servant is retain'd in . | 


0 — — 


one County, and ſerves in another County, he may have Debt in the one Br. 1 pl. 
County or the other. Br. Lieu, pl. 6. cites 34 H. 6. 18. per Priſot. ; 234 FR 


— — 


8. P. Br. Lieu, pl. 11. cites 41 E. 3. 1. and concordat the ſame Year, fol. 20. —8 P. Br. Lieu, 
pl. 33. cires 15 E 4. 18. per Digas; for in thoſe are Privity. ; But contra, <where there is Fort and no Pri- 
Lit y 


7 if 


_ Ws 
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If a Man retains a Servant in the Ccunty of M. and a Stranper takes I im in the Coenty of G. the Action 
Its in the County of G. for no Privity is in the Stranger ; but where the Servant departs, Action may b. 
brought in the one County or the other, for there is Prizzty.* Br. Lieu, pl. 33. cites 15 E. 4. 8 
- Rep. 2. a. in Bu:wer's Caſe, cites S. C. & 41 E. z. 1 b. 38 H. 6. 15.b. 14 E. 4. 6. 20 H. 6. 11-5 
38. b. pl. 53. Mich. 29 H. 3. in Cate of Gawen v. L uſlep, becauſe the Defendant has a Plea to make 
in cach County, viz. in the firſt Place the Retainer is traverſable, and ſo is the Departure. 


- Rep. 3. a. 22. Oſlare Impedit againſt 2, and the one Defendant was efogn'd, and 
2. og 5b * the Plarntiff made Default, and the other. Defendant made tle, and had 
24 » * | 


that Quare Mrit to the Biſhop, and deltvered it to the Biſhop at M. in the County of A, 
Impedit and here the Church was in the County of NM. and the Biſhop refuſed to admit his 
Quare In- Clerk, and the Detendant brought Quare non admilit in the County 
8 . Where che Church was, where it ought to have been brought in the 
de Wan County of M. where the Refuſal was; and therefore the Writ Wag 
where the abared by Award. Quod nota. Br. Lieu, pl. 43. cites 38 UI. 6. ond 
Church i; 23. But * Onare Incumbravit ſhall be brought where the Church is; for 
for by the the Clerk ſhall be ouſted. Br. Lieu, pl. 43. cites 38 H. 6. 14. Per Yelverton, 


one the 
Plaintiff ſhall recover his Preſentation, and by the other the Clerk of the Biſhop ſhall be removed, and 
the Plaintiff's Clerk admitted, and cites S. C. bur cites 4 E. 3. 9. that otherwiſe it is 15 the Cafe ef the 
+ King. But + Dare non admiſit ſnall be brought in the Country where the Refutal was, and nor 
where the Church is; for Damages only are to be recovered, and the Refulil is the Commencement of 
the Tort, and Ground of the Action; ard cites 38 H. 6. 14 & 15. ard F. N B. 47. (F) But Oran 
fen pedit of a Prebend ſhall be brought in the County where the Cathedral Cu is, and not in the Count 
where the Body of the Prebend is; for the. Plaintiff's Clerk is to be irducted and inftalled in the Cx 
thedral Church; ard ſays that with this accords 21 E. 3. 5. and D. 2 Eliz 194. Cpl. 33 ] but that as 
E 3. 24. is, and 15 E. 3. Bricf 325. ſeems contra, and that ſo the Law is well explained in a Caſc where. 
in was a Diverſity of Opinions in our Books, 
* Br. Quare ares pl. 4. * Ss To 
The Ang way bring his Writ of Quare impedit in a foreion Connty, where the Church is not. 
"AY Quod Quere, for it is a Wonder, Br Licu, pl. 58. cites 4 E. 3 9. & Fitch. Brie Ms: Brooks 
+ 8. P. Br. Care non admiſit, pl. 3. cites 38 H. 6. 14. 


7 . % 24. Writ of Valore Maritagii ſhall be where the Refuſal was, and not 
wer Cg, only where the Laud is. Br. Lieu, pl. 43. cites 38 H. 6. 14. Per 
ſays it ſhall Jenney. 

be brought a 

where the Land is; for the Lord need not make any Tender. But if he makes Tender, and the other 
refuſes, and he alleges it in the County, then the Writ lies in the County where the Refuſal was. Ard 
cites 22 R. 2. Tit. brief 937. and 38 H. 6. 15. a. 


-Rep. 2. a. in 25. Debt upon a Leaſe for Tears ſhall be brought where the Leaſe was 
Bulwer' : K 

Cafe, ba 25 and not where the Land is. Br. Lieu, pl. 43. cites 38 H. 6, 14. 
S. C. and * $ Fer Cur. 


M. 6. 23. 
accordingly; for the Action is founded on the Contract made by the Leaſe. * Br, Lieu, pl. 27; 


cites S. C. and P. But Br. Licu, pl. 6, cites 34 H. 6. 18. that Debt may be brought in the one 
County or the other; Per Priſot —8. P. D. 40. pl. 70. Mich. 29 H. 8. dead he is a continual 
Privity between the Leſſor and Leſlce. | 6 


26. It a Man makes Attorney in Middleſex, tobo deceives him at the Nie 
Prius in N. Action thall be brought in the County of N. where the Di- 
ceit was. Br. Lieu, pl. 43. cites 38 H. 6. 14. Per Suliard. 
Debt upon 7 Debt npon Eſcape lies in the County where the Eſcape was, Nota. 
Eſcape was Br, Lieu, pl. 43. Cites +: 0; 8 i. 
8 | „ pl. 43 38 H. 6. 14. Per Suliard. 
London, for that A. B. was condemn'd in London at the Suit ot the Plaintiff, and was there in Z/ard, and 
the Defendant Sheriff permitted him to eſcape ſuch a Day in Southwark, of which he brought the Action, 
and they were at Iſſue and found for the Plaintiff; and it was alleg'd in Arreſt of Judgment, inaſmuch 
as the Action was brought in London, where the Eſcape was in Southwark, and yet the Plaintiff reco- 
ver'd per Judicium; for the At js cell brorght, Per Catesby, in the one Ceunty or the other. Br. Et- 
cape, pl. 36. cites 14 E. 4. 3.——Br. Lieu, pl. 52. cites S. C. 


Br. Lieu, pl. 28 Of Maintenance in one County, by which the! nqueſt paſs d againſt 
£2 ns him in another County, the Action thall be brought in the firſt County. 
Br. Eſcape, pl. 36. cites 14 E. 4. 3. | 
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29. Of Covenant to make 4a Houſe in one County, by which be makes it Bc. Lieu, pl, 
tadly in another County, he may have Action in the one County or the 48 
other, as it is ſaid. Br. Eſcape, pl. 36. cites 14 E. 4. 3. B 

20. Debt upon Account ſhall be brought in the County where the Account 
was made. Quod non negatur. Br. Lieu, pL 33. cites 15 E. 4. 8. 

31, C. brought Bi/l of Debt in London againſt J. S. and J. B. late Sheriffs 

London, in the Exchequer, upon their Account, for that the Plaintiff' had 
; aro againſt N. upon a Statute-Staple, and thew'd the Certainty of 
the Suit &c. and that N. was in Execution in the Ward of the Defen- 
dants, and they ſuffer'd him to eſcape in Southwark in the County of Sur- 
ry, ſuch a Day; and they were at Iffue, and found for the Plaintiff, by 
which he recover'd. . And the Defendants brought Writ of Error, imaj- 
much as the Action was not brought in Surry, but in London. Per Hody, 
A Man ſhall be indicted in the County where he ſuffer'd the Eſcape. 
But per Pigot, Here is no Privity between the Sheriffs and the Plaintiff, 
therefore the Action ſhall be brought in 8. And it a Man be taten in I. 
by Capias ad Computand. and eſcapes in . Action upon the Caſe ſhall be 
brought in S. for there is the Torr 3 and Choke agreed with Pigot. Br. 
Lieu, pl. 33. cites 15 E. 4. 18. 

32. Error. If a Man brings 3 quod reddat, and Protection is Br. Lieu, pl, 
ca at Neft minſter, and allowed for a Tear, and after within the Near be 33. cites 
tells in the County of G. at his Buſineſs, Action upon the Caſe lies in the & C. 
County of G. for there commenced the Tort. Br. Action ſar le Caſe, 
pl. 62. cites 15 E. 4. 18. 19. Per Dygas. | 
33. Where the Action ariſes two Points, he may uſe the Action in 
the one County or the other. Br. Lieu, pl. 33. cites 15 E. 4. 18. 

34. Of Retainer in H. to ſboe a Horſe, and he cloyd him in L. Action 
may be brought in the one County or the other, by Reaſon of the Pri- 
vity. Br. Lieu, pl. 33. cites 15 E. 4. 18. 

35. It a Man be arrefted by Capias in Middleſex, and committed to News 
gate, which is the Gaol as well for London as for Middleſex, Action ſhall 
not be brought againſt him in London upon his Preſence there; for he js 
Priſoner there for Middleſex, and not for London, tho' one and the ſame 
Perſon be Sheriff of Middleſex and London; for it he by Capias award- 
ed in Middleſex, arreſts the Party in London, Action of Falſe Impri- 
ſonment lies. Br. Lieu, pl. 73. cites 16 E. 4. 5. 

36. If a Man cites one in one County to appear before the Admiral in ano- 
ther County, for a Thing done in the Body 2 County, by Force of which 
the Party appears, he may have his Action in the one County or the 
other, at his Pleaſure. 7 Rep. 2. a. in Bulwer's Caſe, cites 5 Mar. 

Dyer 159. b. 42 E. 3. 14. a. 44 E. 3. 31. b. 32. a. 46 E. 3. 8. b. 3 
8 11 55 a. 38 H. 6. 14. b. 14 E. 4 3. a. b. The ſame Law of Court 

riſtian, 

37. In Caſe the Plaintiff declared that H. H. recover d 20 1. againſt bim 
in C. B. and died before Execution, and that the Defendant knowing him to 
be dead, did maliciou/ly, in the Name of the ſaid H. H. outlaw the Plaintiff 
in Middleſex, and upon a Capias Utlegatum, he was impriſoned in Norfolk, 
and laid his Action in Norfolk. It was objected upon a Demurrer, that 
the Action ought to be laid in Middleſex, where the Wrong commenced 
by the Ourlawry ; but reſolved that the Action was well brought where 
the firſt viſible Wrong was, (viz.) the Impriſonment. And where Matte r 
of Fact is mixed with Matter of Record, and a Thing done in one 
2 depends upon ſome Matter done in another County, there the 
the Plaintiff has bis Election to bring the Action in either County. 

7 8 26 & 27 Eliz. EY gr , a W ee 

38. The Defendant was Sheri omerſet, and an Fxinent bein 
awarded againſt the Plaintiff, el er ſues our a e aud vo $16.50 pl 
livers it to the Defendant, who allow'd it, and received his Fees ; but not- accordi:gly. 
withſtanding oa, the Plaintiff; and afterwards he was taken by 1 

apias Utlagatum ix Dor etfhire, where this Action was lu; and it was 
Aa 0. 


90 Trial. 
78 objected, zhat he ought to have laid his Action in Somerſetſhire, where 
the Wrong was done, or elſe in Middleſex, where the Record lay. But 
it was reſolved per Curiam, that he had his Elecfion to lay it in either; 
and that he had well laid it in Dorſerthire, inaſmuch as he was there 
taken by the Capias Utlagat'. Freem. Rep. 6. pl. 3. Mich. 1679, 
: Walker v. Horner. 
* Cro. C. 39. In Treſpaſs for taking his Cattle &c. The Aion was laid in Suſſex, 
294. pl.4 rhe Detendant pleaded the Statute of Limitaticns ; the Plaintiff replicd ha; 
Hill. 8 Car. | anal 1 i . 2 
at another Time, he brought an Original in London, in Battery &c. intend. 

B. R. in the | . 2 g GW, 
Caſe of ing when the Defeadant appear d, to have declar d for this Treſpaſs, and that 
Fynch v. the Defendant was outlaw'd in London, and that within 2 a Time ofter 
Lamb upon the Reverſal of the Ontlawry, the Plaintiff declared here &c, Upon a De- 
an Aſſumpſit. ; 1 et : We f ho 
Croke fl. murrer it was 1nf1 ed, that the Original being laid in London, the 
took a Dif. Plaintiff could not declare in another County, tho' the Caule of Action 
ference, that was tranſitory; but the Prothonoraries intorniing the Court that the 
for as much Courſe. is, that tho* the Original is laid in London for expediting the 
as this Out- Ourl; * wh h - . > Wan 
laury was Outlawry, yer * when the Detendant comes in, the Plaintiff may de- 
not reverſed Clare againſt him in any other County; and the Statute of 21 Jac. cap. 
by Error, 16. gives the Plaintiffs generally Power to Commence a new Action 
_ 22 within a Year aſter the Outlawry reverſed, and that ſo he may do here 

y £129» © to warrant his Declaration within the Courſe of the Court; Judgment 
firſt Original g . 2 TJ 
is not deter- Was given lor the Plaintiff, 3 Lev. 245. Mich. 1 Jac. 2. C. B. Whit 
mined, but wick v. Hovenden, | 
he might 
have proceeded thereupon ; and then to begin a new Original, and in another County, is not accord- 
ing to the Statute of 21 * nor within the Intent of the Statute. But Richardſon, Jones, and Berkley 
held, that the Variance of the County is not material to the Action, being tranſitory, and averr'd to be 
for one and the ſame Cauſe; and altho' the Outlaw ry is not reverſed by a Writ of Error bur avoided 
by Plea, it is all one within the Intent of the Statute ; for the Statute is not where the Outlaw ry is te- 
verſed by Error, but where the Outlawry is reverſed, fo it is by any Means. Wherefore upon their 
three Opinions, a Rule was given that Judgment ſhould be aſfirm'd &c. 


(H.a 4) Venue, Neceſſary in what Caſes. 


I. RIT of Inquiry of Damages is not of any Viſne certain, but 
per Sacramentum proborum & legalium Hominum &c. Br. 
Viſne, pl. 115. cites Lib. Intrac. Placitorum. 
2. In Caſe the Plaintiff preſcrib'd tor a Way from his Houſe in D. over Gr. 
Acre in C. and over Bl. Acre to ſuch a Place in P. and ſaid that the Deſen- 
dant had ſtopp'd his Way in S8. and it was found for the Plaintiff; and 
becauſe he did not allege the Lill in which Bl. Acre was, Judgment was 
ſtaid ; for he ought to allege all Lands thro' which he was to have his 
1 ay. Cro. E. 427. pl. 27. Mich. 37 & 38 Eliz. B. R. Bragg . 
anning. 
Godb. 332. 3. In Caſe brought by an Infant he declared by Attorney, and upon Not 
r Car guilty pleaded had Judgment. It was 4% d for Error that he app.ar's 
B. R. Tol- 2) Attorney, whereas being an Infant, he ſhould have appear d by Guardian ; 
lyn v. Tay- to which the Plaintiff in the Original Action, pleaded that he was of full 
lor, S8. C. Ape at the Time of his Appearance, but alleged no Place where. This was 
— tried in Suffolk where the firſt Action was tried, and found that he was 
is Ce Of full Age. Bur the whole Court held that the Trial was not good, 
was cited, there being no Venue laid. Lat. 194. Hill. 1 Car. Taylor v. Tolwin. 


and denied 
to be Law Mich. 3 Geo. in Caſe of Brett v. Minter, which was thus, viz. 

In Treſpaſs Quare Clauſum fregit, upon Not guilty the Plaintiff had a Verdict and Judgment; 
whereupon the Defendants brought a W rir of Error coram Nobis, and aſizned for Error that J. F ont 
of the Defendants appeared, and pleaded by Attorney, and that he <vas, at that Time, evithin the Age *\ 
Years. The Plaintiff pleaded that the ſaid 2. F. was, at the Time of his Appearance and Pleadirs, 0 9 
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ſtew where &c. and upon Demurrer, Roll 
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fall Age of 21 Years, and not within the Age of 21 Years, prout &c. Et de hoc ponit ſe ſuper Patriam. To 
which the Defendants demurred, and ſhewed for Cauſe that the Plaintiff had not alleged in what Place 
the ſaid T. F. was of full Age. And the Plaintift joined in Demnrrer. It was inſiſted, that the Plea 
was bad for Want of a Venue, and relied upon the Caſe of Taylor and Tolwin, But per Cur. The 
Plea is good, becauſe it is a compleat Traverſe of the Defendant's Allegation, The Defendants allege that 
one of them appeared by Attorney, and that he was then under Age. The Plaintiff pleads that he was 
then of full Age, and not under Age; and if it be neceſſaty for the Trial of the Fnkency to lay a Ve- 
nue, the Defendants ought to have done. (See 2 Bulft, 129. the Venue laid by the Party who pleaded 
the Infancy) but that it is not neceſlary ; and denied the Caſe in Larch. and Godd, to be Law. Upon 
the Argument the Court inclined, that if Iſſue had been joined upon the Infancy, it ſhould have been 
tried in the County where the Action was laid, becauſe the Proceedings upon the Writ of Error, were 
a Continuance of the ſame Record; but at the Time of the Judgment inclined that it ſhould have been 
tried in Middleſex, where thar Defendant 2 N. B. The Reaſon why it is not neceſſary in this 
Caſe to lay a Venue, is (as it ſeems) becauſe the Record itſelf without ſuch Venue, points out a proper 
County for the Trial of the Infancy, MS, Rep. cites Cro. E. 818. 17 E. 3. 13. 21 E. 3. 7. 8. Ent, 
248, Co. Ent. 125. 


4. In Treſpaſs againſt a Parſon for not carrying away his Tithes in dne 
Time, the Detendant pleaded that the Plaintiff gave him no Notice to fetch 
them away; the Plaintiff rep/ied that he did 4 him Notice, bat did not 

: h. J. ſaid he ought to allege 
a Place. Stile 342. Mich. 1652. Liniſton v. Maurice. 

5. In an Action upon the Caſe in Nature of 1 viz. for 2 
falſe and — — Bail to the Intent to defrau the Plaintiff of his juſt 
Debt &c. the Defendant pleaded that he had taken ſufficient Security of 
good Men of his Baily wick; upon which the Plaintiff demurr'd becauſe 
he did not plead at what Place he took Security; but 'twas reſolved 
that it is not iſſuable at what Place the Security was taken, and there- 
fore the Place ought not to be ſhe wn. Sid. 96. Mich. 14 Car. 2. B. R. 

Bentley v. Hore. 

6. In Error upon Judgment in Durham in Debt upon Bond to pay 20 1. 2 Keb. 620. 
the Defendant pleaded Solvit ad diem, not ſaying where; a Verdict pl: 5 neu. 
thereupon is void, becauſe there is no Viſne, and fo no Trial. Trials BR Kor- 
per Pals. 301. cites 2 Keb. 620. cliff v. An⸗ 


derlon, bur 
there the Words (Not ſaying where) immediately follow the Words (to pay 20 l.) 


1 Caſe &c. the Plaintiff Jent the Defendant a Mare to ride from S. in ** 187. 
Norfolk to F. in Suffolk, in which Journey he ſo immoderately rode her that *: 4 co 
ſhe died; after a Verdict for the Plaintiff, it was moved in Arreſt of fta d perm 
Judgment that no Place was laid where this immoderate riding was, and the other 
the Journey is in two Counties, and the Cauſe of Action is the immo- Party _ 
derate Labour; and Judgment was ſtay'd at the preſent, but was after- * 
wards given for the Plaintiff, as Holt, who made the Motion, told rhe —_—y 5. . 


Reporter. 286. Lev. Paſch. 22 Car. 2. B. R. Horſley v. Cotten. 6 Kod $20. 
10. S. 
adjornatur. Ibid, 647. pl. 86. S. C. adjudg'd for the Plaintiff, 


8. Debt upon an Obligation condition'd not to hunt in the Plaintiff” s 
Warren: the Defendant pleads that he did not hunt in his Warren; the 


Plaintiff replies, and ſays, that after the making ot the Bond, & ante 45114 
diem impetrationis brevis &c. venatus fuit &c. The Defendant de- * 
murs; and adjudg'd againſt the Plaintiff, becauſe he does not allege where — 


his Warren lay, that the Defendant might have taken Iſſue. Freem. Rep. 

31. pl. 39. Paſch. 1672. Bud v. Weſt, in C. B. 2 
9. Debt for Rent, the Defemant pleaded Nil debet, and fo Iſſue join'd ; So where 

and at the Day of Nift Prius t Defendant pleaded uad puis darrein Con bene 

nuance the Plaintiff releaſed to him, and does not Name any Place where —.— in 

he releaſed, ſo as no Iſſue can be taken, and to this the Plaintiff de- Debt; the 

murrd; and it was adjudg'd @ Fault incurable. Freem. Rep. 112 pl. Pefendant 


132. Trin. 1673. Gardner v. Bloxam. | 2 


leaſe of Errors without laying a Venue; this was adjndg'd ill, ard then the Plex amounts toa Confeſhion 
| — 


* 
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& che Error. 2 Ld. Raym. Rep. 1005. Hill. 2 Anna B R. Carleton v. Mortagh. — 8 C. 1 Salk 
268. pl. 15. Trin. 3 Annæ B. R. accordingly. 


10. Aſſault and Battery, the Defendant pleads an Arbitrament in Bar, a 
does net fhew where the Award was made; the Plaiutiff demurr'd, an 
for this Reaſon the Plea was ruled to be ill; Jud. pro Quer. Freem, 

Rep. 268. pl. 295. Hill. 1679. Jones v. Walker. a 
2 Show. 56. 11, A Suit was brought in the Spiritual Court for 7ithes. A Probili. 
pl. 42. IN- tion was granted, and an Attachment was brought upon the Prohibition 


A. 0 and Judgment by De fault, and Damages and Coſts given to the Plaintiff. 


and 88. pl. It was alſign'd for _ that zo Viſne was laid where the Suit in the Kc. 
$2. S. C. but Jeſiaſtical Court was; 10 that if the Defendant had pleaded Non proſecu- 
8. P. does tus tuit aſter the Writ of Prohibition delivered, and Iſſue had been taken 


Wen thereon, there could have been no Trial: And there are ſeveral Prece- 


37. Anon. dents where a Viſne is alleged in ſuch Caſe ; and this Difference was 
38 348. taken, viz. Where Damages are given for the Plaintiff, there generally 


Anger v. he lays a Viſne where the Suit in the Eccleliaſtical Court was; but other- 


7 wiſe the Want of a Viſne hurts not. And Judgment was reverſed far 


8 P ſays this Reaſony by the Opinion of the whole Court. Raym. 387. 383. 
that it being Trin. 32 Car, 2. B. R. Brogan v. Aunger. 

made appear | | 
tothe Court, a n 

that in all the Precedents of theſe Kind of Declarations, there is no Place found mentioned of the Pro. 
ceedings after Delivery of the Writ, but the Place only expreſo d where the Writ was delivered, th 
thereupon over-ruled this ſpecious Exception. Bur Ibid. 350. S. C. and S. P. and that the Court (aig, 
that where thoſe Precedents were, there was no further proceeding after Judgment, as there ſeldom 
was when there was Judgment by Nihil Dicit; but here they reverſed it for this Error. -——— 2 fu 
128. Aungier v Brogan, ſays that Judgment was reverſed. 


12. Confideration Executory is traverſable ; and therefore a Venue mu 
be laid. 
13. In Covenant againſt one as Aſſignee, there is no Need of laying 
any Venue, becauſe an Aſſignment is always intended to be made on the 
Lands aſſigned. Per Cur, - Carth. 256. Mich. 4 W. & M. in B. R. 
Huckle v. Wye. ; 
14. Upon a Demurrer to a Plea in Abatement, where the Defendant 
ſaid that the was baptized by the Name of M. and not of P. And the Plain- 
tiff demurred, becauſe no Place where the was baptized is mentioned; and 
alſo the does nor = that the was ſo called at the Time of the Bill ſued ; tor 
where an Act is alleged, there ought ro be a Place mentioned, becauſe 
it is traverſable ; hat if it had been that ſhe was knows by ſuch Name only, 
it might be tried where the Action was brought, becauſe it only concerns 
the Perſon; but becauſe the Defendant did nor ſay that ſhe was called 
M. at the Time ot the Bill ſued, the ought to give the Plaintiff a better 
5 Writ. Skin. 620. pl. 14. Mich. ) W. 3. B. R. Nichols v. Shepherd. 
In this Caſe 15. If a Ville be alleg'd, and no County where it lies, no Proceſs can 
Holt Ch. . iſſue upon it; per Holt Ch. J. Mich. 9 W. 3. Ld. Raym. Rep, 258. in 
cited 34 H. Cafe of the King v. Gri | | 
6. a9. 60. 4 of the King v. Griepe. : 
H. 7. 8. 3 | 
— oh Scire Facias on a Recopnizance was of Breach of Peace; The Breach was aſhgn'd in a Vill, and 
no County where was mention d; and when the Jury was brought to the Bar they were diſcharged, and 
the Information ſer aſide. But in ſome Caſes the Ville alleged ſhall be intended to be in the County 
where the Action is brought; As if Treſpaſs is brought in Middleſex for a Treſpaſs done at Iſlington, 
Iſlington ſhall be intended to be in Middleſex, becauſe that is the Git of the Action. Bur if a Place 


is mention'd in Matter collateral to the Iſſue, it is neceſſary to ſhew in what County it lics, or other- 
wiſe it ſhall not be intended to be in any County. Ibid, 


16. AF of Compo/ition, and a Compoſition purſuant thereunto, was 
pleaded in Bar to an Action of Debt upon a Bond, without reciting the Act 
or laying Venue for the Compoſition, and for theſe Faults jud' pro Quer. 
12 Mod. 249. Mich. 10 W. 3 Dennis v. Roberts. 


17. Whete 
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17. Where the Judgment is upon a Nil dicit, the want of a Venue is 


| and it is the ſame as pleading of 


not material to ſet it aſide, becauſe the Inquiry is not to be of any thing be- 


ſides Damages, which may be inquir'd by any Jurors in the County. 


Lutw. 235. Trin. 13 W. 3. Remington v. Tailor. | | 
18. It Coverture be pleaded to a Writ, it needs no Venue; but may be 
tried where the Writ is brought; and the Defendant maſt ſhew and 
prove the Coverture ; and ſaying in the Replication that ſhe was ſole, 
implies the Negative of a bn as much as that ſhe was not Covert, 
nfancy. If this had been a Bar, the 
Marriage muſt have been /aid at a certain Time and Place; but being in 
Abatement it is well generally; but even there the Husband's „ „ 
ought to be Jhew'd, that the Plaintiff may know whom to have his Writ 
againſt ; Per Holt Ch. J. 12 Mod. 503, 504 Paſch. 13 W. 3. Vezey 
v. Smith. f 
19. Matters touching the Perſon, as Privilege of Attorney, may be plead- 2 Salk, 545. 
ed 1 a Venue. 2 Ld. Raym. Rep. 1 . I 775 Trin. 4 — pl. 8. S. C 
Scawen v. Garret. f accordingly, | 
20. In Caſe the Defendant 8 in Abatement, That the Plaintiff was S. P. by 
an Alien Enemy, and laid no Venue; and on Demurrer adjudged, that it Holt Ch. J. 
was well pleaded ; and the Plaintiff might have replied, that he was 228 
born in England generally. But if ſuch a Matter is pleaded in Bar, it Trin . 
muſt be pleaded with a Venue; and the Plaintiff ſhould reply, that he in Caſe of 


was born in ſuch a Place in England. And in the principal Caſe Jade rec 1 

ment was given, quod Billa caſſetur. 2 Ld. Raym. Rep. 1243. Hill. 8 by Hott 

4 Ann. Pie v. Cooper. Ch. J. Who 
Taid that 


tho* Precedents be both = yet this is a true Difference, and according to Co.. 12 Mod. 503. 
Paſch. 13 W. 3. in Caſe of Vezcy v. Smith, 


(H. a. 3) Want of Venue. Aided by what. 


1. ANT of a Venue is aided by pleading over ; as where in Treſ- 6 Mod. 221. 
paſs the Defendant pleaded a Submiſſion to an Award, and that 322 > ©. by 

an Award was made, which he had perform d, but laid no Venue where — * 

the Performance was. The Plaintiff replied another Award, and the paily. 

Detendant render'd Iſſue upon it. Holt Ch. J. ſaid, That the want of a 

Venue was aided by the Pleading over. 2 Ld. Raym. Rep. 1039. 

Mich, 3 Ann. Purſlow v. Baily. 

2. H in Debt upon Bond no Venue is laid where the Bond was made. S. P. But if 
It the Defendant pleads a Releaſe, this admits the Bond, and aids the . NN 
want of a Venue; per Holt Ch. J. 2 Ld. Raym. 1040. Mich. 3 Ann. „ill be ill; 
in Caſe of Purſlow v. Baily. per Yate | 

Mod. 222. S. C. by Name of Boiſloe v. all 


In what Caſes the Want of Venue ſhall be aided by Verdict, ſee ; © wb 
Amendment & Jeofailes, he 


B b (H, a. 6) 


. 
* 1 . 
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(H. a 6) Venue. What a ſufficient laying of it. 


I. HE Venue in the Declaration was laid at Leek, and not at Leek in 
the County atoreſaid. Detendant demurr'd, and ſhew'd the 
Want of a proper Venue for Cauſe. Plaintiff join'd in Demurrer ; and 
upon Argument the Court gave Judgment for the Plaintiff, It is ſuffi- 
cient, according to the Courſe ot this Court, to lay the Venue at Leek, 
which has Reference to the County in the Margin. And ſince by AF of Par- 
liament the Venire Facias is De corpore Comitatus, it is not neceſſary that any 
particular Place in the County be laid. Barnes's Notes in C. B. 238, 
Eaſter, 9 Geo. 2. Spooner v. Milward, Com. Staff.“ 
2. ſa the Margin ſtood the Word Norfolk, in the Body of the Decla. 
ration the Venue was laid at the City of Norwich, in the County of the ſame 
City, throughout. The Plaintiff executed a Writ of Inquiry of Da. 
mages directed to the Sheriffs of the City of Norwich. Had no Venue 
been laid in the Body of the Declaration, Relierence muſt be had to the 
Margin; but where @ proper Venue is laid in the Body of the Declaration, 
the Word in the Margin ſhall not vitiate it. The County in the Margin 
will help, but not hurt. Barnes's Notes in C. B. 341. Hill. 10 Geo. 2. 
How ſe v. Haſel wood. 


2ST 2. ©” om err age enen ee 


N (. a) Trial. Tenne. Where the Venue cannot come 
I —V out of the Place alleged. Out of what Place it thall 
come, Next Hundred. 


* 
See (G) pl 2 the Iſſue concerns the Mayor and Commonalty of a Town, tif 0 
PS. 2 1 Array ſhall be made all of Foreigners. 31 Af; 19. in All 15 
and ) pi. againſt the Mayor and Commonalty of Winton, — 
2. m ; 
b. — and becauſe in the firſt Caſe a Cuſtom was pleaded which concern'd the City of London, 2 
it was reſolved that the Venire Fagias ſhould not iſſue to the Sheriffs of London nor Middleſex, but to Jt 
the County adjoining, viz. the County of Surry. Mo. 871. pl. 1209. Trin. 12 Jac. C. B. Day v. 
Savage. an 
01 
The Parties 2. [As] In Treſpaſs of Graſs cut in the County of Coventry, ((cilicet, 8 
veing „te rhe City as it ſeenig) and the Jfſue between them was, Whether che 
28 Mayor and Commonalty difleiſed the Detendant Or not; the Venire 
the Venire * Factas ſhall be awarded to the Sheriff of Warwick to make the a | 
Facizs wall nell, tha the Mapor and Commonalty were nor Parties. 15 E. 4 be 
"Ox... 18. Said to be adjudged in the King's Bench upon good Advice. 1s 
of the City, tho' they have the Trial of Things ariſing within the City, but it ſhall iſſue to the Coun- l 
4 Kent, Mo. 871. pl. 1209. in Caſe of Day v. Savage, cites 4o Eliz. B. R. Dr. Ovendales 95 
e. J 


3 New Abr. 4. If an Action of Debt be brought againſt a Hundred upon the WM am 
8 ce Statute of Winchester, the Denire Facias map come trom rhe next the 
uche Ju- Hundred generally, tho there are divers Pills in the Hundred, with her 


ſays the ſu- * 4g 

5 mal = out limitihix it to come from the nert Dill in the bundred. P. nei 

— = Ja. B. R. Per Curiam. ken 
ex — 

dred, becauſe the proper Pares for the Trial of every Fatt done, are the neareſt impartial M en to the tot 

Place where the Fact was done. G. Hiſt of C. B. 51, 52. S P in totidem Verbis.— The Ven. Fa- nr! 


mult be from the next Hundred. Comb 232. Trin W. 2. B. K. Anon. In 
4. — 


E 


l 


n, 
0 
v. 
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rial. 95 
4 In an Action of Treſpaſs for taking of Wood in Crundall, ff Triats per 
Defendant pleads as ro Part Nor Guilty; and AS to the Reſidue, that Pais, 109. 


che Place where &c. is Call d Barley. Cloſe , which is Parcel of the (i G Cites 
Manor of Crundall, and makes Title to the Manor; upon which they | 
are at Ilſue alſo, ſcilicet, hether it be Parcel of the Banor of 
Crundall, and the Plaintiff ſuggeſts that he is Lord of the Hundred 
of Crundall, and chat the Manor ot Crundall in Crundall is within the 
Hundred ot Crundall and prays a Venire Factas from the nert Hun- . 
pred, The Venire Facias ſhall be awarded to che next Hundred for 
both Iflues, tho* Part of the Vill of Crundall may be out of the Hun- 
dred of Crundall; becauſe there cannot be 2 Yenire Facias's granted 
in this Cale in one Action, tho” ſeveral Iſſues are join d. M. 17 Ja. 
B. R. between the Dean and Chapter of Wincheſter and 
Adjudged upon this Erception in Arreſt, 

5. In an Action of Treſpaſs againſt A. and B. for Treſpaſs in And tho' ir 
Dorcheſter, if A. ſays that he is a Copyholder to J. S. of the Manor of vs objected 


D. and preſcribes to have Common tor J. S. and his 'Tenants, in the that Quoad 
- B. Tenant of 


Place where c. Upon which they are at Iſſue, and B. pleads That J. D. it was 
he is Leſſee for Years of the Leaſe of J. D. and preſcribes to have Com- 3 Challenge; 
mon for J. D. and all thoſe whoſe Eſtate &c. in the Place where AC, for there ne- 


Apon which they alſo are at Ilſue; and the Plaintiff ſuggeſts, that er Þall be 


ſeveral Ve- 


J. S. is Lord of the Hundred of Dorcheſter, within which it is, AND nire Fac. to 


therefore prays a Ventire Facias to the next Hundred. The Denire try ſ:vcral 
Facias ſhall be granted to the next Hundred for both Iſſues, becauſe [ſvcs i» ane 
there cannot be 2 Ventre Facias's, tho' the Tfſues are join d by 2 ſeve- _ 5 one 
ral Yen, and upon 2 ſeveral Pleas, and fo for Neceſſity ought to J, . 
be awarded to the next Pundred for both. H. 5 B. R. be: vera! Cun- 
tween Dunche Plaͤintiſt, and Elton and efendants, ad- _ it — 
Other wic. 


judged ; this Exception being moved in Arreſt, * G 70 
Dance v. Ekden & Bucklock. j 


. „ 9 


6. In an Appeal of Murder committed in Feverſham, within the SAL) 
* Cinque Ports in Kent, upon Not guilty pleaded, the Ventre facias s 
hall be awarded de V icineto de Oſpring, which is the next Vill ad- I. 
joining to Feverſham, becauſe it cannot come from Feverſham, it pi. 8.6 
being within the Cinque Ports, where the Yrit of the King does bur ſays only 
not run, tho' it concerns the King; for this is between Common WW, 
Perſons. Mich. 42. 43 El. B. B. between Watts and Brayne att be directed 


judged. to the She- 
| | | _ riff of Kent, 

and nothing mentioned of the next Vill. Cro. E. 778. pl. 12. S. C. but nothing mentioned of this 

Point. —— Noy 171. S. C. but S. P. does not appear. 2 Inſt. 557. cites 8 C. and ſays that the 


Writ of Appeal ſhall be directed to the Sheriff of the County, and he ſhall execute it within the 
Cinque Ports. ay. 


7, In Treſpaſs of Aſſaulc &c. in Suſſex, if Defendant pleads that 
he delivered to the Plaintiff a Subpœna within the Cinque Ports, which 
is the fame Aſlault, to which Plaintiff replies De ſon tort Demeſne ; 


S ſhall be tried in the next Vill adjoining to the ſatd Piace ; for 
is Court ſhall not be ouſted of the Plea, Cr. 13 Ja. B. between 
E/pin and Hutton. Per Curiant. 

8. Dill. 36 B. 8. Rot. 35. B. R. between Barnewell, and others, 5 C. cited 
and Rochford, in a Mrit of Error 2 a Judgment in an Aſſile in 4's. Ka. 
the King's Bench in Ireland, and the Defendant in Writ of Error , — E 
here in England pleads; that the Plaintiff inkeoff d J. S. of the Te- Cie of 
nements #c. and upon this Jfſue is joined ; and thereupon the De- Cricpejv. 
fendant ſays that che County of Salop is the next County next adjoining the wayor 


to the faid County in Ireland t. et petit Breve Domini Regis de ve! e Prunk. 


re facias 12. gc. ad triandum eritum prædictum Dicecomiti =_ tus, vi- 
em 


' 
| 
| 
4 


96 f | Trial. 


* 


In Covenant dem Comitatus Saloptz quod venire factat cc. And upon this the 


for Quiet Illuie was tried in the County of Satop, and a Verdict given for 


eke, the Defendant in the Writ of Error. Note, that Baſter Hodſon: 
te Breach", Secondarb of the Ling s Bench, vouched this Precedent to th 
Tk. 8 King's Bench 4. 13 Car, and afterwards gave i 
ar . . me. 
d 


entered an 


| -d them at Berwick. Upon which they were at Iſſue, and the Plaintiff ſuggeſted that Pelſ+nd ; 

9 — is next to Berwick ;, whereupon a Venire facias was awarded accordingly, and a Verdict 
for the Plaintiff. And upon two Precedents ſhewn to the Court, where the Trials were as here, and 
ne of them affirmed in Error, and alſo upon citing this Caſe in Roll, the Court ruled the Venire well 
awarded. Vent. 58. 59. Hill. 21 & 22 Car, 2. B. K. Criſp v. Mayor &c. of Berwick. V. 252, 
S. C. that the Covenant was laid to be made at York for quiet 3 of Lands in Berwick. And 
the Reporter ſays, he heard that Judgment was given for the Plaintitt. Raym. 173. S. C. that Wind- 
ham H. held that it ought to be tried at York, where the Action is brought, as Co. Downdals' Caſe is; 
and ſays the Caſe was adjourned, . but afterwards relolved for the Plaintitt. — Mod. 36. pl. 88. S. C. bit 
ng Judgment mentioned. Sid. 9 1 14. Jackſon and Criſpe v. the Mayor &c. of Bar wick, 8. C. 
adjornatur ; but in a Note at the End of the Caſe, ſays it was afterwards adjudged for the Plaintiff 


Br. Inqueſts, 9. In Aſſiſe, Infant Defendant pleaded Releaſe of the Plaintiff in Bar, 
pl. 26. cites ich was denied, and bore Date at York, and Witneſſes were in the 
om Deed, and Proceſs iſſued to the Sheriff to cauſe the Witneſſes to come, and 
Viſne of the Place where the Witneſſes were named, and continued till now; 
and it was ſaid that they could not take Inqueſt of Foreigners of a Deed 
bearing Date in York; and after this Paunel was oufted, and Proceſs conti. 
nued againſt the Witneſſes, and Proceſs to make the Fury of the City to come, 
Quod nota, Pannel ouſted where the Court perceived that they had err d. Br, 
Pannel, pl. 4. cites 10 Aſſ. 13. 
10. The Juſtires of Bank inquired by 14 of the King's Palace impanelled 
by the Warden of the Fleet, to inquire of Menace and Impriſonment done to an 
Attorney of the Palace by F. N. Eſquire of the King; and that he ſhould 
make Fine for this Contempt. Br. Inqueſt, pl. 89. Cites 32 H. 6. 34 
11. If am bound to F. S. to ſerve him in Normandy by a Tear, and the 
Defendant pleads accordingly, the Plaintiff may ſay that F. was here in Ex- 
land ſuch a Time in the ſame Year at ſuch a Place, and Iſſue ſhall be taken 
| in Confinio Regni. Br. Trialls, pl. 46. cites 15 E. 4. 14. Per Littleton. 
S. P. that 12. If the Parties are at Iſſue, and the Viſne is of D. and the Plaintiff 
the Defen- alleges that all there are his Tenants ; there, if the Defendant will con- 
dant ſhall be feſs it, the Venire facias ſhall be of che Viſne next adjacent. Br. Viſne, 


examined, 


and if be ci pl. 100. Cites 22 E. 4. 3. 
confeſs it the f <p X 
Plaintiff Py have bis Prayer, but if he denies it, then he ſhall not have his Prayer, but then the De- 
fendant ſhall never Challenge for this Cauſe, per tot. Cur. And therefore it ſeems that this Matter ſhall 
be enter'd in the Writ ; for if it does not appear of Record, it is nothing, but this Challenge owght to be taken 
before the Venire facias iſſues ; tor if the Venire facias ifſues returnable in another Term, or at another 
Day, there the Plaintiff ſhall not have this Matter at the Day of the Return. Quod nota, Br. Chal- 


lenge, pl. 187. cites 22 E. 4. 5. 


a 
* 


— 


(K. a) Trialls per Pais in the next County. In what 
Caſes it ſhall be u ied in the next County. 


1. I A. be indicted for not repairing of a Way in the City of York, 

and this is removed into the King's Bench, and the Deſendant 
pleads that the Iuhabitants of the City ought to repair it, without that 
that he ought to repair it, upon which Iſſue is joined; this ſhail not 
be tried by the nert County to the City, becauſe it does not appcar 
that the City is in Queſtion for the Reparation of it, malmuch 1 


is alleged only in the Inducement, which may be falſe, and it 

59m Iflue. Er. 10 Car, B. R. between e King and Saling. Per 
am. | 

Cute. be alleged that the Mayor, Bailiffs, and Citizens of Vork, s. C. cited 
till 1 R. 2. in Which Bear they were incorporated by Name of per Cur. 
Mayor, Sheriff and Citizens, Vii tuerunr foreign bought and torei _ 312. 
{01d &c. and this Preſcription is traverſed, the Venire factas ſhall be n 
awarded to the Sherift ot the County ot York de Vicinero Caſtri Ebo- Scacc. in the 
rum quod tuit proximo adjacens Civitati Eborum, becauſe the Sheriffg Caſe of 


and Coroners ot the City are Citizens. D. 11 El. 279, 10. ble 
Venire facias was awarded to the Sheriff of Yorkſhire, upon a Suggeſtion that a TER 1 


Number of Frecholders within the City, not free of the City, to try the Iſſue, as appears by Bendloe's 

ep. Caſe 39. 

* IHion is brought againſt Mayer and 8 in a City, the Iſſue ſhall be tried by Fo- 
reioners. Bur it was ſaid that Attaint thereof ſhall be taken of People within the City; which Brook 
ſays ſcems not to be Law, if the firſt ſaying be Law. And elſewhere it is ſaid that it ſhall be by Fo- 
reigners. Br. Corporation, pl. 41. cites 10 Aſſ. 13. 

If the Iſſue concerns the Mayor and Commonalty of a Town, the Array ſhall be made all of Fo- 
reigners. Trial per Pais 102. (114) cites 31 AM. 19. -So if the Trial concerns the Mayor and 
Commonalty &c. altho* they are not Parties, yet the Venire facias ſhall be directed to the Sheriff of the 
next County. Trials per Pais 102. (114) cites 15 E. 4. 18. 4 


z. In Aſiſe the Tenant Infant pleaded Releaſe of the Plaintiff in Bar 
which bore Date at York, and Witneſſes were ; and it was agreed there that 
it ſhall be tried by thoſe of the City and not by Foreigners, becauſe they 
have Privileges that Foreigners ſhall try nothing there; and tho' the Tenant 
being an Intant cannot be attainted Difſeiſor by the Trial of the Deed, 
yet in this Caſe the Trial ſhall be taken by the Foreigners, Br. Trials, 
pl. 67. cites 10 Aff. 3. T5 | 

4. In Treſpaſs for taking away a Bag of Pepper; the Defendant juſtifed Hob. 85 pl. 
as Servant of the Mayor &c. of London, for Wharfage due to them by the Cuſ- 114. 8. C. 
tom, which the Plaintiff retuſed ro pay ; the Plaintiff replied that the 
Cuftom did not extend to him, becauſe he was a Freeman of the City, and 
ought not to pay W hartage, to which the Defendant rejoin'd, that the 
Cuftom extended to him as well as to Strangers; upon which Iſſue was 
join'd. Reſolved that the Venire Facias ſhall not. be awarded to the 
Sheriff of London nor Middleſex, becauſe the Trials there are by Free- 
men; but it ſhall be to the County next adjoining, viz. to the Sheriff 
of Surry, Moor $71. pl. 1209. Trin. 12 Jac. C. B. Day v. Savage. 

5. Caſe in London for diſturbing him to take the Fees and other Profits 
of one of the Judges of the Sheriff *s Court in London; after Not guilty 
pleaded and Iſſue thereupon, the Plaintiff moved for a Trial in a foreign 
County, his Title being under a Grant of the Mayor and Aldermen, and the 
Defendant pretending a Title under the Mayor Aldermen and Commonalty in 
Common Council aſſembled, ſo that the whole Commonalty of London were 
concern'd in the Succeſs of this Trial; but per tot. Cur. the Surmiſe is 
not ſufficient, becauſe it did not appear that the Title would come in Qle- 
ion upon this Iſſue; for perhaps the Defendant may inſiſt upon ſome 
other Iſſue, or that he had not taken the Profits; nor does it appear by 
this Surmiſe that there is not a ſufficient Number of Frecholders in the 
City to try this Iſſue who are not free of the City nor within the Di- 
ſtrels of the City, which ought to appear, or elſe there ſhall not go a 
Venire into a foreign County, as it appears by the Suggeſtion, the Con- 
teſt is berwixt the Corporation of the City itſelf; and the Queſtion is, 
whether the Mayor and Aldermen, or the Mayor, Aldermen and Com- 
monalty aſſembled in Common Council, have the Right to place Judges 
there ; ſo that the Caſtom of the City does not come directly in Queſſ ion 
twirt them and a Stranger, but amongſt themſelves. And it this Sug- 
geſtion were admitted ro be good, yet in caſe the other Side thould deny 
the Fact of it to be true, how ſhould ir be cried > To wWHhhm ſhould 4 
Venue be awarded to try it?. In all Caſes of foreign Venires, they are 

e awarded 


e " ww. 4 _ 
N , * * — ihe. F 


Tral. 

awarded either by Admittance or Conſent of the Parties, or upon a Nient De: 
dire, or d Demurrer overruled ; as appears Plow. Com. 59. b. and Dyer 
300. 361. So that upon the whole Matter they agreed, that the Sug. 
eſtion would not aid rhe Plaintiff. Hard. 311. 312. pl. 2. Mich, 1, 

| ar. 2. in Scacc. Proctor v. Philips. 11. | 0 
6 Mod. 307. 6. Where a whole County is concerned in a Trial, As in an Information 
12 R for not repairing a Highway, or a common Bridge, the Trial ſhall be 
The Oucen by a Jury of a neighbouring County; and a Suggeſtion muſt be made 
v. the Inha- pox the Roll of the rg irs being tried in another County, viz. that 


bitants of jr concerns the whole C ary. Per Cur. 12 Mod. 503. Paſch. 13 W. 


the County 3. Anon 
of Wilts wal 3 . 
accordingly ; and this for the Neceſſity of an indifferent Trial. 


_. 
-- — 
{ 
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CL (t. 0 Til per Pais. Vine. What ſhall be ſaid » 
— good Award of the next County or Hundred. 


See Robbery 1. I an Action be brought 17 an Hundred upon the Statute of 
(V quan 1 Winton, of 13 E. 1. of Robbery, and the Dentre factas is 
Pai 3 awarded upon the Roll from Bradley, quod eſt Proximum Hundredum, 

(103.) and the Writ is generally from Bradley, pet it is good, becauſe in 
| the Award upon the Roll, it is averr'd that the Vill of Bradley, and 
the Hundred of Bradley, are all one ; and when the Dentre factias 
is generally from Bradley, it ſhall not be intended that there arc 
ſeveral Bills called Bradley beſides this, Tr. 10 Car, King's Bench, 
between Ameridith and the Hundred of Rapeſgate, in the County of br: 
refory, Per Curiam, in Writ of Error, and Mich. xo Car. ad- 
judged, and the firſt Judgment given in Bank,"affirm'd pet Curiam 
accordingly. Intratur 1 10 Cat. B. N. Kot. 233. 


8 * 
—— UE _ * — 


"2 


(M. a) Trial per Pais. Venue County. Out of what 
County. According to the Iſue. 


1. N Debt upon Obligation made in the County of B. Defendant fays 
1 it was made in the County of C. cc. and Plaintiff ſays that it Was 
made in B. where the Writ is brought; and Defendant ſays that it 
was made in C. and not in B. The Venue ſhall be trom B. tor the 
Ilſue is taken upon it. 3 Þ. 6. 4 | 
2. Ik an Abbor brings Treſpaſs for a Treſpaſs done to his Coach 
man, and Detendant ſays that he is his Frere of his Houſe in other 
County, without that That he is Frere of the Plaintiff, this ſhall be 
tried by the Ordinary of the County where the Plaintiff has alleg'd him 
to be his Frere. 22 E. 3. 2. b. Adjudged. 
3. In Action upon the Cale in Warwick, for ſaying there to the 
tiff; Thou art a Thief and ſtoleſt my Iron, ff Detendant ſays that 
the Plaintiff ſtole from him in Leiceſter the Value of 38. Jron, and 
carried it to Warwick, where he cauſed him to be indicted, by whic 
he ſpoke the Words in Warwick, to which che Plaintiff replies B. 


(nur? 


* 1 . * 
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Jnjuria ſua propria abſque tali Cauſa, the Venue ſhall ifſue only from 
che County of Leiceſter, becauſe the Mords Abſque tali Cauſa refer 
to the Original Caule which was in Leiceſter, and ſo by the Iſſue 
this only is put tn Jiſue, for the ſpeaking of the Words is contels d. 
Mich. 15 Jad. B. R. between Dabburne and Swift, adjudg'd ; tho' it 
was Felony in Warwick allo, where the Jron was carried, 24. hot 
4. [So] In Action upon the Caſe in London, for ſaping of the Afton for 
Plaintiff, She hath ſtolen my Plate, and IJ will make her hold up her % b. 
Hand at Newgate for it rc. To which Detendanc pleads, That che 5, Hanf 
Plaintiff enter'd into his Houſe in the City of Coventry, and there felo- nn Wad- 
niouſly ſtole his Plate &c. upon which he ſaid the Words in the Decla- ham-Gillege 
ration at London. Ta which Plaintiff replied * De ſon torr Demeſne ants 
without ſuch Cauſe. This ought to be tried at Coventry, and not at 2 
London; for the 1 of the Words is confeſs'd, and the Jſſue o, 
ariſes only upon the Caule, that ts to lap, the —_ of the Douſe The Defen- 
and taking of the late at Coventry fe Feu; which ought to be 42"* 22 
tried by a Jury of Coventry. Mich. 13 Car. B. R. between Bacon ” Neat 2 
and his Wife againſt Knottesforde, in Mrit of Error upon a Judgment Cee Prare. 
in Bank, and the Judgment given in Bank reverſed accordingly, The / Fr. 


becauſe it was tried in London, wa Fele, 
where the Words were alleg'd to be ſpoke. After a Verdict for the Plaintiff, it was moved that this was 


a Miſtrial ; for the Ve. Fa. ought to be awarded from Oxford, becauſe the Iſſue was join'd upon the 
Juſtification, and the Words are confeſs d. But the Court reſolved, that this was aided by the Statute 
16 Car 2. cap-8. being tried by a Jury of the proper County where the ARtion ig laid, tho' the Iſſue 
upon Pleading may ariſe out of another Place and County. Vent. 22. Paſch. 21 Car. 2. B. R. Croſle v. 
Winter. Raym. 181. S. C. by the Name of Craft v. Winter, adjudg'd for the Plaintiff, becauſe 
it is aided by the Statute 16 and 17 Car. 2. But the Defendant might have demwy'd upon it. 
Saund. 246. S. C. 1 Name of Craft v. Boite, adjudged accordingly by Keeling, Rainsford, and 
Morton, contra to the Opinion of Twiſden J. and alſo of divers others, as the Reporter ſays it was 
afterwards related to h 5 


5. In an Action upon the Caſe by Executor, if the Plaintiff counts Mo. 412. pl. 
that his Teſtator was Juſtice of Oyer and Terminer ot Mongomery in 56 n 
Wales, and made the Detendant his Clerk of the Fines to be levied ee 


Facias was 


there in the County of Shrewsbury, and for this Office the Defendant awarded in- 
alſumed, and promiſed to pay 20 Marks for 8 Years &c. To which do the Coun- 
the Defendant ſays, Quod non exercuic Officium prædictum by thoſe 8 9 of Wor- 
Years. This cannot be tried in Shropſhire, but ought to be in the therefore che 
nert County of England to Mongomery; for the Aue is not Judgment 
the making of his Clerk, but upon the Exerciſe of the Office, which was, char 
cannot be but in Bongomery, Hill. 38 El. B. N. between Malter n caviar 
and Dawes, udjudged. — they 


Notice of the Iſſue in the County of Worceſter _——Cro. E. 465. pl. 14. Hill. 38 Eliz. S. C. That 
the Trial ought to have been in the County of Hereford, being the County next adjoining, and not in 
the County of Worceſter ; per tot. Cur, ——Gouldf. 180. pl. 113. Walter v. Walter, 8. P. 


6. If one be talen in the County of S. with the Manner of Robbery done 
in the County of N. the Juſtices of the County ot S. ſhall put him to an- 
ſwer; and if he pleads Not Guilty, they ſhall ſend tor Pais into rhe 
County of N. Br. Corone, pl. 102. cites 26 Af. 3232. 

7. In Beſail, Releaſe with Warranty of the Grandfather was froth 71 
Bar. The Demandant ſaid, that Not the Deed of his Grandfather, prift ; 
and the others e contra. And then the Tenant ſaid, that be inade the Deed 
at D. in another County, and pray'd Procels there for the Viſne, and could 
have only Viſne where the Land was, becauſe he did not aliege the Place 
in bis Bar; for now it ſhall be intended that it was made in the County 
Where the Action is brought. Quod nota. Br. Viſne, pl. 48. cites 21 

3. Io, Frere 

8. In Falſe Tnpriſonment the Defendant pleaded Villeinage. The Plain- 
"ff ſaid, that he was torn out of any Eſpouſals, and the ther that within 
| the 


fn — — 


Toſs Be 


— 


the Eſpouſals, And it was tried by Viine of H. where the Writ wy 
brought, by reaſon that chey might better tax the Damages; and yet the 
other pleaded the Villeinage to the Manor of D. in another County ; but 
the Ittue was Born within the Eſpouſals. Br. Viſne, pl. 40. cites 38 


3 i Deſceit the Defendant pleaded Arbitrement at another Place. The 
Plaintiff' ſaid that No ſuch Submiſſion. And Viſne was where the Abi. 
trement was alleged. Br. Viſne, pl. 45. cites 7 H. 6. 43. 

10. And to the other Part Petainer was pleaded at B. another Place, and 
Iſſue thereupon ; and Viſne was of B. in another County. Br. V ifne, 
pl. 45. cites ) H. 6. 43. . 

11. Raviſhment of Ward in the County of S. in B. R. and counted of Te. 
nure in the County of Eſſex. And the Defendant ſaid that he held of anc 
ther, and not of him, and made to him Title. And per Cur. the Viſne flall 
be of the County where the Tenure is alleg'd ; quod nota. Br. Viſne, 
pl. 64. cites 21 H. J. 6. 

12. A. B. and C. are Coparceners. They purchaſe cther Land than the 
Coparcenary Land to them and their Heirs, and by Indentures they core. 
nant every one with the other reſpectively for them and their Heirs, 
with every one ot them and their Heirs, at the Survivor or Survi vors 
of them and their Heirs, hall convey to the Heir or Heirs of the others 
who die firit, ſeparately, at the Coſt of the Heir or Heirs, an equal Pan 
with the Survivor or Survivors. They purchaſed the Land in Ken:. 
A. and B. die; the Heir of A. ſues Covenant againſt C. and alleges, that 
he tender'd to C. in Kent an Aſſurance to be made of the ſaid purchaſed 
Land; whereas the Sale was made in Kent, and the Tender was, in truth, 
in the County of Middleſex, and the Action of Covenant was brought in 
Kent by the Heir of A. and Ie was join'd upon the Tender of the Aſſu- 
rance, and it was found with the Plaintiff, He had Judgment, which 
was affirm'd in Error. Reſolved, that the Plaintiff has his Election to 
bring his Action of Covenant either in Kent, where the Purchaſe was 
made, or in Middleſex, where the Tender was made. The Place of the 
Tender is alleged for Conformity, and is not Parcel of the Iſſue; and 
the finding ot the Tender by a Jury of Kent is ſufficient. Jenk. 241, 


pl. 24. D. 337. b. 338. Wooton v. Cook. 
Le. 148. pl 13. In Debt _ a Bond in London, the De fendant pleaded an Uſurions 
2 Gi Contract in the County of Warwick. The Plaintiff replied, that the Bond 


— Debt was Was made upon good Conſideration; abſque hoc, that it was made for ſuch 
brought uſurious Contratt, The Trial was in the County of Warwick, and held 
upon a Bond good; tor the Bond is conteſs d, and the Uſury in Warwick is only in 
in London. queſtion ; and Judgment tor the Plaintiff. Cro. E. 195. pl. 10. Mich, 


2 — 32 & 33 Eliz. E. R. K innerſley v. Smart. 


that the Con- . 

tract was uſurious made in Surry. The Plaintiff demurr'd generally. It was adjudg'd, that tho! the 
Plea contain'd criminal Matter, yet becauſe it was tranſitory it was ill pleaded, and for that Reaſon the 
Plaintiff had Judgment. Cited by Serjeant Girdler. Ld. Raym. Rep. 183. in the Caſe of Errington 
v. Thompſon, as Mich. 5 W. & M. in C. B. Rot. 797. Bare v Caſe. 


Goldsb 158. 14. Trover at P. in the County of Hunt. The Defendant pleaded a Sal 
E 5. C. in a Market-Overt at R. in the County of N. The Plaintiff replied, that 
— 2 S. ſtole the Goods from him at P. and by Covin between him and the 
Judgment tendant at P. in Com. Hunt. he fold them to the Deſendant, as he 
for the hath pleaded. Iſſue was join'd upon the Covin, and tried in Com. Hunt. 
4 2 4 and found tor the Plaintifl. And it was moved to be a Miſtrial, for that 
Fraud being the Jury ought to have been of the County of N. and at leaſt of both 
ſpecially tra- Counties. And ot that Opinion was Gawdy ; but the other Judges con- 
verſed, the tra, becauſe the Sale was confeſs'd; and the Iſſue is upon the Covin, 
ay + * and not upon the Sale, which is well tried in the County of N. and ad- 

an not judg'd accordingly. Cro. E. 510. pl. 35. Mich, 38 & 39 Eliz. B. R. 
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Trial. 


47 Falſe Impriſonment in Suffolk, Deſendant juſtified by Commiſſion f 


Rebellion out of the Chancery in Middleſex, directed to one B. and that he 
as Servant of B. and by his Command, arreſted the Plaintiff thereu 


Iſſue was join d * tort Demeſne, and tried in Suffolk. The Jaices 
held the Trial ill; for the Awarding of the Commiſſion, whence the Juſ- 

tification ariſes, is here in Iſſue, and without that the Command was of 

no Value; for tho” the Commithon be Matter of Record, yet it is Part 

of the Cauſe, and rhe rage ought to take Conuſance thereof. And 

the . was reverſed. Cro. E. $44. pl. 30. Trin. 43 Eliz. in the 
Exchequer-Chamber, Downing v. Bay ward. Fe 

16. Debt upon an Obligation in London, againſt F. S. of Wakefield in 

Com”. pred”, condition'd to pay Tool. at Wakefield, The Detendanc 
pleaded Payment of the 100 l. at Wakefield, predic. in m'. Eborum. 
The Plaintiff replied Non ſolvit. And thereupon they were at Iſſue, and 
the Trial was De vicineto de Wakefield in Com, Eborum. Error was aſ⸗ 
ſign'd, for that he is named of Wakefield in Com. pred*. Which is to 
be intended in London; and when he pleads Payment at Wakefield 
pred”. it is to be intended at Wakefield in London; and in Com”. Ebo- 
rum are idle and void Words, becauſe repugnant to the firſt. Where- 
fore the Trial is ill, and for this Cauſe it was reverſed. Cro. E. 867. 
pl. 50. Mich. 43 & en in Scacc. Savil v. Roads. | | 

17, The Biſhop ot London, at Fulham in Middleſex, granted the next 
ane ge > 4 a Church in the County of Worceſter. A Quare Impedit was 
brought. Upon 1ſ/ue Quo Non conceſſit, it was tried in Worceſterſbire'; and 

udgment for the Plaintiff. In Error brought, it was objected this was 
a Miftrial, becauſe it ought to have been in Middleſex, where the Grant 
was made, Fenner J. thought it might be tried either where the Grant 
was, or the Land lay. Yelverton J. doubted whether the Trial in 
Worceſterſhire was good; but the other Juſtices were clearly of Opi- 
nion that it was good, and affirm'd the Judgment, To which Velver- 
ton agreed. Bulſt. 47. Mich. 8 Jac. The Biſhop of London v. Baldwin. 

18. Caſe againſt the Sheriff for an Eſcape upon Meſne Proceſs, and for Keb 771. 
afalſe Return of Non eſt inventus. After a Verdict for the Plaintiff, it nd pn 
was moved in Arreſt of Judgment, that the Plaintiff had declared that the moved to be 
Defendant falſo & deceptive returned Domino Regi apud Weſt mon. Non eft in- a Miftrial on 
dentus, when he had taken the Perſon, and ſuffered him to eſcape at Eaſt the Statute 
Deerkam in Suffolk, and the Venire facias was from thence, It was moved, of } 3 
that the Cauſe of this Action was the falſe Return, and ſhould be brought intended 
in Middleſex, as all Actions for falſe Returns are. But the Court was where the 
of Opinion that the Plaintiff has Election to bring his Action in either Cauſe of Ac- 
County. Sid. 218. pl. 3. Mich. 16 Car. 2. B. R. Ruſſel v. Sucklen on riſes 


4” + e ſeveral 

Sheriff of Suffolk. r the 

ſame Coun- 

ty, and not when from ſeveral Counties; and that the falſe Return is the principal; which Twiſden 

agreed. But Curia e contra, the Eſcape being the Cruſe of Actiom and the falſe Return is but Aggrava- 

tion, and that the Party has Election to lay his Action in either County; and the whole muſt be laid iu 
the Declaration. And judgment for the Plaintiff, niſi. 

In Debt y np 4 the Sheriff of Lancaſter, he was ſued to an Outlawry. The Plaintiff had a Cap. Utlag- 
directed to the Chancery there, who made a Precept to the Coroners to apprebend the Sheriff, and to have him 
before the Judges of C. B. at Weſtminfter on ſuch a Day; One of the Coroners «vas in Sight of, and mis l 
eaſily have arreſted him, but did not, and they all return Non eſt inventus, tho" he might be found and ar- 
reſted every Day. W . the Plaintiff brought Action of the Caſe in Middleſex againſt all the Co- 
roners, and had a Verdict. It was moved in Arreſt of judgment, that this Action ſhould have been 
brought in Lancaſhire ; for all that was done was done in the County Palatine, the Return made by 
them being to the Chancellor of the County Palatine; and it is he that returns it to C. B. Here is all 
to be done in one County. It was argued, that the Action was well brought in Middleſex, becauſe 
the Plaintiff's Damage did ariſe there, by not having the Body there at the Ooy That the Ground of 
this Action was the Return of Non eſt inventus. And for theſe Reaſons the Court inclined to give 
Judgment for the Plaintiff; but adjornatur. Mod. 198. pl. 30. Paſch. 26 Car. 2. C. B. Naylor v. 
Sharpley. 2 Mod. 23. S. C. but 83 appears to be ſaid by the Court as to this Point. 

Freem, Rep. 191. 8. C. and Judgment given for the Plaintiff niſi. 


Dd 19. Title 


— * 
—_ 


Trial. 
19. A Title of Land was tried out of the proper County #pon 4 eig ned 
Wager, Whether well conveyed or no? (This is the Courſe of Hines 4 
25 out of Chancery.) 1 Vent. 66. Paſch. 22 Car. 2. B. R. Mewes v. 
Mewes. | | 
20. Covenant was brought in Lyndon, and a Breach aſſigned for hindi 
ing him from digging in Mines, that the Defendant leaſed to the Plaintiff in 
Lancaſhire. Ihe Detendants pleads Covenants performed. The Plain. 
tiff replies, that the Defendant did incloſe the Mines in the. County of Lan- 
caſter. And Iflue being taken upon that, and tried in London, it was 
moved in Arreſt of ]udgment, becauſe the Trial was in a wrong County, 
And the Queſtion was, whether or no it were helped by the Statute of 
the 16 & 17 of this King, cap. 8.? And Wylde and Twiſden held 
that it was not; for then by this Means they might draw all Cauſes our 
of 'the Counties Palatine ; and this Action was as much local as might 
be; and becauſe it was ſaid the Judges had otherwiſe reſolved in C. B. 
ad viſare volunt. Freem. Rep. 437. 438. pl. 592. Mich. 1672, Cham- 
berlain v. Ainſworth. | 
Vent. 263. 21. Caſe for calling the Plaintiff perjured Kuave. The Action was laid 


S. C and the jy Devonſbire, and the Detendanr juſtified, tor that the Plaintiff made Oath 


wen; =_ in Cornwall, that he did not know that J. S. was Plaintiff in ſuch an Ac. 


ard of the Lion, ubi revera he did know it. There was an Iſſue and Verdict tor the 
Refolurions Plaintiff, And it was objected, that this Action ought to have been tried in 
in the Caſe Cornwall, where xt uitification did ariſe. Hale Ch. J. ſaid, that Knowing 
of Crols or not Knowing, is a Matter tranſitory, and triable in any County, tho' the 
v. UW in- 8 5 \ . . WA. 
ton, and making Oath in Cornwall is local, and ſo this Iſſue, containing 2 Mat- 
* Wiſes's ters, viz. Making the Oath, and the Knowing whether J. S. was Parry, 
Caſe, cited js triable in 2 Counties, Trial in either of them is good by the Sta- 
there as of tute 21 Jac. which has been ruled to extend to Caſes where the Matter 
the ſame a 204 2 - cal j 
Term in in Iſſue ariſes in two Counties, and the Trial is by one only, as well as 
which the where the Matter in Iſſue ariſes in two Places in one County, and the 
D Trial is by one only. To which Jones anſwered, that no Place is put 

caded 2 


of _ I ſo that all may be tried in Cornwall, and the local Matter draws the 


Oxfordſhire, Tranſitory to it; but the Tranſitory whereof no Place is alleged, ſhall 
and the Iſſue not draw the Local to it; bur that it Iſſue had been taken upon the 
was Non Knowing, it had been good; for then the Local Matter, viz. the making 


118 the Oath had been waved; And upon this Curia adviſare vult. 2 Levy, 
London, 121. Hill. 26 & 27 Car. 2. B. R. Jennings v. Hunkin. 
where the 
Action was laid, the pr of the Court was, that the late Statute would help it, they would 
not ſtay Judgment, but aid they conceived it not within the Meaning, tho” it was within the Words 
of the Act; and that they intended only ſo that the Trial was in the County where the Iſſue did 
ariſe. 3 Keb. 509. pl. 59. S. C. Trin. 27 Car. 2 B.R. that the Affidavit was taken before 
Vaughan Ch. J. as Chief Juſtice, and not as JS of Aſſiſe; and therefore, tho? it ſay Jurat. apud 
Launceſton, yet it is tranſitory, and not local. The Parties agreed to amend, and lay Oath and all in 
Devonſhire, but the Court inclined on local Iſſues ſtrongly, and clear againff former Judgments. 80 
of an Oath taken at Weſtminſter, which was at Serjeant's-Inn, is well enough, and the Place not 
material. - 

* 2 Lev. 164. Adderley v. Wile. 


22. In Covenant &c. the Action was Jaid in London, and the Deſen- 
dant pleaded a Feoff ment of Lands in Oxfordſhire. The Iſſue was Non feeff.s- 
vit, and rhe Cauſe was tried in London. And after a Verdict, it ws3 
moved that this was a Mittrial, becauſe a Feoffinent in Oxfordſhire 9 
Lands there, is local, But it was reſolved to be cured by the Statute 0! 
17 Car. 2. ot Jeotails, by the expreſs Words, it being tried in the County 
where the Action was brought. 2 Lev. 164. Hill. 27 & 28 Car. : 
B. R. Adderly v. Wiſe. | 

23. In Debt upon Bond in London, the Detendant pleaded a Res * 
dated at Newcaſtle upon Tue. Upon Demurrer it was argued, that 1"! 


is a tranſitory Action, and ſo the Plaintitf might lay it where he pleaſed, 


#d ++» 


here where the Oath was, to draw the Iſſue from Devonthire, as to this; 


« a «a 


4 «4 oof <a. " "i 


Trial. 


and that the Releaſe pleaded is alſo tranſitory; and when the Deſendant 
leads tranſitory Matter in Bar, he ought to conform to the Plaintiff's 
Declaration; and tho' the Releaſe bears Date at Newcaſtle, it may have 
deen delivered at London, and 'Traditio facit Chartam. But per Cur. 
Where a Deed bears Date at a certain Place, it is local, and muſt be 

leaded there. And if the Plaintiff had not replied Non eſt factum, the 
Venue muſt have come from Newcaſtle z and ſaid that (Datum) prima fa- 
cie ſignifies Deliberatum. And they adviſed the Plaintiff ro waive his 
Demurrer, and take Iſſue upon the Plea. To which it was conſented. 
Ld. Raym. Rep. 183. Paſch. 9 W. 3. Erringron v. Thompſon. 


— — 


— — 


(J. a) Trials. Out of what County. Where out of 


tzwo or more Counties. County. 


i. IN Aſſiſe, if the Birth of one who claims as Heir, be alleged in a Ses (V. ay 

toreign County, tt may be tried by both Counties. 46 E. 3. pl. 445-— 

8. 48 E. 3. 30. Quere. ü Lu facias 
2. So in Action, it Eſpouſals and Birth during it are alleged in ano- Finely 4. | 
ther County, this ſhall be tried by both Counties, 8 Þ. 4. 22. Sim of 7, aw 
0 7 


Tenant ſaid that E had no ſuch Son as F. the 2 that E. had ſuch a Som a1 2. born and begotten 
at D. in another County, and Viſhe was of both Counties. Quod nota. Br. Viſbe, pl. 31, cies 8 
H. 4. 22. | NE. 


3. So in Formedon, if the Demandant counts that R. Father of T. Br. Viſne, | 
was Son of R. the Donee, ant the Tenant ſays that R. Father of T. x 48. Cites 
was Son of J. born in the County where the Land is during the Eſpou- * 2 5 
ſals there; if Demandant ſays that he was Son of R. the Donee rn that the 
during the Eſpouſals with A. in another County; this ſhall be tried by Trig 115 N 

1 


both Counties. Dubitatur. 19 Þ, 6. 16. 50. 8 
and ſome that it ſhould be where the Land lies. But the beſt 4 — was, that becauſe the Deman-- 


dant alleged the Birth to be in other County than where the Land is, whereas he need not have ſo 
done; that therefore the Viſne ſhall be where the Birth is alleged. But it was not adjudged. 


4 In Aſſiſe, if the Iſſue be, whether the Tenant was Son of J. by“ Br. Vine, 
A. his firſt Wife, by whom the Land deſcended, or by B. his ad Wite ; y Sr 
and the Birth and Marriage are alleged in a foreign County; thts ſhall 
2 axe both Counties. 45 All. 12. 46 A. 5, adjudged, 48 

+ 3» Exe. : 

5. In Aſſiſe of a Common in Confinio Comitatus, if the Jfſue be, Tris! per 
whether he has Common by Preſcription in Land in one County, appen- Pais 91. 
dant to a Manor in another County ; this ſhall be tried by both Coun⸗ 8.5 "EM 
ties. 49 E. z. 20. 29 E. 3. 45. b. | Choke, Dan- 


by, and 
There ſhall be two ſeveral 


n- Moyle ; but Needham contra. Br. Viſne, pl. $6. cites 10 E. 4. 10 

FR Writs to the Sheriffs of the ſeveral Counties. Or if the Land to which Exc. lies in one County, and tle 
5 Lands in which xc. lie in ſeveral Counties, there he ſhall have one Writ of Aſſiſe to the Sheriff of the 
bs County where the Land to which &c. lies, and ſeveral Writs to the Sheriffs of the Countries where 
* the Lands in which &c. lie. 7 Rep. in Bulwer's Caſe, cites the Regiſter, and F. N. B. 180 (A) 

OL : | 

ry 6. The ſame Law is in a Ky brought in a County (which can 

N not de in Conũ nio) upon ſuch Iſſue it ſhall be tried by both Coun⸗ 


7 tles. 49 E. 3. 20. adjud ed. 29 E. 7, 45. b. 

15 7. In Action, if Plaintiff ſays that T. had Iſſue in one County, him- 
5 lf che eldeſt, and A. the youngeſt, and the Defendant ſays that Bo hed 
* | ſſue 


"I 


Mt. 
— 


„ Trial. 
Iſlue in another County, A. the eldeſt, -and the Plaintiff the youngett, 


uichout that that he had Tſſue the * Plaintiff the eldeſt; this f al 
Weg tried by both Counties. 18 I). 6. 11, 19 0. 6,16, a, b. oh - * 
8. In Præcipe quod reddat of a Manor in one County, if Tenant ſays 
that the Moiery of the Manor is in another County, it ſhall be tried 
by both Counties. 9 12 6. 6. 
9. In Scire Facias, if Plaintiff pleads that A. took a White in one 
County, and had Iſſue him, and Defendant ſays that A. took another 
to Wite long Time before the other married, and this in other County, 


to which Plaintiff rejoins that A. was firſt eſpouſed where he has al. 
leg'd, and not where Detendant has alleg'd ; this Iſſue ſhall be tried 
by both Counties, becauſe the Iſſue is upon the Privity, 18 JI), 6. 
11 


But where 3 In Treſpaſs in County of B. Defendant juſtifies by Force of a 


the Plaintiff *rint 1 ' a 1 it j 
— that Common by Preſcription to his Land, in the County of D. and it is 


ir was his Se- traverſed that he has not any Land in D. this ſhall be tried hy the 


yeral abſque TOUnty of O. only ; tor upon this Iſſue nothing is to be 


had Common there, the Viſne was awarded from both Counties; Quod nota, Br. Vithe, pl. 28. cites 
30 E. 3.19% 

TOs Locker a Manor in Hampſtire, Jeong to have Commen in I iltſhire : In a Trial for this Common 
the Venire Facias is to be awarded of both. Cited per Cur. Bulſt 46. Mich. 8 Jac. in Lyskerret's Cat. 
as adjudg'd the ſame Term in Godferie's Caſe, Trial per Pais 91 (104) fays that 
be in Coufinio. 


f 


ut Treſpi's cannot 


11. Ik it be pleaded [by one] that the Ward holds of him by older 
Feoflment than of the other, and (by] the other, that he holds of him 
by the older Feoſtment, without that that he holds of che other by older 
Feottment, AND the Land lies in ſeveral Counties: and tho' the Tra 


2 


verſe is taken upon one only, yet becauſe it has Reference to the 
other art of the Sentence of the Tenure of the other, that is to ſay, 
of whom he holds more anctently, the Trial ought to be by both 
Counties. 11 I, 6. 54, 18 D. 6. 10. b. 29 E. 3.45. b. | 

12, So ff à Deed be pleaded to be firit deliver d at a Day after the 
Date in one County, and the other ſays that it was deliver d firſt the 
Day of the Date in another County, without that that it was firſt deli- 
ver das the other had alleg'd ; thts ſhall be tried by both Counties 
notwithſtanding the Traverſe ; tor it has Reference to the fir De 
livery tn the other County, of which this County cannot take Cont 
ſance. 18 I), 6. 10. b. udzudged. 

13. In Aſſiſe for Rent by Preſcription, and alleges Seiſin in ocher 
County, and the Seiſin traverſed, it ſhall be tried in both Counties. 
11 I), 4. 49. b. becauſe the Land is charged. 

14. The ſame Law in Avowry, 11 I), 4. 49. b. 

15. In Mortdanceſtor, if Plaintiff makes himtelt Heir to J. and De- 
fendant [ſays] S. took his Mother to Feme in other Count „ by whom he 
had Iſſue the Plaintiff Without that that he is the Son of f. this ſhall be 
tried where the Action is brought, becauſe the Traverſe puts all upan 
the Matter there. 18 0. 6. 1. 

16. Ia Man pleads that a Deed was firſt deliver'd in one County, 
and the other ſays that it was deliver'd in another CTountp, without 

chat that it was firſt deliver d where the other has alleged ; this all 
be tried where the Traverſe is taken, becauſe the Traverſe puts all 
upon this County. 18 Þ, 6. 11. | 
| 17. So if a Deed be pleaded bearing Date in one County, and the 
S P. Cro E. other ſays it Was made by Dureſs in other County, ta which the ocher 
me 8 rejoins that it was deliver'd where it bears Date without chat that it 


— 


was deliver d per Dureſs where the other has alleg'd ; this ſhail be 
{tl 


Fenn 


— — 


„ ow A art — 


{ried where the Dureſs is alleged, for the Illue puts all upon it, Kinncrstey 
15 I). 6. 10. Þ. | | 4 rt, 


cites 22 E. 34 
* Le. 149. in Caſe of Kinnerſley v. Smart cites S. C. but mentions Rot. 209. 


15. 25 H. 6. 24. H. 28 Eliz. Rot. 3 1, or 211. between * Sibthorp and Turner. 


18. In Action againſt Executors, they pleaded Plene Adminiſtravit, and 
the Plaintiff alleg d Aſſets in the County of Middleſex and F. and per Cur. 
| he ſhall not have Viſne but of the one County only, which ſhall be a? 
e ElefFion of the Plaintiff, as it ſeems, and the Reaſon ſeems to be in- 
a\much as the Jury of one County may rake Conuſance of the Aſſets in 
mother County, tor Goods are tranſitory. Br. Vine, pl. 108. cites 18 
E. 2, & Fitzh. Executors 114. 

19. Treſpaſs fm Cloſe broken in D. in the County of L. and the Defen- Se in Tre/- 
unt preſcribed that the Inhabitants of A. in the County of W. have a Way to — * 
0 from thence to F. in the County of L. by which he, as an Inhabitant &c. Pefendant 
eu the Way &c. and they were at Ie upon the Preſcription ; and per pleaded that 
| Choke, Danby and Moile, Viſne ſhall be of both Counties, Br, Viſne, be had a 


| pl. 86. cires 10 E. 4. 10. Piſchary in 


the County 
Time out of Mind &c. and preſcribed to draw his Nets in the Soil of the Plaintiff, in the Cornty A 


| the Plaintiff traverſed the 0 in both Points. The Court were of Opinion that the Ifſue ſhall 
| be tried by both Counties. D. 267. b. pl. 14. Mich. 9 & 10 Eliz. Anon. 


20. In Replevin in one County, if the Defendant avows for Tennre of his 
Manor in another County, and Iſſue upon the Tenure, V ifne ſhall be of both 
Counties. Br. Viſne, pl. $6. cites 10 E. 4. 10. 

21. Two Counties may join a/tho* they are not the next, as Lincoln Trials per 
and Eſſex, and * the Jury ſhall be equally our of both, viz. fix out of Pais, 99. 


the one and fix our ot the other. Fin. Law. 59. a, 9 8 cites 


; But more 
Counties than dero —— not join. Fin. Law 59. a. 

* But in Replevin the Defendant avowed for Damage-feaſant, the Plainiiff by Preſcription claimed Com- 
om in the Place where, being in B. in the County of W. appurtenant to bis Manor ef D. in the County of G. 
tuo Venires were awarded to the Sheriffs of the ſeveral Counties, Seven of one County and five of the other 
appear'd, and tried it by ent of the Parties. It was allow'd by the 1 udges, bur commanded their Aſſent 
Fir be enter'd upon Record; otherwiſe it would be a ſtrange Precedent, Cro. E. 3: 1. (bis) pl. 32. 
Piſch. 3$ Eliz. B. R. Sheldon v. Hodges. 


O. a) Trial. County. In what Caſes, By two or Nr. 


more Counties. 4 Fa 


. ] N Action upon the Statute of Marlbridge, for taking Diſtreſs Trials per 
in one County and driving into an another County, It tl D100 
fendant pleads Not guilty, the Trial ſhall be only by the County 8 Pb. 


where the Driving was, kor this is all the Cauſe of the Action, 4 Thorpe, 
D, 6. 4. b. . that all ſhall 


be in one 
County, which Finchden * becauſe it is by Statute. Br. Lieu, &c. pl. 23: cites 38 E 3.34 
Action upon the Statute of 1 & 2 P. & M. for taking a Diſtreſs at D. in Suſſex, and driving it to & in 
kent, the Defendant pleaded Not guilty, and it was tried by a Jury of the County of Suſſex; and this 
er moved in Arreſt of Judgment, becauſe the Yenire Facias ought to have been . Counties; 
tor the Tort conſiſted of two Parts: And of that Opinion was the whole Court. „E. 646. pl. 56. 
Mich. 4o & 41 Eliz in C. B. Gibbin's Caſe. | 


: . 
2. In Action of Forgery of Falſe Deeds, for making of the Deed: in S.C cited 


one County and proclaiming it in 1 if Detendant pleads Nor Mot. 223; 
| C | guuey,  ? 
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Caſe of the guilty, it ſhail be tried by both Counties; becauſe the Writing is ag 
Kmgand jnateriat as the Proclainung. 4 0. 6. 4. b. wid; 

Th t al. and admitted by the other Side, ——7 Rep. 2. b. in Bulwer's Caſe, cites 29 H. 9 30 
Sce (H. a 3) pl 18. 


* See (Ta) z. In Raviſhment of Ward, if the Tfitte be whether he holds cl 
1.9.5 C— the one by Owelry or of the other by Eigne Feofiment, if the Land 
r. Viſne . y 1. ; 5 ) $ 

pl. 111. cites are in ſeveral Counties the Venire Factas ſhall be of both Counties, 

8. C. becauſe the Land is the Cauſe of the Action. 10 Þ. 6. 19. ffn 


1 Br. Viſne, B. 6. 54. 
. 115, Cites | 
5 4 But if the Lands were in one County, but they were held ſeve. 


ary Meg rally of one as of his Hundred in another County, and of another ag of 
L. eites his Manor in other County, yet the Venue ſhall be only where the 
| Land is; for this is only the Caule of the Action. 10 Y. 6, 19. 

Br. Viſne, 5. Jn Treſpaſs, ff Defendant claims the Goods by Gift of the Plain- 

. 116.cites tiff in one County, and Plainrift pleads a Giſt of them to him [back 
adds a again] in other County by Defendant, and the Iſſue is whether De. 
Quere, for fendant regave them to the Plaintiff, after the Gift by him to the De: 
ir ſeem'd to fłndant, the Venue ſhall be from both Counties, becauſe one Coun: 


bia cher it ty cannot have Conuſance of both Gifts. 10 0. 6. 17. 


ſhall be 
only where the Giving them back again was, and that all may come in Evidence. 


Br. Per quz 6. In Per que Servitia, if Plaintiff counts that the Defendant holds 
Servitia, pl. certain Land in the bong" of Middleſex of him, as of his Manor 
+ © which is in the County of Suſſex, where the Writ is brought, and 
Br. Viſhe, The Jfſtte is whether he holds of him; this ſhall be tried only in the 
pl. 43. cites County of Middleſex, where the Land lies, becauſe they there 
5.0 may know if he holds of the Conulor or not. 21 E. 3. 18. 


Br. Lieu &c. . . | 
pl. 69. cites S. C. Br. Viſne, 1 103, cites 8. C. 7 Rep. 4 b. in Bulwer's Caſe cites 8 C 
ſays that e yoann the Rule of Court in theſe Words, viz. He cannot have any other Writ, 


for his Writ muſt be according to the Fine, and brought in the County where the Note is levied. 


Br. Viſne, 7. In Scire Factas to execute a Fine, if the Tenant pleads the Releaſe 
4 eue of the Demandant in a foreign County, and alleges that the Demandant 
3. P. but it Was born there, tu which the Demandant fays that he was within Age 
ſnould be as d the Releaſe made, the Venue ſhall be from both Counties, that 
in Roll, viz. tg tg ſay, where the Land is, and where the Releaſe was made, 38 


{ F 
8 E. * 17. b. adjudged. 
Editions of Brooke. But Brooke ſays he wonders that it had not been only where the Birth is 


alleged. 


8. A Man diftrain'd in the County of N. in Land held of the Honour f 
W. in the County of D. and Replevin was brought in the County of D. and 
well, notwithftanding the taking was in another County; tor none can 
make Replevin bur the Sheriff of the County where the Beaſts are im- 
pounded ; Quod nota, Br. Lieu, pl. 19. cites 29 E. 3. 31. 

9. Treſpaſs brought in the County of H. of Impriſonment at D. in the 
ſame County, and of the taking at L. and Impriſoning there, and theretore 
he took nothing by his Writ, and the Plea was inaſmuch as the Writ 
was brought in H. of Impriſonment in L. Judgment of the Writ ; but 
per Hank. if the Counties may join, the Action lies, and he ſhall have Viſne 
of the one County and of the other; Quære inde, for it ſeems to be ſe- 
veral Impriſonments, of which ſeveral Actions lie. Br. Treſpaſs, pl. 95. 

5 cites 11 H. 4. 64. 8 

Br. De fon 10. Treſpaſs of Battery at W. in the County of E. the Defendant j4is 
tort &c. pl. hat the Plaintiff made an Aſſault upon him at M. ia the County of K. wie, 
3. Me. Aſſault continued to the Place in the Declaration in the County of I ner” 


r +, x Sm Tur" 


r 
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the Detendam defended hmiſetf, and the Damage which he had was De ſon 34 H. 6 16, 
Aſſault demeſne ; Judgment &c. and the Plaintiff ſaid that the Defendant 8. C. 


ade an Aſſault upon him in the Place in the Declaration, in the County of E. 
De (on tort demeſne, abſque hoc that he made an Aſſault upon the Defendant in 
the County of K. Modo & Forma; and after he relinguiſb'd this, and ſaid, 
that the Defendant made an Aſſault upon him in the Place c. in the County of 
E. De ſon tort demeſne without ſuch Cauſe, which was tried by Viſne of 
both Counties: And ſo was the Opinion of the Court, that it be in the 
firſt Caſe, and the like always where the Aſſault continues from one 
County to another. Br, Viſne, pl. 6. cites 34 H. 6. 15. 

11. If the Parties are at Iſſue, Whether two Acres of Land in D. in the 
County of E. are Parcel of the Manor of P. in the County of K. this ſhall be 
tried by Viſne of both Counties. Br. Viſne, pl. 6. cites 34 H. 6. 15. 

12. In Action for Words, the Detendant juſtified 7 Perjury in a Suit in 
the Exchequer Chamber at Weſtminſter, between the Defendant and W. 
R. and a Commiſſion awarded thence to examine Witneſſes at B, in Berks, 
where the Plaintiff made a /alſe Depoſition ; the Plainritf replied, De injuria 
ſua propria &c. This was tried in Berks. It was argued that the Trial is 

ood, tor the Matter of Juſtification is the Perjury, and the Suit and 
Commiſion are but Inducements and Conveyance to the Action, nor did 
the De lendant ſhew that the Exchequer Chamber is in the County of Mid- 
dleſex, as he ought, Per Gawdy and Wray, when the Defendant juſti- 
fied for Perjury, and Plaintiff replies Abſque tali Cauſa, this amounts to 
a Traverſe of the Perjury, which being ſuppoſed to have been committed 
there, thall be tried there. The Trial was held good; and tho? it be 
uot ſhewn in what County the Exchequer Chamber is, the Plaintiff had 
judgment to recover. 2 Le. 102. pl. 12). Trin. 31 Eliz. B. R. Parker 
v. Burton. 

13. Aſſumpſit, ſuppoſed to be in the Pariſh of St. Mary le Bow, in Lon- 
don, 2 pleaded to Part, Non Aſſump/tt, 1 the other Part, 
a Releaſe, in the Pariſh of St. Magnus, and one Venire Facias was award- 
ed to try both Iſſues, and it was De Vicineto de Bow; It was moved that it 
was a good Trial tor the Iſſue which was at Bow, and a Diſcontinuance 
for the other, and cited 11 H. J. 5. But the Opinion of the Court was 
chat inaſmuch as the Venire Facias was awarded for Trial of both If. 
ſues, this is a Miſtrial in all, and cannot be good tor one; But in 11 H. 
7. 5. the Queſtion did ariſe, tor that ir did nor appear that the Venire 
Facias was awarded to try both the Iſſues, and Judgment was ftay'd ; 
and they faid he might take a Venire Facias de Novo, if he would, 
Cro. E. 171. pl. 13. Hill. 32 Eliz. B. R. Johnſon v. Tucke. 


14. Treſpaſs of Afſault and Battery in Wilts, continuing the Aſſault in Trials per 


Middleſex ; and adjudged that the Jurors ſhall come out of both Coun- 


Pais, 105 


ties. Moor, $538 pl. 104. Paſch. 39 Eliz. Michel v. Long. 95 0 cites 


(O.a. 2) Trial per Pais, County. 


al 


Fa Pan claims an Annuity out of a Manor in one County, and S. P. As ap- 


alleges the Seiſin in another, and the Poſſeſſion traverſed ; thts bears by; 
be tried by both Counties, 9 H. 6. 63. "A Race 


Sheriffs may 


be ſuppoſed to meet on the Bounds of each County, and impannel the Pares there. G. Hiſt. C. B. 51, 
is. g . 17 


Cap. 5,—3 New Abr. 258. S. P. in totidem Verbi 


2. [So) 


— 
o 
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10 8 Trial. 
A 2. [So] If a Man claims an Annuity our ot a Church by Preſcrig. 
Fol. 602. tion ttt one County, and alleges the Seiſin in another, and the Sein 


HYRy rraveried, the Trial may be by both Counties. 1x P. 4. 45. b. 
pl. 32. cites 7 7 DD. 6. 27. b. + 4E. 4. 26. Contra 10 1). 6. 19. b. 
* 


— 


Ibid. pl. 83. S. P. cites 2 E. 4. 28-—— Annuity was brought againſt a Parſon, where the Church charge 
<vns in one Cuniy, ahd the Seiſin in another County, and they were at [ſe upon the Seiſin; and the Viſhe 
wis awarded of. the County where the Sen was alleged only, and not where the Church was. hr. 
Viſhe, pl 90. cites 48 E. 3. 26 & 49 E 3. 5. 2 f ö 

r. Licu &c. pl 38. cites 8. C. per Marten J. that where a Parſon is ſeiſed Time out of Mind, in 
one County, of Annuity iſſuing out of a Church in another County, he may brivg the Writ of Annyi. 
ry in the one County or the other at his Ele&tion.— Br. Viſre, pl. 60. cites S. C. accordin to Roll. 

+ Br. Viſhe, pl. $4. cites S. C that the one and the other is good ; and therefore, becauſe it was after 


Verdict, Exception taken thereto was not allow'd. ——Br. R epleader, pl. 52. cites S. C. 


a P. Be, 3. So it may be if the Preſcription be traverſed. 19 I. 6. 16. 

ine, pl. 66. ky ; 
cites 27 H. 6. 13. — Where the Iſſue was upon the Preſcription, the Viſne was awarded from the 
County where the Sen was alleged. Br. Viſne, pl. 27. cites 39 E. 3. 5——-— Ibid. pl. 51. citcs E 
16. E. 3. accordingly. But Ibid. cites 21 H.6, 2. 3. contra. 


* Br. Viſhe, 4. In Annuity, tf it be claim'd out of a Church in one County, and 
pl. 3%: es atleges Seitin in another County, and the Seiſin traverſed, it rhe Coun- 
If the Coun- ties cannot join, the Trial ſhall be only where the Seiſin is alleged. 
ties cannot IO I). 6. 19. B. * It ID. 4. 49. b. adjudged. | | 
join, it ſhall 5. Contra 17 E. 3. 32. Jt may be where the Original is brought, 


2 tried b rote 4 : 
thof. of 1. the Church being in the fame County alſo, 


County where the Church is. Quære. Br. Viſne, pl. 60. cites 4 H. 6. 27. Annmiity was brought 
againſt a Parſon, and the Church <vas in the County of D. and alleg'd Seiſin at Exeter, which had Privilege that 
they ſhould not join ith Foreigners. And they were at Iſſue upon Preſcription, and yet the Viine was of 
both Places. Br. Viſne, n 112. Cites 10H. 6. 19. = 

Where Annuity is due to a Church ont of a Houſe in the County of C. and the Plaintiff and his Prede- 
ceſſors have been ſeiſed at D. in another County, the Plaintiff may chuſe to have his Action in the 
County where the Seiſin is, or in the County where the Houſe is; quod nota. Br. Lieu &c. pl. z. 
cites 4 H. 6. 5. —7 Rep. 2. a. in Bulwer's Caſe, S. P. The Plaintiff may elect in which County 
he will bring his Action, cites 48 E. 3. 26. a. &c. 4 H. 4. 1. 4 H. 6. f. b. 39H. 6. 15. b. 2 E. 4. 28. b. 
4 E. 4. 26 a. &c. But otherwiſe if an Annuity be granted in one County to be paid in another, there Action 
lies where the Grant was, cites 8 H. 6. 23. b. S. P. But an Annuity to receive from a Man of Reli- 
gion, or a Body Corporate, or from a Church, ought to be brought ere the Church or Houle is, or «her: 
the Seiſin is alleged, F. N. B. 152. (E) 


6. So ſhall it be if the Preſcription be traverſed, the Trial ſhall be 
only where the Sellin is alleg d. 10 . 6. 19. 
7. Jt an Annuity be brought in one County, and a Seiſin alleged in 
another County, and the Scilin rraverſed, it ſhall be tried where the 
T Seiſin is alleged. 17 E. 3. 32. 
3 per 8. In an Action upon the Caſe againſt the Sheriff of York for an 
CAO Eſcape, and counts that he arreſted the Priſoner upon a Writ in the 
625. pl. 19. ſaid County, and after ſuffer'd him to eſcape at D. in the County ot 
S, C. accord- Nottingham. To which the Detendant anen Not Guilty. N hls 
ingly. And Jfſue may be tried by the County of Nottingham only, without 
dent dn ze, Joining of the County of Pork; for the Action and Jſſue is upon the 
gard Vork C[Cape, and not upon the Arreſt, M. 40. 41 El. B. B. bvetweell 
was a City * Benion and Watſtn, per Curiam, | 


and Oy, 
and ſo could not join with any other, therefore alſo the Trial ſhall be from the County only where the 
Action is brought. So where the Arreſt was laid to be in the County of Southampton, und the 


Eſcape ſuffer'd in London, and the Trial was in London, it was adjudg'd for the Plaintiff, rhe Eſcap: 
being the Matter upon which the Action is grounded. Cro. E. 271. pl. 1. Hill. 34 Eliz in the Exchc- 
quer, Richbell v. Goddard. —Sece (H. a. 3) pl. 27.) 


LO mY T 9. In Treſpaſs of a Cow taken at D. if the Deſendant juſtifies for the 
e Riot, becauſe J. S. holds of him certain Land in S. as of his Manor c. 


and that the. V. by Heriot, and the Tenure is traverſed, the Venue may bets 
D. S. 


vi 
tl 
0 
3. 


— * „ au. el... 
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DO. D. and D. for Damages are to be inquired as well as the Jfſue. Vil! wber- 
P. 40. 41 El, B. R. between Ao» and Barham, Adjudged. on — * 
have the beſt Notice of the Damages, and therefore as neceflary for the Venue to come from as the 
other ; and ſo a Judgment in C B. was athrm'd in Error.——S. P. 7 Rep 2. a. in Bulwer's Caſe, cites 


15 E. 4. 3. 4 b. 30 H. 6. 6. a. b. D. 278. b. pl. 5. Mich, 10 & 11 Eliz. Gawdy's Caſe, S. P. 


— CC 


10. In Caſe the Plaintiff declared, that Defendant exhibited a Petition 
azainſt him to the King in Council, for eretting Cotages in Kingſwood-Chace 
in Glouceſterſbire, and that he was compell'd to appear at great Expence, and 
was atterwards diſcharged. This Action was firſt Jaid in Glouceſterſhire, 
and the Defendant moved that it might be laid in Middleſex, where the 
Petition was exhibited. But it was inſiſted for the Plaintiff, that where 
| a Cauſe of Action ariſes in 2 Places, he has his Election to lay it in ei- 
ther. The Court held, that the Exhibiting of the Petition was the 
Ground of the Action; and tho' it contain'd Matter done in another 
place, yet it ſhall be tried in the County where the Petition was deli- 
verd ; for ſuppoſe the Petition had contain'd Matter done beyond Sea, 

&c. 3 Mod. 165. Hill. 3 Jac. in B. R. Newton v. Creſwick. 

11. In an Information againſt T. and others, for conſpiring at Win- Carth. 384. 
cheſter ju the County of Southampton, to marry a School-boy there, the 8. C bur 
only Son and Heir of his Father, to a Woman of an ill Character, and — 4 
no Fortune; and afterwards marrying him to her in Oxforaſbire. The fe. 
Trial was in Hampſhire, and the Defendants found Guilty. It was 
moved in Arreſt of ſudgment, that here was a Miſtrial; that the Con- 
ſpiracy being laid in Hampſhire, and the Marriage in Oxfordſhire, the 
Frial ſhould have been by a Jury of both Counties. To which it was 
anſwer'd by the other Side, That in an Indi ment the Counties are never 
join'd, But the Court ſaid nothing to this Point; & adjornatur. 5 
Mod. 221. Trin. 8 W. 3. The King and Queen v. Thorpe & al'. 

12. An Action for a Falſe Return is local, but may be laid in the 
County where it was made, or in that in which it appears on Record ; per 
Cur. 12 Mod. 408. Trin. 12 W. 3. Lord v. Francis, 


F. a) Trial per Pais. Out of what County the Viſne 
ſhall come. When Part of the Matter to be tried 
is in one County, and Part in another. There here 


beſt Conuſance may be of the Matter. 


[. 13 Attachment upon Prohibition, if the Summons and Denuncia- Br. Lieu, 
tion of the Excommunication are in one County, and the Suit in &. pl. 13. 


another County contrary to the Prohibition, it ſhall be tried cites S. C,— 
the Summons and Denunctation was. 44 E. 3. 32. d Where Br vide, 


|. 17. cites 


the Plea was held in the County of C. and the Attachment was in the County of K. and * — at 


He bether it was for his Tithes, or for Debt reſerved thereupon, which was a Laz-Chattel, 


2. In Diſceir for caſting a Protection Quia proſecturus, where he ne- Diſccit was 
went over the Sea, but continually remain'd in ſuch nbd ik brought be- 
the Delendant ſaith, that he was ſick at the Protection caſt in other aue in Pra- 


(ounry, this thall'be tried where the Sickneſs is alleged, 18 S. 4 beat 


by the Plaig- 
rift againſt , 
caſt Protection quia Aoraturns 


te Detendant in Bank ar Weſtminſter, in the 8 of Middleſex, he 
f & 


at ad 4A af. y SY ok * 
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cc. whereas he was attending bis own Buſineſs in the County of York ; and the Action was brought in the 
County of York, and not in Middleſex where the Cafting the Protection was, and vet good by udgmen, 


for there it may be beſt tried whether he attends his Buſineſs there or not. Br. Diſceit, pl. 1. cites 2 
H. 6. 10. For the caſting the Protection in the County of Middlefcx is not the Biiceit, but the 
attending his Buſineſs in the County of Vork. Nota. Br. Lieu &c. pl. 3. cites S. C. 

If Defendant caſts Protection in one County, and remains in another County, he may bring Act 
in which of the Counties he pleaſe. 7 Rep. 2. a. in Bulwer's Caſe, cites 20 H. 6. 10. a. b.—See (H. a; 


pl. 32. 


Aſſe againſ® 3. So ff at the Petit Cape the Tenant alleges Impriſonment in on; 
Zaren aud County tor ſaving his Default, and the Plaintitf [fairh] that he was x 


egen large in another County, this ſhall be tried where the Jinpriſonmen 
af fear d, and I8 alleged, 18 E. 3. 13. 


the Feme 

made Default, and the Plaintiff pray d the Aſſiſe by Default of the Feme ; and the Baron ſaid, that | 
cught net to have the Aſſiſe by Default of his Wife; for the Plaintiff and others raviſſid ber in the County o 
K. and there as yet detain her. he Plaintiff ſaid, that always after the II rit purchaſed ſhe «vas at large i 
the County of C. and there ameſnable at the Will of the Baron. And Viſne was awarded of the County af 
K. Quod nota bene; for at this Day the other ought to have traverſed, abſque hoc that they detain'l 
her, Prout &c. which is at the County of K Br. Viſne, pl. 69. cites 11 Af. 7. 


CRA[JSD 4. In Action upon the Caſe, becauſe Defendant took an Horſe fron 
* Fol- 603. A. at S. and alter fold it at D. to him [the Fan! as his own Hot, 
Wa no. and * after A. retook the Horſe ; if Defendant ſays, that the Property 
Pais 98110) of the Horſe was to him at the Time ot the Sale, pou which they are 
cites S. C at Iſſue, the Venue ſhall be from S. where the Taking is ſuppoſed; 
br. vine, kor there the Property at the Time may better be tried, and the 
Fc; Property only is in queſtton, 42 Af, 8. Adjudged by all th 
lays that it JUICES, 


ſeems, that 


the Viſhe ſhall be where the firſt Sale to the Defendant is alleged. 


Br. Lieu, 5. In Per quæ Servitia, upon a Fine levied of a Manor which lies in 
&c. pl-69- a County where the Writ is brought, and counts that the Defendar 
Br Vie, held certain Land lying in other County, of the Conuſor, as of the faid 
pl. 43. cites Manor; if the Jfſtie be Whether the Detendant held of the Conuſor, 
S C.—— tt ſhall be tried in the County where the Land held lies; for they 


oaks 15 may take Conulance if he holds of the Conuſor or not, 21 C, 
* 18. 


A. Cites 


S. C. 6. In Account, if a Releaſe be pleaded in Bar made in one County, 
and the Plaintiff ſays that he was the Detendanr's Priſoner in another 


County at the Time &c. this ſhall be tried in the County where the 

Impriſonment was. 25 E. 3. 38. b. adjudged. 

1. Reple vin in the County of Middleſex. The Defendant avowed for He- 
mage, and the Plaintiff pleaded Tender of the Homage in the County of Surr), 
= the Viſne was ot the County of Surry. Br, Viſne, pl. 93. cites 24 

3. 11. 

8. Act ion of Goods efloined and received by the Defendant, and the Tirt 
of the E/loining is alleged in one County, and the Receipt of them by the Di- 
feudant in another County, and they are ar Iſſue if he received them, or 
not; there the Viſne ſhall be of the County where the Receipt is ſup- 
poſed. Br. Viſne, pl. 94. cites 21 E. 3. 48. | 

9. Treſpaſs in the County of W. they were at es if the Defendant as 
Villein of the Plaintiff, regardant to his Manor of D. in the County of H. And 
the Detendanr prayed Viſne of the County of H. Er non allocatur ; but 
the Viſne was awarded where the Writ was brought. Quod nora. Br. 
Viſne, pl. 10. cites 40 E. 3. 36. And per Priſot, 35 H. 6. 12. 1 
thall be tried where the Villetn can beft prove him/elf Frank in favorem Ii. 
bertatis. Ouzre inde ; for it does not ſeem to be Law; for others were 
againſt him. Ibid. | 

Br. Lieu 10. In Treſpaſs, the Defendant aſſumed in London to cure the Wound 

— * the Plaintiff &c. and put contrary Medicines in Middleſex, by which ttt 

S. C cited ; Plaintiff was impaired, Per Thirn, it they take Iſſue upon the . 
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lic, V ine thall be ot London; and it of che contrary Medicines, then 2 2. b in 
of Middleſex. Br. Voucher, pl. 117. cites 11 R. 2. and Firzh. Action 8 
ſur le Caſe 37. . F 1 . 5 45 {> See (Ha 4) 
11. If the Zenant in Writ of Waſte pleads a Surrender at D. in a foreign pl. +. l 
County, made 10 the Plaintiff, who ſays that he did not agree &c. Vi 
(hall be of D. Br. Viſne, pl. 107. cites 12 R. 2. and Fitzh. Waſte 99. 
12. Treſpaſs. The Plaintiff counted of taking of his Ship at &. in the 

County of E. and the Defcadant ſaid that A. was 72 at O. in another 
County, and gave to the Defendant, and he left it in the Hands of A. and 
the Plaintiff came and tcok, and carried it to S. and the Defendant took it. 
And the Plaintiff ſaid that Lefore the taking, and the Gift made to the De- 
fendant by A. the Plaintiff was poſſeſſed at S. till A. took it ont of his 
Poſſeſſion, and carried it to D. and there gave it to the Defendant, and the 
Plaintiff retook it, and was poſſeſed till &c. judgment; and the Defendant 
maintained his Bar, abſque hoc that the Plaintiff any Thing had before the 
Gift made by A. to the Defendant; and ſo to Iſſue, which ſhall be tried 
by the Viſne of both Counties: But becauſe the one could nor join, 
therefore he was compelled to allege a Day certain of the Giſt, and then * See (P. a. 2) 
it thall be tried only by S. for without the Day certain S. cannot take pl. 8. 
Conuſance thereof. Quod nota, that the Day was omitted of Purpoſe 
to have Viſne of both Counties. Br. Contels and Avoid, pl. 30. cites 

$H. 6. 25. | 
, 13. In Writ of Meſne, where the Lord diftrains the Tenant for Fealty, 
Rent, Suit of Court, and Relief of the Meſne, the Tenant ſhall have Writ of 

Meſae, and the 1//ue was upon Preſcription, and found for the Plaintiff, Aud 
per Danby, the Viſne ought ro have been of both Places, viz. where 

the Land is, and where the Manor is of which the Land is held, by 

Reaſon that Suit is to the Manor. And Priſot contra, and that the 

Viſne ſhall be where the Land is; for the beſt Conuſance of the Acquit- 
tal, where he claims the Acquittal by Preſcription, is where the Land 
is; and after the Plaintiff recovered by Award. Quod nota. Br. Viſne, 
pl. 67. cites 39 H. 6. 29. 


(P. a. 2) I bere the Counties cannot join. 


[1]. IJ the Iſſue be, b rid from London to Vork, and Trials per 
from York to London 5 Times in 6 Days, that is to ſap, Pai nr 10) 

from ſuch a Time to ſuch a Time ; this may be tried by London on- 5 b & Nia 

ly, or Bork only, tho' Part of the Thing to be inquired was done C s. :1. 


in each of rhe Counties. M. 4 Ja. B. R. between Herti and cap. 7. be- 
Pope. cauſe the 
Sheriffs can. 


not meet each other on the Bounds of each County, in order to impanel.—3 New Abr. 257. accord- 
ingly, and in the ſame Words. ; a 

* Cro. 1 137. pl. 14. Normanville v. Pope, S. C. adjornatur —— Ibid. 1 50. pl. 10. S. C. but S. P. 
does not c at 1 appear; but becauſe the Trial was in London, and the Venire facias was from the 
Pariſh of Bow, and not De Corpore Comittatus, the Trial was held ill. 


[2] 8. In an Action of Battery in London, ff the Defendant juſti- Trials per 
fies in Defence of his Poſſeſſion in D. in Eſſex, and the Plaintiſſ 55 2 $4326) 
De ſon tort Demeſne, without ſuch Cauſe ; this ought to be tried by * 
both Counties, if they might join, becauſe he may be found guilty 
at another Day, and becauſe they cannot join it Jer tried in Ei⸗ 
ſer. Mich. 4 Ja. B. R. between Lince and Porter. Curtam. 


[3] 9. 
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Trials per [3] 9. In an Action upon the Caſe in Exeter, for ſaying that the 

Pais98(11T) plaintiff was acceſlary to a Robbery, {f the Deſendant juſtifies becauſe 

4 cines & C. the Plaintiff was Conitable of D. in the County of Devon, and took q 

Sum of Money of a Robber, to ſuffer him to go at large, tu which 
1 the Plainciff replies De ſon tort Demeſne &c. Thu the Counties otight 0 
fl to join if they could, and the Juſttficatton is principally put in Tie, — 4 
f yet the Trial may be in Devon or Exeter at Election. M. 10 Ja, lt 
B. R. Reynciig Caſe adjudged. 4 - 
4 Trials per [4] 10. In an Ejectione firme in London, upon a Leaſe made there 4 
4 Pais 99.(111) of Land in Middleſex, tif Defendant pleads Nor guilty, this map be ſaid, 


. cires S. C. tried in London; becauſe the Counties cannot join, tho" the Jury on 
A! aught to inqutre ot the Ejectment, which was in Piddleſer. Tr, 0 2 p 
1 Car. B. N. between Harbert and Middleton ddjudged, in Writ of p Ia; 
4 Error upon Judgment in Bank, and the firſt Judgment atfirmen I }.., 
accordingly. Jntratur. Hill. 9 Car. B. N. Rot. 634. But the Wl &. 
Court did not give this Reaſon. ven 
5. In Dower, the Defendant alleged that the Feme elop'd from her Baris a 
at D. in the County of S. and abode with the Adulterer in Adultery at Lon. # 
don, and Iſſue was taken in London; for they cannot join with any 
others. Br. Viſne, pl. 25. cires 47 E. 3. 25. 35 

In Treſpaſs, 6. Debt in London. The Defendant pleaded that the Plaintiff is his Vil. 
the Defen- lein regardant to his Manor of D. in the County of H. and bory there; and 
cant pleaded prayed Judgment if he ſhall be anſwered. And the other ſaid that Frank, 
4 1 — — of Frank Eftate, and prayed Pais of London. And it was doubted, 
ante wo 4 and at laſt it was granted, and Writ bailed in indifferent Hands, to retain 
his Manor till it was diſcuſs'd by Parliament, if Viſne ſhould be of the County where 
of D. in ano- the Villeinage is alleged, or where the Writ is brought. Br. Viſne, 


the Co : . Nt 
and che pl. 26. cites 47 E. 3. 26. 27. Je 
other ſaid 

that Frank &c. upon which they were at Iſſue, and becauſe the County where the Action was brought, 


and the County where the Manor was, could nor * therefore YViſne cas where the Action was brought. 

Br. Viſne, pl. 38. cites 9 H. 5. 1. But it ſhall be of both Counties, if they could bave joined. Br. 

Viſne, pl. 38. cites 9H. 5. 1. Bur Ibid. pl. 56. cites 22 H. 6. 52. Upon ſuch Matter pleaded in 

ay aſl, the Court awarded the Viſne from the County where the W rit was brought, In favorem Li- 
rtatis. 


7. In Treſpaſs, a Man was taken in the County of H. and impriſoned in 
London, and brought his Action in London: And therefore the Writ 
was abared ; for Hank. ſaid that London cannot join with any; and fo 
by him, if they could have joined the Writ had been good. Br. Lieu, 
pl. 66. cites 11 H. 4. 64. 
8. Debt upon Account 7 an Executor. The Defendant ſaid that the 
Zeſtator made the Plaintiff and one M. his Executors at London, wh is in 
full Life, not named inthe Writ ; Judgment of the Writ. And the Plain- 
tf ſaid that after this the Teſtator made him his 2 Executor at C. in the 
County of Middleſex, Judgment &c. To which the Defendant ſaid that 
the Truth is that he made the Plaintiff his ſole Executor; but after this ht 
made both his Executors, abſque hoc that he made the Plaintiff his Execu- 
See (P. a) Tor ſole after this; and he was compelled t0 8 * Day certain, Viz. that 
pl. 12. ſuch a Day he made both his Executors, abſque hoc that he made the 
Plaintiff Executor ſole after this; for per Priſot, if all was alleged in 
one County, then the County may inquire of the Time well enough ; 
or if all was alleged in two Counties which might join, V iſne ſhould 
be of both Counties. Bur London cannot join with any ; theretore, by 
him and Moyle, Day certain ſball be alleged, and the Viſne ſhall come 
where the Affirmative ig alleged. Br. Vine, pl. 5. cites 33 H. 6. 44. 
Br. Tbid. pl. 9 Debt upon an Obligation, upon Condition to render to the Plaintiff 
106. cites ſuch a Day in London, 100 Cloaths as good as were made in Walton in the 
S. C— County of G. And per Catisby & Brian J. it the Defendant ſays, That 
Br. Trialls, 1 ) JT, 
pl. 107. cites He deliver d at the Day 100 Cloaths as good as were made at M. it 9 
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de tried ; for the Delivery ſhall be at London, and London cannot try 82 2 + 
whar Cloaths are made at W. Per Choke 5 che Plea is good, prima © on 
ficie; and after the Plaintiff ſaid, that the Defendant had not delivered pl. 179. cites 
any Cleaths at London, prout &c. Per Catisby, now the Replication has 8. C. 


made the Plea good, and ſo to Iſſue. Br. Barre, pl. 38. cites 22 E. 


* 
5 10. Treſpaſs of taking a Ship at S. in the County of E. The Defendant 

aid, that F. was thereof poſſeſs'd, and gave to the Defendant at M. in the 

(bunty of N. and he left it in the Hands of F. That the Plaintiff came 

aud brought it 10 F. and there the Defendant took it & c. The Plaintiff re- 

plied, that before the Taking and the Gift made by J. as above, the 
Plaintiff* was poſſeſs'd at F. till F. tock it and carried it to M. and gave it 

14 the Defendant, and the Plaintiff retoock it, and was poſſeſs d till the Treſpaſs 

&c. The Defendant maintain'd the Bar, alſque hoc, that the Plaintiff any 

thing had betore the Gift made by F. And ſo to Iſſue, which is to be tried 

by both V itnes ; and M. cannot join with another, by reaſon of their 
Privilege, and S. only cannot take Conuſance of a Gift in another Coun- 

ty, theretore Day certain Mall be alleg'd by the Defendant of his Gift ; and ſo 

he did, and then it ſhall be tried by Viſne of S. V nora ; And note 

chat the Day was omitted on purpoſe to have had Viſne of both Coun- 

cies. Quod nora ; and ſo ſee that S. may rake Conuſance of Property 

in another County, when the Day certain of the Gift is put in; quod 

nota bene. Br. Vine, pl. 65. cites 38 H. 6. 25 | 

11. In Debt for Rent, upon a Leaſe tor Years, made at D. in Eſſex of Ceo. J taz, 

Land in London, the Action is brought in Eſſex. The Detendant pleads in pl. 9. 
Non debet. The Trial thall be from the Vicinage ot Dale in Eſſex. 


Jenk. 323. pl. 33. 


{Q. a) Per Pais. In what County. In what County SA 


it ſhall be brought. Mere the Mit is brought, and CW 
where not, | | 


l. If A. recovers againſt B. in Eje&tment in Durham, upon which B. Cro. J 254 
4 brings M“ ric ot Error in B. R. at Weſtminſter, and diſtontinues pl 10. Mich. 
it; and alter brings new Writ of Error there, Quod Coram vobis bend“ 
refidet, and affigns for Error, chat che ſaid A. at the Time of the Porrton, 
Trial of the firſt Action, was commorant, and within Age, at Weſtmin- S. C. but not 
ſter in Middleſex; and that he ſued in the ſaid Action by Attorney; 0 . mo 
and upon the Nonage the Parttes are at Iſſue. This ſhall be tried lch. Je. 
in Weſtminſter, and not in Durham where the Land les, becaule z. K. Srde 
Ejectment is not any real Action, and inaſinuch as it is eſpectal- v.Poriton, 
ly alleged that he was within Age, and commorant at Weſtminſter, 9 © bar 


280 oP 
rit, to wit, the Writ of Error, is now brought. Tr, 5 
11 Ja, B. N. between Orde and Morton, adjudgev, | Rulſt. 129. 
. Paſch an, 
8 C. and S. P. and the former * was reverſed. — Brownl. 150. Merrton v. Drs — 
cordingly.—— Hob. 138. pl. 189. Morton v. Orde, but S. P. does not appear 8. C cited 2 Jo. 
171. Mic 33 Car, 2. B. R. per Curiam in Caſe of Morgan v. Ulaughan, which was thus, viz. Ju 
ment in Docter in the Seſſhons at Brecknock, Error was afſign'd, that he was under Age, viz. of the Age 
of 14 Years, and appear d by Attorney, and upon Iſſue of Infra etarem, the Trial was in 4. where the 
: enant was commorant ; it was argued, that ſaying A. of ſuch a Place was within Age, is all one as it 
laid he was commorant in A. but it was anſwer'd, that this being a Writ of Error on a Jud tin 
wer,whetber Infant or not, is collateral to the Title of the Land, vit. Dower ; that if the Right of the 
ad depends upon Infancy, it muſt be tried r the Land lies, but otherwiſe if the Right be not 
g GC 
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ce, and cites Firrh. 64. & 1 Fulſt. 120. 179. Ld. Ch. J. at firſt faid, That where Infancy is alle 

y without a Venue, it muſt be tried where the Land lies, but auhere a Special- Venue 1 laid, it — 
there, Jones took a Difference, where the Defendant pleads a Releaſe, and the Plaintiff replies, Dein, 
Age, there it need not be tried where the Land lies: And at laſt reſolv'd per tot Cur. that the Trial 
was well enough; and a Rule for the Reverſal of the firſt Judgment in C. B. Niſi &c. 2 Show. 16+ 
169. pl. 162. Mich. 33 Car. 2. B. R. Morgan v. Vaughan.—— Raym. 456. 8. C. accordingly —..! 
2 Jo. 150. S. C. accordingly ; and that where Nonage is pleaded as Halter de bers, the Trial need not 
be where the Land lies; 2 where the Title depends upon the Nonage alleged, it is otherwiſe : and 
Cites Fitch. Tit. Viſne, 63. 39 H. 6. 49.——Skin. 10. S. C. accordingly. ; 


(R. a) Per Pais. Out of what County the Viſne ſhall 
come. Where the Writ 1s brought: 


1. Man brings Covenant in Southampton, and declares upon Co. 

venant made there. Defendant pleads a Releaſe in Suilex; 

to which it is replied, that he who made the Releaſe is an Ideot; 

upon which the Juue 1s. This ſhall be tried where the Releaſe is 

pleaded, and not where the Action is brought. D. x. 2. Ya, 

41. a 

Ur Vine, 2. Ik an Iſſue be taken upon the“ Name or Condition of the Perſon 
ec ches it ſhall be tried in the County where the Writ is brought. 21 E. 4 


Trials per 8. For it map as well be known there, 44 All. 10. 46 AM, 5. by 
Pais 99. Il 10 Finchden. Co. Litt. 125. b. 
Cltcs S8. C. 

* S. P. Br. Viſne, pl. 101. cites 35 H. 6. 31. Br. Trials, pl. 111. cites S. C. Every Pier 
A the Perſon of the Plaintiſt &c. ſhall be tried where the Writ is brought. Co. Lit. 
125. b. | 

II/bether 2 Man be an Eſquire or a Knight, ſhall be tried where the Writ is brought. Br. Trials, pl. 
6. cites 34 H. 6 54. 

But Wideſlad faid, That <here it was alleged in the Writ brought by Sir Richard Hank in the County of 
Devon, that be was made a Knight at S. in the County of Hertford, pending the I rit, this was tried in the 
County of Hertford, by great Adviſe, Br, Trials, pl. 6. cites 34 H. 6. 54. ——Burt where Defendant 
pleaded in Abatement, Quod ſ#ſcepit Ordinem militarem, & jam Miles exiſtit, upon Demurrer it 
was held, that there needs no Venue where he was dubb'd ; for any thing that concerns his Perſon 
ſhall be tried where the Action is laid. 1 Salk. 6. pl. 14. Hill. 2 Ann. B. K. Lett v. Mills. — This 
was in an Action of Debt. 2 Ld. Raym. 1014. Hill. 2 Ann. S. C. by Name of Nutr v. Mills. 

In Aſſumpſit the Defendant pleaded iſnaſmer in Abatement ; whereupon the Plaintiff demurr'd, be- 
cauſe the Defendant had laid no Venue; but the Court held, that there need not in this Caſe becauſe 
it is a Plea concerning the Perſon, and ſo mult be tried where the Action is brought. 12 Mod. 195, 
Trin. 10 W. z. B. R. Williams v. Drury. 

Matters touching the Perſon, as Privilege of Attorney, ſhall be tried where the Writ is brought. 2 
Ld. Raym. Rep. 1172, 1173. Trin. 4 Ann. Scawen v. Garret. ——-: Salk. 545. pl. 8. 8. U. c- 
cordingly. 


Br. Viſae, 3. As in Debt in M. againſt A. of D. in the County of C. Knight, 
1 and it is pleaded that he is Gentleman and not Knight, it ſhall be tricu 
vic . where the Writ is brought. 21 E. 4 8. 12 ). 6. 5. Contra 5 E. 4 
Man was 2. Per Curtam. ; a 
cutlacy'd in ; 
Debt in London, by Name of J. S. of D. in the County of Il Yeoman, and came upon Cay. Utlag. and ſaid that 
the Day of the Writ be was Gentleman and not ſeoman; and the King e contra, and ſo ro ItJue, and Pats 
was of London; and not of the County of H. for this amounts to a 1f;ſnoſmer; which more conventent- 
ly ſhall be tried where the Writ is brought. Br Viſne, pl. 99. cites 1 E. 4. 23. 

So in Debt in rf. againſt J S. of London, Yeoman, the Defendant ſaid that he ca. Draper and ret 
Yeoman, Judgment of the Writ. And the Opinion of the Court was, that it ſhall be tried by Je of 
London <vbere he inhabits, and not by Middleſex where the Wrir is brought; by which Venire Facts 


iſſued to the Sheriff of London, and yer Miſuaſmer ſhall be tried where the Writ is brought. Br. Viſa-, 
pl. 85. cites 5 E. 4.2. 


* Br. Viſne, 4 The Abbot in P. brought Action in other County, and Defen- 
ele“ dant lays that he is nor Abdor ; it ſhall be tried where gh » 
.C at rat) 


* a - 
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brought. 21 E. 4 8. For it is his Name. 12 B. 6. 5. and 1018 ® 43 char i at 


E. 3. 29. b. of the after of L. the i Katt 
: 1 as 1 by the other 

County in which the capital Houſe of St. L. lies. Quod nota ——Br. Trials, pl. 11. cites S. C. 

g. P. Br. Viſne, pl. 52. cites 21 H. 6. 4. | nf 


5. So if Defendant ſays that the Abbor, who is Plaintiff, is de- Br. Trials, 


ied in other Connty, and he himſelf choſen Abbor, this ſhall be tried * 


where the Brit is brought, 8 0. 6. 3. ir hall be 
tried where 
the Writ is brought, by the Statute of 9 E z. cap. 4. 


6. In Debt upon Obligation in one County, Detendant ſays that he * Viſne, 
made it within Age in other County. And Plaintttf ſays, that it was "© 
made where he has counted by Detendant ot tull Age, Priſt; & ali e 
contra; this ſhall be tried where the Writ is brought. 3 Þ. 6. 40. 

7, But in Debt in one County, upon Obligation dated in other Coun- 
ty, and the Iſſue is whether he was within Age at the making, or of 
iull Age; thts ſhall be tried where the Obligation bears Date, and 
not where the Mrit is brought. 17 E. 3. 13. | 


$. Ik an 5ftue be Feme or Not Feme, Coverr or Not Covert, it Fol. 6; 
all be tried where the Writ is brought. 12 Þ. 6. 5. 7 . 
Del upon an Oblie ation againſt a Feme, who pleaded Eſpouſals at D in another and that ſhe was 


vert Baron at the Time &c. And perCur. ſhe ball not allege the Place of Eſpouſals, but ſhall ſay gene- 
rally that Covert &c. So of an [nfant ; for it ſhall be tried where the Writ is brought, and not where 
the Eſpouſals or where the Obligation is ſuppoſed to be made. Br. Viſne, pl. 58. cites 15 E. 4. 32.— 
Br. rials, pl. 49. cites S. C. | 


9. Ik the Ilſue be whether J. S. was within Age at the Time of the If Defendant 
meking ot a Deed, thts ſhall be tried where the Writ is brought, tho' N * 
his Birth be alleged in other County; tor it may as well be known c<« 57 r 


there. 44 Alf. 10. replies that 

he was wwrth- 
m 6555 my it need not be tried where the Land lies; per Jones J. 2 Show. 169. ia Caſe of Morgaa 
v. Vaughan, 


10. In Aſſiſe, if it be pleaded that Parcel of the Tenements are in 
gy N it ſhall be tried where the Writ is brought. 46 E. 3. 
7. 46 All. 5. 
11. In Aflife, if the Jſſue be whether J. S. was a Monk proſeſs'd 
in the Abbey ot T. in other County, at the Time of making a Deed, 
it ſhall be tried where the Writ is brought; tor the Time may be 
3 on known there as in the other County, 44 A, 10. adjudged, 

uæte. 

12. Count or not Count, ſhall be tried where the Writ is brought, S C 255. 

A that it ought not to be tried by Record as it ought) 125. 
5 


13. So Knight Or not Knight ſhall be tried where the Writ 1s Miſprinted 
brought. * 18 Þ. 6. 85. or 12 H. 6. 3. 
14. Where an Iſſue is tried upon a Point which ſhould be tried by two rials per 
Counties, and one cannot join with the other, it thall be tried where Pais, 996111) 
the Writ is brought. 21 E.4. 8. b, cites 8 C. 


See (Pa. 2 
rs. Ik Iſſue be whether J. S. was within Age at the Time of mak. In Ar A 
ing of a Deed which bears Date in another County than where the Writ the Vime 
18 brought, and it is alleg'd that he was born where the Writ is * +; cara 
brought, it ſhall be tried there, Contra 3 E. 3. Account 130. 5 


: Quad 
But Brook ſays, he wonders that it had not been only where the Birth was alleg'd. Br. Vie TT 


Cites 36 E. 3. 17. but it ſhould be (3$) according tothe other Editions. 


16. In 


- 
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Er. Viſne,pl. 16. In Account as Receiver, Defendant ſays that he was within 

4. cite S. C. Age at the Time of the Receipt, and that he was born in other County, 
and the Iſſue is, whether he was within Age at the Time of the ge 
opt this ſhall be tried where the Mrit is vrought, and the Receipt 
allign'd; kor there the Country may well know whether he was 
within Age at the Time of the Receipt. 21 E. 3. 8. 

Fee (S.a.)pl. 19, In a Writ of Forteiture ot Marriage in one County, if the De 

. ot fendant ſays that he was of tall Age ar the Time ot the Tender, and 

Forfeiture of that the Tender was in other County; thts ſhall be tried where the 


arriage | a 418. 
2 5 Writ is brought. 39 All. 1 


brought were the Land is; for the Writ ſuppoſes an Intruſion into the Land. ? Rep. 3. a. in BBulwer'; 
Caſe, ſays that with this agrees 22 K. 2. tit. Brief. 937. & 38 H. 6. 15. a. 


18. Tf A. by the Name of A. of the County of Hampſhire, brings 

Scire Facias upon a Recognizance acknowledg'd in Chancery in the 

County of Middleſex, and Defendant pleads that JIlainttif 1s our- 

law'd by the Name of A. in the County ot Cheſter, to Which he replies 

that he is not Una & eadem Perſona, this ſhall be tried in Middleſer, 

where the Yrit is brought. D. 11 Ja. B. B. between Wood and Hun 

| adzudged per Curtam. 

Rr. Viſne, 19. Jfa Birth be alleged during the Eſpouſals in other County, and 
+ * the other ſays that he was born before the Eſpouſals where the Writ is 


lo ga, brought, it ſhall be tried where the Writ is brought. 42 E. 3. 8. 
the ue was þ i 
if J. N. was born avit i in the E ſpenſals or cvit font; and it was tried per Pais of the Viſne of H. where the 
Writ was brought, by Reaſon of the Taxation of Damages. Br. Trialls, pl. 32. cites 38 E. 3. 

Ha ſtardy ſhall be tried per Pais where the Wrir is brought, or it is to be tried by Certificate of the 
Biſhop. Br. Trialls, pl. 6. cites 34 H. 6. 54. per Moyle. 


When an 20. In Debt upon a Leaſe of Land in other County, if Defendant 
_ - 8 ſays that he did nor leaſe, this ſhall be tried where the Writ is 
Non Corceſſt brought. 11 1), 4, 40. b. 

r 4 


tried where the Land is; but if a Leaſe is in Que ſtion, and Nn Conceſſit is pleaded to it, it ſhall be tried 
where the Leaſe was made; Reſolved. Godb. 233. pl. 322. Mich. 11 Jac. C. B. Bagnall v. Ports 


21. In Writ of Dower of a Mill in Eſſex, if the Defendant ſays that 
the Mill is in Middleſex, and the Plaintiff replies that it is in Eſſer, 
as ſhe has counted, this ſhall be tried in Effex where the Weit 1s 
brought. 26 E. 3. 68. adjudged. 

22. In Replevin, the Iſſue was, if the Teftator of the Defendant had any 
Thing in a Ship with the Tackling, at the Time of his Death, and the De- 

fendant ſaid, that the Teſtator died at D. and pray'd Pais there. Per Thirn, 
wherever the Teſtator died, the Property ot the Goods are in him in the 
Place where the Goods are, and therefore Viſne thall be where the Wric 
is brought, and where the the taking was; Quod non negatur, quod nota 
bene. Br. Viſne, pl. 109. cites 11 H. 4. 13. 

23. The Statute is, that where a Deed lears Date where Writ of the 
King does not run, and is pleaded here, this thall be tried where the Writ 
is brought by the Statute 1 E. 3. Br. Cinque Ports, pl. 8. cites 19 H. 6: 
12. 

24. Debt by A. B. and J. D. upon an Obligation, the Defendant 
pleaded Non et Fattum, and at the Nifi Prius in London, the Defendant 
ſaid that F. D. one of the Plaintiffs is dead after the laſt Continuaite, 
Judgment of the Writ ; upon which the Parties were adjourn'd, and at thi 
Day in Bank it was indorſed upon the Record of Ni Prius, and Day giocu 
over, at which Day . D. in whom Death was all:g'd appear'd in proper 
Perſon, and demanded Fudgment if the Defendant ſball be received ti . 
that he is dead. And it was touch'd that zf he had not appear'd in Ct 
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before, in Perſon or by Attorney, and the Defendant would aver that he was 
mot the ſame Perſon who was Plaintiff ; this ſhall be tried where the Writ 
is brought; and not where the Death was alleg'd; quæte. Br, Trialls, 
pl. 110. Cites 34 H. 6. 45. 7 : ft NT-103 9 
25. Where the Place is alleg*d in Writ or Pleading, and it is not ſaid 
is what County the Place is, it ſhall be intended in the County where the 
Action is brought, and therefore ſhall be tried there. Br. Lieu, pl. 5. 
cites 34 H. 6.50. | 7 | 
26. As in Scire Facias in Norfolk, againſt L. B. Warden 2 a Hall ik 8 p. For 
Cambridge, and the Scholars of the ſame, and did not ſay in Cambridge in the this is a 
County of Cambridge, and therefore per Cur. it ſhall be tried in Norfolk Miſnomer in 


whether L. B. was Warden or not; quod nota. Br. Lieu, pl. 5. cites 34 5 alles, 
H. 6. 50. 5 pl 9. cites 43 
3. 29, — 


s p. Br. Viſpe, pl. 7. cites 34 H. 6. 49. And fo of Miſnoſmer r Name &c. ant daditi 
as Yeoman 8 Eſquire, Kni — &c. and of Baſtardy. N 1 
* Becauſe the Writ did not ſay in Cambridge in the County of Cambridge, therefore it ſhall be in- 
tended that this Cambridge is in the County where the Writ is brought, and therefore clear; Quod 
nota. Br. Trial, pl. 6. cites 34 H. 6. 7 Otbercviſe, if he had faid London, York, or ſuch like, which 
are known to be Counties in themſelves. Ibid —— By which the other ſald that the Univerſity of Cambridge 
is in the Ceunty of Cambridge, and pray'd Pais there, Er non Allocatur ; for then the firſt Iſſue ſhall be 
alter'd, if the Plaintiff traverſes it, as he may if he will, and therefore was not ſuffer d. Ibid. 


27. In Debt againſt Executors, if they are at | rr upon Ne unques Exe- Br. Trials, | 
cutor Ne unques adminiftered as Executor ; this ſhall be tried where the pl 5 
Writ is brought. Br. Viſne, pl. 101. cites 35 H. 6. 31. | | 

28. In Debt againſt Executors, the one pleaded Miſnomer, and the Ac- 
tion was brought in the County of C. and the Defendant was named of London. 

And the beſt Opinion was, that it ſhall be tried where the Writ is brought 
Br. Trials, pl. 97. cites 5 E. 4. 55. h 

29. If it be pleaded that F. S. was poſſeſſed of ſuch Goods &c, or if Res 
leaſe, Arbitrement, or ſuch like, be pleaded, and expreſſes no Place certain 
where &c. there the Viſne ſhall come where the Writ is brought; tor 
they ſhall be intended ro be there. Br. Viſne, pl, 114. cites 1 E. 3. 3. 

30. In Treſpaſs, it the Defendant ſays that he bim was poſſeſſed, and gr. Bar, pi. 
delivered them tu W. who delivered them to the Plaintiff, and he retook them 70. cites 
&c. there he need not. to ſhew at What Place he was poſſeſſed; and if ic & C 
be travers'd, Viſne thall come where the Writ is brought. Per Juſti- 
ciarios. Nota. Br. Viſne, pl. 79. cites 4 H. 7. 5. Ex: 

31. The Defendant committed Adultery with a Woman in Southwark, Ibid. the 
where they both dwelt 3 She went from her Baron to Ratcliff in Middleſex, Reporter 
and tarried there a Day and a Night, and then went to the Defendant, yy 2 gt 
who conveyed her from thence to Richmond in Surry. The Plaintiff brought N vera 
an Action of Treſpaſs in London, De Uxore rapta & abducta cum Bonis Jutices 
viri. Dyer doubred whether upon this Evidence the Detendant could were of Opi- 
be found Guilty in London; but the Jury found him Guilty generally, 145 8 
and gave the Husband 300 1. Damages. D. 256. b. pl. 10. Mich. 8 & n lie in 
9 Eliz. Anon. ; | K 

32. The Condition of a Bond was to pay 20 I. to the Plaintiff, at his 
Houſe in S. in Kent, The Defendant pleaded Payment at the Day &c. Se- 
cundum formam & Effettum Indorſamenti prædicti. The Iſſue was tried at 
H. and Judgment for the Plaintiff. It was aſſigned for Error, that this 
was tried at H. and not at S. in Kent. But the judgment was affirm'd; 
tor when a Thing iſſuable is alleged, and no Place, it ſhall be tried where tbe 
Action is brought. And the Words (Secundum formam &c.) refer only 
to the Time, and not to the Place; for the Place is not material, Pay- 
ment being made to the Obligee himſelf. And it does not a but 8. 
in Kent may be within the Juriſdiction of H. it af being 2 in the 
County of Kent, but at S. in Kent; and there may be ſusb a Place called 
Kent in H. Judgment was affirmed, Cro. E. 105 pl. 15. Trin. 30 Eli. 

B. R. New's Cale 
Hh 33. W. 
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| 8. P. 3 Salk. 33. W. covenanted in Middleſex to inftratt D. bis Apprentice in ſuch 

| 304 pl. 10 Trade, and for not inſtructing him D. brought Covenant, and laid it j; 

; 8 arg 4 3 Middleſex. The Detendant pleaded that the Plaintiff departed out of his 

pl .  ** Service in London. And upon Demurrer it was in/;/tes tor the Defendant, 

that the Venue ought to be from London where the Departure was, and 1 
the rather becauſe the Carſe of Aion in Middleſex was admitted by De pal 
murter; and ſo no Cauſe of Iſſue there. Judgment was given for the 7 
Plaintiff, that the Action ſhould not be removed. And Glyn Ch, |, 


{aid that it is a Maxim That in perſonal and tranſitory Caſes, the Plaintif yew 


— 24 


| may lay his Action in what County he will, but that in this Caſe the — 
i bought to take a Writ of Inquiry to tax Damages in Middleſex. 2 Sid le h 
60. Hill. 1657. and Mich, 1658. Dickſon v. Williams. ſhal 
34. Where Alien-nee is pleaded in Abatement, it is triable where the Writ 
it is brought; Otherwiſe where it is pleaded i» Bar, Per Holt Ch. ]. | 
Salk. 2. pl. 5. Paſch. x Ann. B. R. in Caſe of Weſt v. Sutton. A 
| * and 
5 | bro 
* 8 1 1 try 
0 
wh 


| RED. a) Trials per Pais. Out of what County the Vie IM ge 
WY) {hall come. HI other County than here the Writ is ſha 


brought. Ju 

| | be in 

| uſua 
1. IF Writ of Dower be brought in one County, and Not accoup!ed 

is pleaded, and the Eſpouſals are alleged in other County; this 


ſhall be tried there where the Eſpouſals were [alleged.] 4 E. % MW » 
Pr. Vime. 2. In Scire tacias out of a Fine, if d Birth be alleged during the H. bre 
pl. 12, Cites 7 in other County, and the other ſays that he was born beſore the 
S. C. 


ſpouſals, it ſhall be tried where the Birth is alleged. 42 E. 3 8. Tag 


Br Yidhe, ul 3. Bur if the other lays that it was before the Eſpouſals [in the 85 
de (Ru) e! where the Writ is brought, it ſhall be tried there. 42 E. a 
pl. 19. Tos | rf, 
Br. Viſne, 4. If Adminiſtrator brings Action, and Defendant ſays Teſtator died 2 


pl 93 in other County, and there made himſelf Executor, it ſhall not be tried 1 


viz. In Debt Where the Writ is brought, but in the other County, 44 E. 3. 16. * 
againſt Ad- an 


-1iniſtrator in the County of S. he pleaded to the Writ, that the Teſtator made him Executor, ard Juor 
aicd in the County of N. And Plaintiff ſaid that he died inteſtate, and Viſne was of the County of N. and I 
110t where the Writ was brought. Bur it was not greatly argued. bis | 


Rr, Viſme, 5. Jn Detinue upon Bailment in one County, Defendant pleads 2 acc 
p24 £06 Bailment in another 22 as a Gage, and the Iſſue is that it was char 
(H. a. 2) pl. Not bailed as a Gage, it (hall be tried in the County where it was [ftp Coy 


4 poſed to be] delivered as Sage. 46 E. 3. 30. b. * 

Br. Viſhe, 6. In Treſpats, if Oefendant juſtifies by Command of J. S. in other 
92 eres County, and the Command traverſed, it ſhatl be tried in the Count 
was Treſpaſs Mete the Command was, 14 P. 4. 32. b. 80 
O1 


of taking of a 

Servant in the County of E. The Defendant juſtified, inaſmuch as the Anceſtor of the Servant beld of A bi 0. 

Maſter certain Land in Chivalry, and died, the Servant of bis Maſter cuitbin Age, by ephich bis Maſter com. 

manded him at S. in another County to take him; which be tcok him at D. in the County of Z. cubere tir 

Plaintiff makes his Plaint, Prout ei bene licuit. he Plaintiff ſaid De ſon tort Demeſne, abſque hoc tha, 

the Maſter commanded ; and alleged econtra. And per Thirn, The Viſne ſhall be where the Comnrans- | 

ment was. Quod nota &c. | 
But where the Defendant in Treſpaſs juſtified by Commandment of his Maſter, and did not allege Plat pra 

the Commandment ; and the Plaintiff ſaid that De ſon tort Demeſne, abſque hoc that he commanded ; theft. 


2 
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Viſne ſhall be where the Writ is brought, becauſe no ſuch Place of Commandment is 
by ſeveral, the y ochers, the Defendant may ſay by Rejoinder that he commanded him at ſuch a Place, 
& de hoc &c. Br. Viſne, pl. 4. cites 33 H. 6. 41. | | 1 3h 


1. Ik Arbitrement made in other County be pleaded in Bar of a Treſ- xs Viſhe, 
pale, it hall be tried where the Arbitrement is alleged, 13 b. 4. 3.8. 


„ bh, * 7D. 6. 43. b. | In Treſpaſs 

| 4 64 de 5% & Pie ade . 
4 Aeward at W. in the County of M. to pay 10 f. whict as paid, t pleaded Award 

ork ras 1 Arlitrators before at D. in the County of C to pay 10 5. and a Horſe 5" and be bas not paid 

4s Horſe. And the other maintained the Bar, abſque hoc that they made ſuch Acuard in the County of C. as 

Je has alleoed beſ ore the Award made at I. Priſt; and the others econtra. Per Newton, Now the Viſne 

ſhall be of both Counties, ad quod nemo refpondit. Br. Viſae, pl. 57. cites 22 H. 6, 52. 


8. In Debt in London againſt J. S. of D. in Eſſex, if Defendant ſays Trials per 
that he was converſant at S. in Eſſex at the Time of the Writ purchaſed, 871 * 
and not at D. this ſhall be tried in Eſſex, and not where the Writ is 5 o 
brought; for none can know where he dwells fo well as the Coun- 
try of Eſſer. 12D. 6. 5. 


* uare Impedir for refuſing his Preſentee, if the Defendant, Br. Quare 
who he Na blen chat he examined him in other County, and Impede, pl. 


ound him Not able, for which he refuſed him, upon which bow. Cites 
rope "a Iſſue, whether Able or Not; the Preſentee being dead, it Br. Vitne 
ſhall be tried where the Examination is alleged, 39 E. 3. 2. Ad. pl 4 1. cites 


judged. The Court 


bei ed by Men learned in the Eccleſsaſtical Lat, may inſtruct the ury as well in that Lay as is 
SE. 1 the Common Law. 2 Iaſt. 032. Show. Parl. Calcs 91. 


10. Tf the Death of one be alleged in other County than where the Br. Licu 
writ is brought, it ſhall be tried there, and not where the y9rit is << »! 25. 
brought, 19 D, 6. 4 b. | Br. Viſne, 

: pl. 45. cites 
$ C. which was in Treſpaſs againſt F. and N. J. ſaid that N. was dead the Day of the Writ purchaſed ; 
Waser of the Writ. The Ina ſaid that Alive the Day of the Writ &c. and Not dead, and pray'd 

ais where the Writ is brought. The other ſaid that be died at L. and prayzd Pais there, and had it. 
Ard fo ſee the Place come in in the Rejoinder, and not before. 

In Y a Deed of Feoffment, with Warranty of the Part of the Plaintiff, «vas pleaded in Bay. The Plain- 
if ala that bis Father was alive at D. in the ſame County. The 7 enant ſaid that he died at S. in another 
Cornty. And it was tried by Alliſe by Award, upon Adjournment into CB. by the Opinion of all the 
Juſtices, Br. Viſne, pl. 70. cites 11 Aſſ. 18. . AT 

But in Precipe quod reddat of Land in the County of D. againſt two, the ene ſaid that the other is dead at 
5. in the ſame County ; Judgment of the Writ. The Demandazt ſaid that le is alive at P. And per 
Hank Viſme ſhall be where the Land is; for there is the better Conuſance if he be Dead or Alive; 
quod multi concordaverunt. Br. Viſhe, pl. 91. cites 2 H. 4. 7. 

In Debt by J Executor of the Teſtament of R. L. the Defendant pleaded that R. made this 4 and one H. 
his Executors, and died, which H. is in jull Life at N. in the County of E. not named in the Writ; Judg- 
ment of the Writ. The Plaintiff replied that H. died ſuch a Day, and this in the 72 of Saint Al in 
Londoy, before the N vit purchaſed : and no Plea without traverſing the Life of H. &c. by which he travers'd 
accordingly, and Pais was awarded of London chere the Death was alleged, becauſe it iz more certain 
than Life. And by others, it ſhould have been of both Counties, if London could join with another 
County. But by the Reporter, Viſhe ſhall be of N. where the Ab/que loc in; for the Abſque Loc is al- 
va made the Iſſue. Br. ine, pl. 68. cites 39 H. 6. 49. | 


11. In Debt for Arrearages of Account before Auditors in the County Br. Viſne, 
London, if Defendant pleads that he diſcharged the Auditors in other p49: Ire! 
County betore this Account, it ſhall be tried where it is alleged. 19 g. C. 
0. 6. 36. ö | fels and 

| Avoid, pl. 16. Cites S. C. 


12, But if the other confeſſes it, but that after this Diſcharge he Br. Vice, 
prayed the Auditors to hear the Account in the County of LOT, E Fees 
g : * J 8 „ „a 
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adds asinthe Which they did, and found the ſame Arrearages #£.] if Iſſue be upon 
Geer this, tt ſhall be tried where the Writ is brought. 19 U. 6. 36. 
feſs and Avoid, pl. 16. cires S. C. and adds, And ſo ſee that where the Viſne ſhall be from one County 
by the Bar, it ſhall now be in the other County by the Replication. Quod nota, . | 


13. In Replevin, if Tender of yr be alleged in other County 
than where the Writ is brought, it ſhall be tried where it is alleged 
for it cannot be found by an {nqueſt out of the County where it was 
tender d. 21 E. 3. 11. b. Adjudged. 39 All. 18. 

dee (R. a) 14. So in Forteicure ot Marriage, if a Tender alleged in a foreign 

RIG County be troverſed, it ſhall be tried there. 14 E. 3. Action Upon 

i be the Statute 17. Adzudged, 

1 Tender wa made by the Guardian to the Heir. Br. Lieu, pl. $0. cites 14 E. 3. and Figl 

Viſne 4. 


15. Declaration that the Defendant ex Malitia ſta; apud &, in Com 
Norfolk, Procuravit informationem perjurii exhiberi againſt the Plaintiff, 
apud Weſtminſter in Com. Middleſex. Upon Not guilty it was tried at Nur. 
folk Aſſizes, and Verdict for the Plaintiff, It was moved in Arreſt of 
Judgment, that the Venue was ill, becauſe there was nothing of the Pro- 
curement, or of the Exhibition of the Intormation in Norfolk, but all in 
Middleſex. But the Court was of Opinion, that this was but an Action 
of one continued Tort, and is all one with Bulwer's Caſe; for the procur. 
ing of the Information is but the Proſecution of the Malice. And it 
cannot be intended that the Malice and the Procurement could be in fe. 
veral Places; and therefore it may be laid in the one County or the 
other. And for theſe Reaſons the Plaintiff had his Judgment. L4 
Raym. Rep. 105, 106. Mich. 8 W. 3. Philip v. Ketiſon. 


(S. a. 2) In what Caſes the Viſne ſhall come out of 


other County than where the Writ is brought. 
Ex aſſenſu Partium. 


regardant to his Manor of D. in ancther County; Judgment it 
he ſhall be anſwer' d. And the other yuftified for coming in Aid of him, 
and Pais awarded of the foreign County, ex aſſenſu Partium ; and they 
taxed the Damages, and a good Judgment, notwithſtanding it be a ſo- 
reign County. Br. Damages, pl. 28. cites 44E. 3. 6. and Lib. Aſſ. 4. 
D. 28; b. 2. Conſent cannot take away the natural and eſſential Viſne. Jenk. 310. 
905 a. pl. 32. pl. 2 cites 11 Eliz, Dyer 284. Croutch's Caſe, and 2) H. 8. 15. and 
Butler v. 3. 6. 
Crouch. * in Caſe for fiopping a Way in the Gy of Canterbury, leading from 
ſach a Street to ſuch a Street, the Defendaur pleaded Not guilty, A 
Viſnewas awarded from M. in the County of Kent, by Aſſent of the Parties (in 
Regard the Cauſe concern'd all the Inhabitants of Canterbuty) and it 
was found for the Plaintiff It was moved in Arreſt of Judgment to be 
a Miſtrial, becauſe it ought to have been by a Viſne of Canterbury; and 
cited 21 E. 4. 31. D. 299. But the Court held it well enough, becauſe 


% Tire: againſ# a, the one ſaid that the Plaintiff is his Villein 


it was by Aſſent of the Parties entered of Record. Et conſenſus tollit Er- 
rorem ; and cited 44 E. 3. 6. 44 Aff. 4 D. 367. And Fenner cited 
it Caſe to be adjudged, that an Iſſue tried by ano- 
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cher Jury chan it oughe ro be, yer being by Aifent, is well enough. Tro. 


E. 664. pl. 14. Paſch. 41 Eliz, C. B. Fineux v. Hovenden, 
4. In Debt upon an Obligation, for Payment of 3 1 J. 108. as Coventry, Roll. Rep. 
Iſſue was taken that the Money was * at Cot . And yet by Conſent A. 
of the Parties, and, Paper Rule of Court, the Iiſue was tried at London, v. Crow 
and tound tor the Plaintiff, and Judgment given. A Writ of Error was S. C. reſoly- 
brought in the Exchequer Chamber, and che judgment revers'd; for ed that be- 
Conſent of Parties may not change the Law. Hob. 5. pl. 11. Crow v. <2 it does 


not appear 
Ed wards. | Lo the 


8 e | r. Record that 
the Trial was by Conſent, it is erroneous, notwithſtanding the Party had, in a Manner, confeſs'd it by 
Demurrer; and Judgment was revers'd. Jenk. 310. pl. 89 | Fins 7 

In Eject ment for Lands in the County of Clare in Ireland, upon Not guilty pleaded Iſſue was joined, and 
the Entry upon the Roll was thus, Et ſuper hoc pro indifferenti triatione &c. Partei præd. ex unaninits un- 
ſenſu eorum & Cuncilii & Attorn. &c. petunt breve Domini Regis Vic. Com. Gorke dirigend de Venire facias &c. 
& quia videtur Curie hic quod petitio illa eſt rationi conſona ideo precept” eſt Vic. Corte &c. quod Venive faciat 
c. Ducdecim. Ec. de Gorpore Com. ſui per quos &c. W hereupon a Trial was bad in Gol ; and Judgment 
for the Plaintiff. A Writ of Error was brought in B. R. the Queſtion was, Whether Conſent can make 
this Trial had in a foreign County good; contrary to Crow and Edwards's Caſe, Hob. 5. And re- 
folved by all, that the Trial was well had ; and they ſaid that in. Crow and Edward's Caſe, the Con- 
ſent was not entered on Record, as it is in this Caſe. And ol adgment was affirm d. Raym. 372. 
Trin. 32 Car. 2. B. R. Viſcount Clare v. Linch. 8. P. And the Caſe of Crom v, Edwards being 
cited, it was obſerved that there the Conſent of the Parties was only entered on a Paper Rule of the 
Court, and therefore Not allow'd. 2 Jo. 199. Paſch. 34 Car. 2. B. R. Devoren and Devoren v. 
Walcotr. 


5. Where the I ue is local, the Venire facias cannot be by Conſent ;- 
Per Cur. Sid. 339. pl. 2. Mich. 19 Car. 2. B. R. in Caſe of Kighly 
v. Buckley. | 


(T. a) Trial per Pais. Out of what County the Viſhe AA 
ſhall come. In what Caſes where the Land is, being IT; , 


inforced by other Matter. Where the Land is, and not 
[where the] Writ [ig. | 5 


1. IN Debt upon Obligation in one County, to perform Covenants in Trials per 
a Leaſe, and the Land and Payments were in another County, ft + . 
Hall be tried where the Land and Payments were. * 44 E. 3.48% LEES. 
2 Le. 146. 
147 pl. 181, C. B. Mich. 30 Eliz. in Caſe of Coup v. Beveridge, which Caſe was thus, bs, the 
Plaintiff at Northampton leaſed Lands in the County of Cambridge, rendring Rent. Leſſee gave a Bond to 
the Plaintiff, for Payment of the ſaid Rent. The Plaintiff brought Debt on the Bond in the County of Nor- 
thampten, The Defendant rae Payment of the Rent, without ſhecuing the Place of Payment; and ſo 
do Iſſue, and found for the Plaintiff in the County of N. It was moved that the Iſſue was miſtried - 
for here the Payment of the Rent being pleaded, without ſhewing the Place where, it ſhall be intended 
that it was paid upon the Land, which is in the County of Cambridge, and Anderſon held accordingly ; 
but Rhodes nd Windham contra; for it does not appear that the Iſſue is miſtried, becauſe no Place of | 
Payment is pleaded ; and it might be for any Thing ſhewed, thar the wh > was in the County of N. 
z; Le. 216. pl 287, S. C. in the ſame Words. Cro. E 116. pl. 18. Beveridge v. Coney, 
in B. R. upon a Writ of Error; but the [Judgment was aftirm'd; for tho' the Bar was ill, 90 
Place of Payment being alleged, yet that is made good by the Verdict; for Pay ment in one Place is 
Payment in all Places. 8. C. cited Goldsb. 180. pl. 113. Arg. in Caſe of Malter v. Walter ; and 
laid by Gawdy J. to be a good Caſe. . 


2. In Debt upon Leaſe in one County, and the Payment of che Rent Br. Viſne, pl. 
upon the Leaſe limited there _ bur che Land was in other County, Cite“ 
| 1 © bane 


— lt 


* 


B Mm: is. "M 


Trials per and the Payment was upon the Land, it ſhall be tried where the Land 
5 104. and N was; for he was bound to pay it there upon Diſtreſs, 
, 44 * 3. 42. . * T4 a ; 1 I 
Trials per 3. But the Trial ſhould be where the Writ is brought, if the P aY« 
Pais tos. ment had not been alleged where the Land is. 44 E. 3. 42. b. 
(116)— See = Wha” . 
the Note 4- In Debt upon Obligation in London, whereof the Condition is 
to pl. 1. to pay all the Arrearages of ſuch Land in C. in Eſſex, if the Iſſue be 
tween them be whether Defendant holds the Land by 108. or 58. Ren, 
it ſhall be tried in Eſſex where the Land is. 20 D. 6. 32. 
5. Otherwiſe if they agree of the Tenure, and are at Iſſue upon the 
Payment, and no Place alleg'd of the Payment, there it ſhall be tried m 
London, 20 Y. 6. 32. CL IR A 
Cro E. 115. 6. In a Writ of Entry ſur Diſſeiſin, for Land lying in the County ot 
* 8 3 H. if the Plaintiff delivers the Writ of Summons to the Sheriff of H. 
notappear — in London, and after the Sheriff does ſummon the Defendant upon 


Le. 146. pl. the Land, and after does nor return the Writ, for which Action upon 
203. S.C. the Cale is brought againſt him in London, where the Writ was de 
_— _ liver d to him, and the Detendanc pleads that he did not ſummon him 
accordingly. XC. _ which they are ar Illue, this map be tried in London where 
the - — is brought. H. 32 El. B. R. between Here and Afr, 
adzungeo; . | 


ere Land and Wit. 


Br. Viſne, 5. Il Debt be brought for Rent upon Leaſe for Years, and the Ac- 
Lat, nn. tion is brought where the Land is, but the Deed of Leaſe bears Date in 

ver Pais 10g. Other Cons the Trial ſhall be where the Land and Yy9rit is brought, 

(116), 45 E. 3.8. b. The Iſſue being whether the Lefſor had a condition 

Eſtate, and ſo a lawful Eviction. 

Br. Trials, 8. In Athſe of Land in the County of D. if Tenant ſays that the 

33,055 Land is in the County of C. it ſhall be tried by the Aſſiſe, and not by 
all be both Counties, 7 0. 4. 30. b. Quere. 
| — pr od the Aſſiſe is brought; per Skrene & Hulls J. which was not denied. 


Br. Vine, 9. In Raviſhment of W ard, if Plaintiff and Defendant claim to have 


pl x77 £ him in Ward, by reaſon of Land lying in the ſame County where the 
(O. a)pl.3. 4: Writ is brought, whereof Part is held of one, as of his Hundred. 
8. C. which is in other County, and the other is held of the other, as ot 
his Manor in another County, and the Jfſte is whether the Ward 
holds by Owelty, or by Eigne Feottmene to one of them, thts ſhall be 
tried where the Land ts, and yrit is brought only, becauſe the Land 
is theCaule of the Dwelty or Eigne Feoftment, 10 B. 6. 29. 
10. In an Action, if a Releate of the Plaintiff be pleaded in Bar, 
added where the Land lies, tho' the Plaintiff lays that he was born 
The Plaid in other d and is ot full Age, pet it ſhall be tried where the 
ti ſaid, thet Land is, and Oeed bore Date. 24 E. 3. 36. b. Adjudg'd. 
e was wit 
in Age at the Time of the making ; and Iſſue upon it; and then ſaid, that he was born in the County ot 
E. yet the Deed bearing Date in the County of N. and the Lands lying there, the Trial ſhall be by the 
County of N. 24 E. 3. 36. b. 


11. Quare Impedit by the King. The Defendant pleaded 2 Grant of it 
Advowſon by the Predeceſſor of him by whom the King claim d; and the 
King ſaid, that he did not grant by the Dead, and ſo to Iſſue; and it was 
doubted it Viſne ſhall be where the Deed bore Date, or where the Church is, 
ur the Deed is not denied. Quære. Br. Viſne, pl. 13. cites 43 

3. 1. 


1%. 


» —— * „ e — ut 


Le 


Trial. 


12. Covenant upon Indenture of m—_— of the Rectory of Stoken-Church 
in the County of Oxford, with Covenant thar he had good Authority and 
power to 2 and he alleg'd the Innenture made at London, and the 
Venirc Facias iſſued to the Sheriff of Oxford. And Error aſſign'd in 
this ; but the Judgment was affirm'd, becauſe good of the County where 
the Land lies. Mo. 510. pl. 99g. Paſch. 38 Eliz. Engliſh v. Bower. 

13. In Account brought againſt B. in the County of C as Bailiff” of the Palm. 512. 
Plaintiff*'s Manor in the County of C. and alſo to another Manor in the S. C. Hill. 3 
County of S. And Judgment to account, and found in Arrearages, and 2 * 
judgment given. The Judgment was reverſed, becauſe it ſbould have Juſtices 44 
een tried at the Bar by ſeveral Venire Facias's directed to the ſeveral She- not ſpeak to 
rif/s ; and reſolved that it was a Miſtrial, and not aided by 21 Jac. cap. this Point 
13. Hutt. 111. Wilſon v. Briggs. {6 75F 2 | 

14. Aſump/it, tor that the Defendant was ſeiſed 21 May 1131. in Fee, 

of Lands in C. in the County of K. and in Confederation of 500 J. adtunc & 
thiden, (viz.) apud London in Parochia &c. promiſed to aſſure thi ſumi &c. 
Upon Non Atlumpfit pleaded, the Trial was in London, It was objected 
to be a Miſtrial, and ought to have been in K. where the Land lies, and 
where by the Adtune & 1bidem the Promiſe is, and that the Venue can- 
not be alter d. And of this Opinion was all the Court, and that the 
(Viz.) is idle, and may not alter it; whereupon a Ve. Fa. de Novo was 
awarded. Cro. Car. 284. pl. 28. Mich, 8 Car. B. R. Delves v. 
Clarke. 


— 


repairing an Honſe in Berkſhire. Iſſue was join'd upon Non inſregit onven- * Re] ; 
| P . arc, Prater den J. held 

Windham, held this a Miſtrial ; tor this was a Special Iſſue, whereupon for the Plain- 

nothing could be given in Evidence bur rhe Not repairing the Houſe in tiff, becauſe 


Berkihire ; and tho? the Privity remains, this Action being between thoſe the Deed 


2. B. R. Gilbert v. Martin. alleg'd it. 


, An Wind- 
ham J. likewiſe, that if the Iſſue had been ſpecial the Trial ought to have been in Berks; but here is 


Matter General alleg:d by Defendant, and he does not join in a particular Iſſue, and may give in Evi- 
dence any collateral Thing. But Keyling J. held for the Defendant, that the Thing itſelf is local. And 
ſo did Hide Ch. J. becauſe it is not a General Iſſue, but upon a particular Breach, vir. the Repair of 
the Houſe, There being 2 Juſtices againſt 2. the Cale was adjourn'd, —Lev. 114 8. C. ſays, that 
by the Opinion of all, beſides Windham, the Judgment was ſtay d. — 


17. Treſpaſs for taking the Plaintiff's Hogs. The Defendant jufi/es 
by a Cuſtom to take 4 d. for all that paſs &c. unleſs bred or kept upon Dutchy 
Land, The Plaintiff replies, that they were kept at F. in Leiceſterſhire, 
which is Dutchy Land; and Iſſue thereupon, and the Venue came from 
Northampton, where the Action was laid. It was moved, that the Venue 
ſhould have come from Leiceſterſhire, where the Land lay. It was an- 
ſwer'd, that that was the proper Place. But Judgment was given tor 
the Plaintiff by virtue of the new Statute, becauſe the Iſſue was tried in 
the proper County where the Action was laid. Freem. Rep. 33. pl. 42. 
1 1672. Anon. 4( by ſpecial Order of * nya 
18. Queſtions of Title of Land (exc ia er of the Judges 
in ſome Caſes) - to eue in the Chaney white the Land ill, tor 
the Lay is, that all Rea! and Mixt Actions, as Waſt, Ejetl ment &c. muit 

be 


124 Trial. 
be brought in the County where the Land is; but Debt, Detinue, Accoun 
Attions of the Caſe, Battery &c. are in their own Nature tranſitory, add 
yer they ought to be laid and tried in their proper County where the 
Fact was done, unleſs the Court order the contrary, for ſome ſpecia 
Reaſons ; and it they are laid our of the proper County, daily Practice 
tells us the Court may alter the Venue, upon Affidavit of the true Pla- 
f the Fact. Trials per Pais, go. 


; iP 


— 
nn 


(C. a) Trial per Pais Out of what. County the 
Viſne ſhall come. here the Land is, and where 
not. | 


. ] NN 4ſfſiſe if the Tſiue be, whether the Tenant be a Baſtard or 4 
Mulier, and his Birth is alleg d in Eſpouſals in other County than 
where the Land lies, and the other ſays that he was born in the County 
where the Land lies, it ſhall be tried by the Biſhop where the Land 
lies. 38 E. 3. 27. adjudged, 
2. So it ſhail be tried where the Land 18, cho' the Birth only be al. 
leg'd in other County than where the Writ is brought, for the [roofs 
may be brought there. 35 All. 7. adjudged by all the Juſtices. | 
Br. Error, 3. In Scire Facias by the King to have a Reſeiſer, if the Iſſue be 
pl 130, cites whether J. S. was an Alien and Baſtard, or the Son of W. S. born in 

Eſpouſals with A. this ſhall be tried where the Land ts, for here no 

County is alleged where the Birth was, and therefore it is clear 

| enough. 39 All. 18. adjudged. 
Br. Error, So it he had alleg'd the Birth to be in other County, pet the Trial 
pl. 130, cites tha l be 71 2 Land is, and not where the Birth is alleged. zz 
Io + Io. . 

5. In Aſſiſe, it Eſpouſals are alleg'd in other County, and that he 
was born within Eſpouſals, and ſo a Pulier, and the other ſays that 
he was born where the Land lies, out of Eſpouſals, and ſo a Baſtard; 
this ſhall be tried where the Land lies by the Ordinary, for the other 
may bring his Proofs there. 38 Aff. 30. adjudged. 

Br. Viſne, - 6. In Aſſiſe, if the Tenant be alleg'd to be born at S. in the ſame 
2 98. cites County, before Eſpouſals, and the Tenant ſays that he was born within 
My hag the Eſpouſals at D. in another County, thts ſhall be tried by the Aſſiſe 
Reaſon Where the Land is. 46 A, 3. adjudg' d. 


ſeems to be, ; r 2 
becauſe Baſtardy ſhall be tried where the Land is. Br. Trialls, pl. 92. cites S. C. 


And 


8. P. Br. J. Pracipe quod reddat, they were at Iſſue if the Demandant was Villain 
Viſhe, pl. 89. regardant to the Manor of NM. or a Baſtard, and the Manor «was in ane 
vey ke County and the Birth alleg*d in another; and yet Viſne was of the County 
3reſpaſ in where the Manor was. Br. Viſne, pl. 62. cites 39 E. 3. 36. 


the 11 "COR . Me . 
of C. the Defendant pleaded Villeinage in the Plaintiff, regardant to his Manor of D. in the County of 


B. Judgment if he ſhall be anſwer'd ; and the other ſaid that Frank and of Frank Eſtate; and the Viſne 
was awarded by the Court of the County where the Writ was brought, in Favorum Libertatis. Br 
Vine, pl. 56. cites 22 H. 6. 52. 


8. If an Incumbent be Miſcreant, it is good Cauſe of Avoidance, ans 
all be tried where the Church is, tho' the Sentence was given at Rome 
and ſo of Sentence of Deprivation at Rome, Br. Preſentation ar Efgli!e, 
pl. 54 cites 5 R. 2. Fitzh. Trial, 54. : 
9. 1+ 


[ 


i On 12 
EH] If it be found Office that F. N. is an Alien, born out of the Allegi- 
ance of the King, and has purchaſed Land, J. N. may ſay that he was born 
at ſuch a Place in England, between ſuch and ſuch, his Father and Mat her; 
and this ſhall be tried in the _ where the Birth is alleg'd ; Per 
Choke and Car. accordingly. Br. Trialls, pl. 46. cites 15 E. 4. 14. 

10. If a Man zu a Leaſe in one County, or Vill, of Lands in another, 


ver the Jury mult come from the Place where the Land lies, in an Hect- 
ent upon fach Leaſe ; Per Cur. 6 Mod. 222. Anon. | 


(X. a) Trials per Pais. Venue County. Out of what 
County it ſhall come, where the Land ts. 


i. JF the Iſſue be in Aſſiſe, whether the Tenant be eldeſt Son of J. Trials per 
S. and his Birth is alleg'd in other County, pet it ſhall be tried Pais, 105. 
where the Land is. 46 All. 3. (116) 
2. In Mortdanceſtor, if the Tenant ſays that the Demandant was Veen ſuch 
born beyond Sea, and ſo not inheritable, and the Demandant ſays that — 2 
he was born in ſuch Place in England; thts ſhall be tried where the ſhall ew 


was born, and there the Jury ſhall come. Br. Viſhe, pl. 51. cites 22 AM 2 22 


3. In a Real Action, where the Demandant demands Land, as Heir SA? 
to his Father, and alleges his Birth in other County; if it be denied Fol. C 
thar he is Heir, it ſhall be tried where the Land lies, and not where Nen ,> 
the Birth is alleged; for the Law preſumes that it is beſt known who Pais, 87, 88. 
is Heir where the Land lies. Co. Litt. 125. b. (100) 

4 But if the Demandant makes him Heir to his Mother, and all Trials per 
his Birth in in other County, if it be denied that he ts beir, this Pais, 88. 
hall be triev where the Birth is alleged, and not where the Land 
les; becauſe there may be more certain Conuſance of this where the 
Birth was, who was his Bother, which ts the more certain Side 
than ol the Part of the Father. Co. Litt. 125 b. 

5. H it is where Baſtardy is alleg d generally, the Trial ſhall be in like Trials per 


Caſe mutatis mutandis. Co. Litt. 125. b. F — 1 
I CO 


(Y.a) Trial per Pais. Out of what County the Viſne 
ſhall come. Where the Land is, and where not. 


. IN Scire Facias out of a Fine, if Relcaſe be pleaded to be in the 
ſame County, and Iſſue is taken Whether he, who made the 


Re eaſe, was of Non ſanæ Memoriz at the Releaſe in other CHEN FOP 
hall be tried by the County where the Land is. 43 E, 3. 31. b. 
2. In Quid Juris clamar, if the flue be wherher Leffor releaſed in Br. Viſne, 
Fee to the Leſſee before the Fine, but the Deed [was] confefs'd, and pt g. cited 
Iſſue only upon the Time, the Trial ſhall be where the Decd bears 


and not where the Land ts. 44 E. 3. 34 b. 
K K 3. So 


— — — — 
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- 


Tit. 


and 
ſee ms to ad- All. 5. 
mit 8. P. 9 . Tx 0 
See (N. a) 4. In Aſſiſe, if the Birth of him who claims as Heir be alleg'd in; 
| Foreign County, and the Iſſue is whether he be Heir, thts ſhall je 


pl. 1. | 
Gr vine. tried where the Land is, and not where the Birth is alleg d; for th 


1. 23. ci — mn 

stb Inheritance is the Jrmcipal, and they, where the Land 18, may wel 
after Jong know who ſhall inherit it. 46 E. 3. J. b. 16, b. 46 All. 5. fo. 30s, l 
Debate the Adjudged. 

Viſne was 

awarded from both Counties, and ill, by the Reporter. 


* Br. Vine, 5. If Nonage be pleaded, and the other ſays Ok full Age, and bon 


pl. 97- Ns in other County, yet it ſhall be tried where the Land 18. 46 E. z. 
C. P. Br. b. * +5 All. 12. 40 All. 5. | 
Trials, pl. 
91. cites 44 AMl. 10. for thoſe where the I. and lies, have the beſt Conuſance of the Age and State of the 
Heir. Judgment was given by Default againſt an Infant, where the Iſſue was, whether he wa 
of tull of Age, the Land lay in Norfolk, but the Action was brought in Middleſex ; In Error it wa 
adjudg'd that the Trial ſhould be in Norfolk, where the Lands lay. Cro. E. 318. pl. 11. Paſch, 43 Hu. 
B. R. Green v. Roſs —And Ibid. Tanheld faid it had been fo adjudg'd in this Court in Caſe of Throp. 
morton v. Barfind 5. C. cited by Goldſmith, Arg. Bulſt. 130. by the Name of Tl roginorton's 
Caſe, as of 32 Eliz. and that it was held that a Trial at the Place, where rhe Infancy is al eged to be, is 
good. But Davenport ſaid, this was a Miſtrial ; and Moor ſaid rhe Trial was ſo had by the Advice and 
Directions of the Court. | 

VV bat concerns the Realty ſhall be tried where the Land lies, when Nonage or the Birth are alleged u 
intitle one to Land demanded; As if in Aſſiſe the Tenant pleads a Diſcontinuance, and Defendant lays 
he was within Age at that Time, or to debur another of Land, that he was born before Marriage, in thele 
Cafes, becauſe the Inheritance of the Land depends upon it, tho' they are alleged in another Place, 
vet they ſhall be tried where the Land lies. 19 H. 6. And ſo is 39 H. 6. 49. b. to be intended. hut i 
Nonage or Birth is pleaded as A/atter de hors, and not to the diſabling the Title to the Land but to a- 
other Purpoſe, here tis to the Perſon, becauſe he could appear by Attorney; and in this Cale it ſhall be 
tried where the Infamcy is alleg'd, As if in Formedon in Remainder, Tenant pleads Nonage in the Plain. 
riff, and prays that the Plea may boy till his full Age, if Iſſue be taken upon it, it ſhall be tricd where 
"is alleg'd; Per Curiam Ablente Fleming Ch. J. Brownl. 151. Meerton v. Orib. — Bulſt. 151, 1g. 
Orde v. Moreton. S. C. and ſame Diverſity. | 


6. In Writ of Cuſtoms and Services, ff Demandant counts of 


Seilin in other County, pet it ſhall be tried in the County where thc | 


Land lies. 48 E. 3. 20. b. | X 
If a Feoft- 7. Jt Releaſe or Feoffinent be pleaded, if the other ſays that he 
ment or Whom &c. had nothing ar the making, or that he had nothing of his 
Ti ve Feotlinenr, this ſhall be tried where the Land is, tha the Deed bears 
pleaded, and DALE in other County. 49 E. 3. 5. b. | 


the Hue is | 
Non Feoffavit, or Non Dimiſit, Livery ought to be made, and therefore the Trial ſhall be De Vici. 


neto, where the Land lies, Cro. J. 375. pl. 1. Mich. 13 Jac. B. R. Karne v. Pryther. 


2. In Cui in Vita for Land in one County, if Baſtardy be alleg d. 
and the other thews Etpoutals in other County, and that he was bori 
NY the Eſpouſals, this ſhall be tried where the Land tis. 50. 
A, + p 
Br. Vie, 9. Ik in a Writ it be G that R. died without Heir of his 
pl.35. cites Body, and the Deltendant ſays that he has Iſſue J. born in another 
x ; 5+ County, who is yet alive; ang Demandant ſays that R. never had fuct 
Sion J. this ſhall be tried where the Land is; for by the Iſſue ti 
Plate of the Birth is not material, but whether he had ſuch Son. 
11 D. + 5+ 0, b. 75. 
h b | : 
JT 10. Bur if it be alleged that be was Son of a Feme, and the Bir 
WAR craverſed, the Trial ſhall be where the Birth is alleged, 11 b. 
4+ 57+ 


11. Jf a Birth be alleged in a County after Marriage, ant the otbet 


fav's 


2 n r. Viſne, 3. So in Atliſe, if Releaſe be pleaded in a Foreign * County, it that | 
pl 2 cues he tried there. 46 E. 3. 6. b. 13 D. 4. 2. b. 21 E. 3. 10. «lb 


+ 3 
= 


Trial. 1 127 
ds char he was born, where the Land is, before Marriage, it ſhall be 
4 W +ricd there. 1) E. 3. 36. b. 1 5757 


. „ 


TT” 


12. Tf a Birth be alleg'd in other County, to which Paſtardy is * In Coſi- 


in WF pleaded, it (hall be tried where the Land is. 11 Þ, 4. 56. b. 13 P. a8 of we 

the | dant made 

vel himſelf Heir &c. The Tenant ſaid that N. had Iſſue J born and begotten at D. which is in another 

mn Cunty, cpbo is in full Life. Judgment ſi Actio, and the Viſne was awarded where the Sejſin was alleged, 

« and not where the Birth was alleged; and the Iſſue was, whether N. ever had ſuch a Son W. or not. 
Br. Vile, pl. 33. cites'S. C. - 


13. In Aſſiſe, if Birth before Marriage in other County be pleaded, Br. Viſpe, 
23 and the other ſays that he was a Mulier, it ſeems it ſhall be tried where 7 $1 Goes 
„the Land is. Dubitatur 14 Þ. 4. 9. b. * 

14. Ik an Infant born in one County, be in Ward for Land in other 
A Counry, the Age thall bs tried where the Birth was, and not where 
wa 15 ft Leſſee tor Lite ſurrenders in other County, it ſhall be tried in 
ay the Coney where 4 Surrender was (alleg'd to be] and not where 
of W the Land is. 40 E. 3. 43. 
ot "16. Tf it be alleged that Dower was aſſigned in one County of Land Br. Viſne, 
and in another County, it ſhall be tried in the County where the Aſſign- pl 11. Cites 
ment was [alleged] 46 E. 3. 43. b. 8 
17. So if a Man be diſtrained for Homage in one County, and a Jenk. 20. pl, 
hele Proffer is alleged in another County, tt ſhall be tried where the Droffer 38. 8. P. 
ace, was. 40 E. 3. 43. b | 


ut if 13. In Writ ot Colinage ifthe Birth of 2 more near Heir be alleged 
ire in a * County, it be tried where it is alleged, 13 0. 
Ain 3. U. 

on 0 19. Ik the Iſſue be between the Heir, and a Man who claims to be 


* Tenant by the Curteſy, Whether he had Iſſue by the Feme during Co- 
verture in foreign County, it ſhall be tried where it is alleged, 13 


Fa v. + in Aſſiſe, if it be alleged that A. was the Daughter of B. and 
te | the other ſays that the was the Daughter of C. born in other County, 
72 wichout that that ſhe was the Daughter of B. This ſhall be tried by the : 
Aue where the Land ig, becaule the Traverſe puts the Jſſne upon 
ns it, ſcilicet, whether ſhe be Daughter of B. where no Birth ts al- 
* and therefore ſhall be tried by the Alliſe. Contra 13 H. 4. 4. 
pon. . | 
ici- - Jn Scire facias upon a Fine, if it be alleged that N. had Iſſue J. Scire facias 
and the other ſays that J. was the Son of another, and born in other 2 Hue 


County, tt ſhall be tried where the Birth is alleged, and not where a 


0, the Land is. 13 9. 4. 14. a in Fee, le- 
on cauſe 11. 
7 Tenant in Tail by the Fine, is dead without Iſſue. The Tenant ſaid that M. had I Que K. in full Lite; and 
; the other that No ſuch K. and the Tenant e contra, that ſuch R. at N. in another County; and Viſhe was 
1 of the County where the Lite is alleged, and not where the Land was, But per Seton, in ſuch a Cale 
” Viſne was awarded in the County where the Tenements were. Br. Vilas, pl. 5y, cites 24 E 3. 64. 
1 | | 
ich | | 
4 22. So ft d Formedon. 19 I, 6. 15. b. | (N 

| | pl. 3. 

Br. Viſne, pl. 48. cites S. C.——Hill. 19 H 6. 50. b pl. S. S. C. and 8. P. 

rth ; | 5 Fa ol ' 0 3 
b. 23. n Nuper obiit, ox Partition between Parceners, attd the one ſays 


tat the other is not Daughter to the other, and ſhe rejoins that ſhe is 
her her Daughter, born in other County ; thts ſhall be tried where the 
1\'s Land + 19 ID, 6. 51. | hs 
: 24. In 


=, 0 


ä 


Trial. 


24. In Action, if Releaſe of all his Right be pleaded againſt bim, 
and he ſays that at the Making he was Within Age born in other County; 
this ſhall be tried where the Land lies. 19 P. 6. 51. 
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Viſne County. 


Br. Viſne, 25. In Formedon as Siſter and Heir to her Brother, if Deſendant ſays 

pl. 3. S. P. that her Brother had Iſſue one A. who his in full Lite in Salop, where 

oe” 28 H. the Land in Demand is in Eſſex; to which Demandant ſays that there 
2 8 * any ſuch A. This ſhall be tried where the Land is. 18 E. 

| : * Tf a Fine be alleged to be levied in other County than where the 

Fol 611. Land lies, and it is averr'd to be upon Collulion, the Collufion ſhall be 

, tried where the Land lies, and not where the Fine was levied; for 

Viſhe, pi. 36. the Fine was ſimple without Condition or Intent in itſelf, 12 h. 

cites 12 H. 4. 16. b, Curia. 

8 27. So more clearly, if it be alleged chat there was Parlance of the 
pl. 29. cites Colluſion where the Land lies. 12 D. 4. 16. b. 

S. C 


— 


In Entry fine Aſſenſu &c. if a foreign Relesſe be pleaded to the Iſſue in an Action brought, the forei 
County ſhall not inquire of the Colluſion, but it ſha)l be inquired of in the County where the 1 
by a ſpecial Wrir, and not by Quale jus. Br. Colluſicn, pl. 6. cites 33 H. 6. 25. 

In Waſte the Defendant pleaded a E made in London, as to Part, and to the reſt Nul Waſte done. 
The Land lay in Hex, and the Licence way tried for the Plaintiff, and they inquired of the Collufion 
in London. Mordant ſaid the Colluſion ſhould have been tried in Eſſex where the Land lies, and not 
in London; but Frowike econtra, that it was ſufficient in either Place, and that this was, in a Man- 
ner, Action perſonal, in which the Colluſion ſhall pot be inquired. Br. Colluſion, pl. 48. cites 
10 H. 7. 3. i 


Br Lieu 28. In Action of Waſte committed in a Manor, and for exiling of 
&c. b. Villeins, tho' the Exiling of the Villeins was by Cauſe of Menace in 
Br Waſte, other County than where the Manor is, yet it ſhall be tried where the 
pl. 2 Cites Manor 1s; for there is the Waſte. 9 D. 6. 42. b. 


S. C. cited 7 Rep. 1. b. 2. a. in Bulwer's Caſe. 


29. But if JI have Tenants in London, and port menace them in other 
County, upon which they depart from my Tenements, for which ! 
bring Treipaſs, and he alleges that he did not menace ; thts ſhall be 
: tried in the County where the Menace was, 9 . 6. 42. h. | 
Br. Yiſhe, pl 30. In an Action, if Impriſonment be alleged, it thail he tried in 
© 1j. the County where it ts alleged. 46 E. 3. 7. b. and not where the 
* Seel H. a. 3) Land 18. | 
pl. 12. 


Jenk. 20. pl. 31. The ſame Law where Tender of Homege is. 46 E. 3. J. b. 
38. 19 . 1 16. I E. 3. 56. b. adjudged, 21 All. pl. 14. Contra 
19 Y. 6. 50. b. 
32. Ik Partition be pleaded to be made in other County than where 
; the Land is, it ſhall be tried there where it is alleged. 11 Þ. 4. 61. 

But if a 33. In Avowry tor Rent reſerved upon a Leale tor Life, if Deten- 
1 dant pleads a Surrender in other County before the Rent- day, it 
Releaſe of all be tried there. 19 . 6. 16. FO. b. 40 E. 3. 43. 
Riebt, Con- 
— or ſuch like, and does not ſhee Place &c. the Viſne ſhall come where the Land is ; for tl 
ſhall be intended do be upon the Land. Br. Viſne, pl. 114 cites 1 E. 5. 3. 


34. In 


Trial. 5, = ; | 

0 ———_—— —— K — —_—_— i * 
34. In Action of aſt or other Action, if the Artornment of the 
Tenant be alleg'd in other County than where the Land lies, ft ſhall 


be tried there, where it is alleged, and not where the Land is, 19.Þ, 


n | joke he” : 
6 1 Tf in Real Action, a Releaſe of all his Right be pleaded, bear- See the Note 


ing Date in other County, it ſhall be tried there, and not where the ro pl. 33. 
Land (s. 2 Y. 6. _ — 3. 21. Curta, 21 All. pl. 8. adjudged, 

14. 3 * 3, 10. N I. þ a 
mY (So] If in Aſfiſe a Releaſe of all his Right be pleaded, and 
the other lays that it was per Dureſs in other County than where the 
Land * t ſhall be tried there, and not where the Land is. 19 0. 

- $9. Us 5. {17 | | 1 
l 8 I an Infant brings an Aſſiſe, and a Releaſe of his Anceſtor. is Trials per 
pleaded againſt him, bearing Date in other County, thts ought to be Pais 105 
tried where it bears Date, and not by the Aſiſe, tho” the Plaintiff 1 
be an Infant, and the Circumſtances are to be inquired. 21 E. 3. 
20. b. 21 pl. 8. adzudged. * 5 
38. In Aſſiſe againſt Baron and Feme, if the Feme comes and alleges 
the Death of the Baron in other County, if this be tried per Pais, it 
ſhall be tried where the Death is alleged. 39 All. 9. | 

39. It a Man holds Land in the County of D. of the Manor of S. in the 
County of S. and the Lard levies Fine of the Services, the Fine hall be le- 
vied in the County of S. where the Manor is; for it is Parcel of the Ma- 
nor; and yet in Per quæ Servitia, if the Iſſue be that it was not held of 
him at the Time ot the Note &c. Viſne ſhall be in the County where 
the Land lies. Br. Lieu, pl. 90. Cites 21 E. 3. 18. | 
40. In Aſiſe of Rent, the Tenant pleaded Deed in a foreign County of 
the Rent Charge now in Plaint, and the Plaintiff being an Infant, ſaid 
that Ne Chargea pas by the Deed ; and the Viſne was of the foreign 
County, as it he had pleaded Non eſt Factum. Br. Viſne, pl. 96. cites 
26 All. 3. 1 

41. AC 5 Claudenda ſhall be brought only in the County where the 
Lans, which ought to be incloſed, lie; per Skipw. But Caſe ſhall 
be brought ix that County which is damaged by the Non-incleſure, and if 
Iſſue be o the Preſcription, the Venue ſhall come De utroqus Comitatu 
Yer Skipw. F. N. B. 127 (G) in the new Notes there (a) 

42. A Grant of the next Avoidance of a Church in Worceſter, in the 
County of Worceſter, was alleg d to be made at Briſfol, the Iſſue was upon 
Jenk Conch, and tried at Briſtol, and well; and afhrm'd in Error.. 

312. 05. f * 1 | | 5-34 

43. In 3 the Defendant pleaded, a Grant by the Queen, by Let- SP. Go. 
ters Patents under the Great Seal; the Plaintiſt rep/ies Non Concelſit nr 145 b. 
&c. This Iſſue ſhall be tried where the Lands lie, and not where (4) 
the Letters Patents bear Date; for theſe being of Record, and ſhewn 8 P. Jenk. 
to the Court under the Great Seal, cannot be denied; ſo then the Ef- 31% pl95— 
teft of the Iflue, is that the Queen had nothing in the Land, or that — . 
nothing paſſed by the Grant, Which mult be tried here the Land is; (100 
A it was adjudg'd. 6 Rep. 15. b. Mich. 36 & 37 Eliz. B. R. Eden's Cro. E. 697- 


» 


* | pl. 10. Mich. 
> Mp 041.4. .; 32030up-68 2519 bon Wako ik 95> 114 [2-711 & 42 Eliz. 
3 4 7 a 40 lad 4 . - B. R. Eden's 
Caſe isa D.. 
> —_ : | " w, + . . X 
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(Y a. 2) Of Offences. Part being done in oe Count , 
and Part in another. 


Man was arraign'd upon Indictment of fealing Goods in th 
] County ef S. who ſaid that he was indiffed of taking the ſay 
Goods in the County of M. at the ſame Time, and of that was atquitted; 
which was the ſame Felony 3 and demanded ts re if of this & 
nd per Frowike this is a good Plea, for if s are ſtolen in ons 
ounty and carried inco another County, he may be indicted in each 
County, and ſhall have Judgment accordingly ; and by the ſame Re. 
fon if he be acquitted in one County, this ſhall ſerve in another County, 
And Huſſey and Fairfax contra, as to the Indictment, but the Lay 
with Frowike; and after Mordant pleaded the Plea above, and prayed 
Allowance, and to the Felony Not guilty. And a good Plea by all the 
Juftices, tho' the one Matter be Matter in Law, and the other Maus 

:n Tad. Br. Corone, pl. 139. cites 4 H. ». 5. 
2. A Man was arraigned upon InditÞ ment taken before the Coroner of L. 
don; for that he ffruck F. N. at D. in the County of Middleſex, and f 
which he died in London within the Tear ; and he was diſcharged pet 

- Cur. Br. Corone, pl. 142. cites 6 H. 7. 10. 
Where the „ 3. 2&9 3 E. 6. 24. Enatts, That where any is feloniouſly ftricten or pu. 
principal Fe- ſoned in one County, and dies of ſuch Stroke or Poiſoning in any other County, 
lony — Ane an Indili ment thereof found by Furors of the County where he dies, ſhall bra; 
lite 4.” good in Law as if the Stroke or Poiſoning had been in the County where th 
ceſſary was Party ſo dies. And Fuſtices of Gaol-delivery, and Oyer and Terminer inthe 
in another Connty where ſuch Indictment is taken, as alſo the Fuſtices of B. R. befor 
2 2 the whom ſuch InditFment is removed, may proceed thereupon in all Points as i 
cat duft. ſuch Stroke or Poiſoning, and Death, had all happened in one and the ſam: 


went quit, 
unleſs where County. 
the Vill ex- | 
rended into two Counties; for the Appeal ſhould be where the Death was, if he was truck in one 
County, and died in another. Br. Corone, pl. 125. cites 43 Af. 31. | 
Before the making of this Statute, if a Man had been feloniouſly ſtriken or poiſoned in one County, 
and after had died in another County, no ſufficietit Indictment could thereof have been taken in either 
of the ſaid Counties, becauſe by the Law of the Realm, the Jurors of one County could not inquire of 
that which was done in another County. The Appeal might have been brought in cirher of rhe ſaid 
Counties, but the Trial muſt have been out of both; but when both Counties could not join, then boib 
Appeal and Indictment failed at the Common Law. 3 Inſt. 48, 49. cap. 7 
wk, Pl. C. +9. cap: 31. S. 13. ſays, It is ſaid by ſome, that the Death of one who died in 
County, of the Wound given in another, was not indictable at all at Common Law, becauſe the Ot- 
fence was not compleat in either County, and the Juty could inquire only of what had happened in their 
own County. Bur it hath been holden by others, That if the Corpſe wert carried into the County 
-where the Stroke was given, the whole might be inquired of by a Jury of the ſame ty. And ic h 
agreed, That an Appeal might be brought in either County, and the Fact tried by a Jury returned 
jointly from each: And at this _ by Force of this Statute, the whole is triable by a Jury of the 
County wherein the Death ſhall happen, on an Indidtment found, of Appeal brought In the ſame 
Count . : ; 344 i 
This Statute extends not where one is Stricken or Poiſoned on the Sea, or in any foreign Dominion, and dis is 
England; but where one is ſtricken in one County, and dies in another. 2 Inſt. 49. cap: j.———Þx 
ſee now the Statute of 2 Geo. 2. cap. 21.-at (N. b. 4) 


For more as to this Diviſion, See Tir. Acteſſaty, and Tit. Appell, 
and 2 Hawk. PI. C. 220. Cap. 25. S. 33. &c. 


1. 


(Y. a. 3) 


22.9908 


SSS OS 5.20 


(Y. a. 3) Venue changed. In what Caſes. 


1. IN Action on the Caſe for Deceipt, the Court will not the 
Venue out of the County where the Defendant has ſuppoſed the 
Thing to be done. Sid. 87. Mich. 14 Car. 2. B. R. Anon. 

2. Gran a Motion to change the Venus in an Action of Scandalum Magna - In an Action 
tum, from Middleſex and to London upon the common Affidavit, the Court of Scanda- 
ſaid that this Action is out of the common Rule of changing Venues, bur n 7 
inaſmuch as the Plaintiff inhabited in Middleſex, and it is fit that it Ker, it was 
ſhould. be in an indifferent County; it was, after ſeveral Motions, moved to 
laid in Kent, and ordered to be tried at the Bar in Michaelmas Term. wa. the 
Sid. 185. pl. 7. Paſch. 16 Car. 2. B. R. Lord Gerrard v. Floyd. Adder, 

| * 
eit that the Words were ſpoken there, It was on the other Side prayed that the Viſne 142 
tinued, the Words relating to Facts in Kent ; but no other Cauſe being ſhew'd, and the Words being 


ſworn to be ſpoken in Middleſex, the Court would not alter the common Courſe, but ordered it at the 
Bar in Middleſex. 3 Keb. 39. pl. 8. Trin. 24 Car. 2. B. R. Earl of Thanet v. Graham See 


pl. 11. 


3. It was moved to change a Venire facias in Debt upon the Statute of 
Uſury, upon Afidavit that if any uſurious Contract was made, it was math 

in ſuch a County ; but the Court would not change the Venue, becauſe it 

is a Debt in every County. But the Reporter ſays, It ſeems there is 

not any Mifchief ; for by the Stature ... Jac. . .. it the Action is not 

brought in the proper County, the Defendant ſhall be found Nor guilty. 

Sid. 287. pL 2. Trin. 18 Car. 2. B. R. Anon. | 

4 In Aſampſit, the Promiſe was agreed to be at Dorcheſter, and the 
Preach in Middleſex, and Plaintiff declared in Middleſex. And the Court, 
upon Affidavit, would not change the Venire to Dorcheſter. Sid. 40g. 

771 Hill. 20 & 21 Car. 2. B. R. Swaine's Caſe. 

5. If there ate t o Cauſes of Action in the Declaration, viz. the one in 
the one County and the other in another County, and Affidavit is of Cauſe of 
Mien (if any) in one of them, yet this ſhall not exclude the Plaintiff of his 
Euction. As in Trover, if the Defendant becomes poſſeſs'd in Kent, and 
he brings the Goods and ſells them in London, and the Plaintiff brings 
Action againſt him in London, here, upon the common Affidavit tor 
Kent, the Venire ſhall not be removed London, Sid. 405. pl. 14. 

a Nota of the Reporter's in Swaine's Caſe. 

6, In an Actlon for imbezilling the King's Goods, which was laid in g14 473 1 
the Declaration to be in London, it was moved for the King that the ;o. S C ac. 
County might be changed. And the Court held that the King might cordingly. 
chuſe his County, and might waive that which he had ſeemed. to have _ 
elected before, as he may waive his Demurrer, and join Iſſue, & contra. 

Vent. 17. Paſch. 21 Car. 2. B. R. The King v. Webb. | 
. Aſſumpfit brought in London,upon the common Affidavit was changed to 
ire, and ſo being changed, the Plaintiff, in another Term, A4 
davit that B Cauſe Ack ion 7 in Northamptonſbire; and upon a Rule 
that he would not give in Evidence any Matter but only in Northamp -- 
aſlüre, it was laid there, not withſtanding he at firſt laid it in London. 
vid. 442. pl. 14 Hill. 21 & 22 Car. 2. B. R Anon 

8. ant ay ainſt an tice on his Indenture, for ſpeaking Words to 
the Damage of bis Maſter. Defendant moved to change the Venue, 
becauſe the Action was purely tor Words for which Action on the Caſe 
would lie, and that this Action is brought only for the Plaintiff ro elect 
bis County for the Trial, and to ouſt the Defendant of the Privilege to 
change the Venue, as he might have done had it heen an Action 1 the 

ale. 


. 
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132 Trial. 
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Ib. Cale. Bur adjudged that this Action is * Covenant, in which the V 


nnn 


a enue 
Nod. 648. „ is not changeable. 1 Lev. 30). Hill. 22 & 23 Car. 2. B. R. Tay lour 
. . W. , Becker. 

3 Anon. * 


9. Upon Affidavit that the Lord Gerrard and his Anceſtors had Jive 
long in Lancaſhire, and kept great Hoſpitality, and bid every Body wel. 
come &c. and that Spencer was a Southern Gentleman, and lately come 
into Lancaſhire, Hale Ch. B. did nor ſutler them to proceed upon their 
Eijettment in Lancaſhire, but made them to try it in 5 feigned Action by 
a Fury of Hertfordſhire. Skin. 44. Paſch. 34 Car. 2. B. R. in Caſe of Lad 
Shaftsbury v. Grapham, cited by Dolben as the Cafe of Ld Gerrard 
V. Spencer. | 

An Action = It was moved to change the Venue in an Action of Eſcape + But 
of Eſcape.is was denied per Cur. for an Eſcape in one County is an Eſcape all over 
our gg England. And per Robinſon Prothonotary, The Court rarely changes 
TN , the Venue but in an Action of the Caſe. Freem. Rep. 260. pl. 278. Trin, 
Venue; Per 1679. CG B. Anon. . | 

Holt Ch. J. 


12 Mod. 204. Mich. 10 W. 3. B R. Ann S. P. 2 Salk, 670. pl. 8. in Ntathcott's Caſe, ſays 
was ſo faid by Holt Ch. J. Mich. 10 W. 3.— . P. Sid. 87. Anon. 


* 2 ſo 192. 11. Action upon the Statute of Scandalum Mag natum againſt the De- 
DE 3+ , fendant, in Nature of Conſpiracy, tor indicting the Plaintiff of High 
So ik reaſon, in Compatting the Death of the King, and the Subverſion of 
Skin. 40, pl. the Government, and tor /uborning one Wilkinſon to teſtify falſely upon the 
9. 8. C. avd ſaid Indictment. The Action was laid in London. And upon the Af 
ne 200 davit of the Deſendant, that what was done by him was by Order of the 
ps Cale, King and Council; and that the Conſpiracy (if any was ) was in the County 
in Lord c Surry, and ſeveral other Affidavits of 5 good and ſubftantial Cui gens, to 
Hale's Time, the ſame Effect, as the Affidavits in the Caſe of the taid * Earl v. Cta- 


&c. where 


Words laid dock, and the Rule of Court was, that the Viſne ſhould be laid in the 
by my Lorg County ol Surry. 2 Jo. 198. Paſch. 34 Car, 2. B. R. + The Earl of 
in one Coun- Shattsbury v. Graham. 
ty, were = 
altered into another. — Vent. 363. S. C. ſays the Court gave the Earl the Election of any other 
County ; but he refuſed to try it elſewhere, and would rather let the Action fall. 2 Show. 197. 
S. C. and cites Lord Shaftsburp's own Cale v. Digby, where the Venue was changed by Lord Hale, 
and that in a Caſe of Scandalum Magnatum,. 

+ 2 Show. 197. pl. 200. S. C. And per Cur. Here the Chief Evidence muſt ariſe in Surry, viz. the 
Conſpiracy and Labourivg ; All that is in London. and can be inquired of there, is the Indictment; 
to which nothing is needtul bur a Copy, and one Witneſs to prove it true; and even in a Scandalum 
Magnarum, the Venue pay changed for Unindiferency's Sake, tho' not upon the common Affidavit. 
And at laſt, after ſolemn Debate, the Venue was changed; which being done, the Plaintiff never pto- 
ceeded. Vent. 364. S. C. and ffidatits were produced likewiſe to — that the Plaintiff had ſucb. 
Intereſt with the then erf of Loxdon, that an indifferent Jury was not like to be returned; and that ſete- 
ral Perſons named to be material Witneſſes for the Defendants, durſt not come to the Trial, if it were in Len- 
don, for Fear of their Lives, in regard they had been ſo afttronted and abuſed when they were produced 
to prove the before-mentioned Indictment at the Old — 4 and ſcycral other Matters were alleged. 
"Che Court declared that they were ſatisfied that no indifferent Trial could be had in London; they: 
remembred they were affronted themſelves when they were at the Old Baily, upon the before · mention u 
Indictment; and they reſolved that they had a Power to alter the Venue in the Caſe of a Peer, as it 
had been done about fix Years ſince, in a Scandalum Magnatum, brought by the Earl of Salisbury in this 
Court. And alſo they ſaid, That the Cauſe of Action here was tranſitory, ( viz.) The Conlpiriog ; 
and that the Preferring of the Iudict ment <vas but in Aggravation of Damages; and the Action would #Y 


altho* none had been offered, or if preferred by other Perſons than the Conſpirators. 12 Mod. ex 
515. Paſch. 13 W. 3. in the Corporation of £rford's Caſe, it was ſaid by Holt Ch. J. that this was a th 
Caſe of the Times, and when Things were in a great Ferment, and he did not know that this Caſe th 
was founded on Law and Reaſon ; for in Caſe of Scandalum Magnatum, it was always ruled the Venue of 
could not be changed. ——Oa a Motion to change the Venue in Scandalum Magnatum upon the com- Pf 
mon Affidavit, the Court ſaid it had been done on Account of Intereſt and Unindifferency in a Connty ; R 
but not on the common Affidavit. Er adjornatur. 2 Show. 303. pl. 307. Trin. 35 Car. 2. B. R. The G 
Duke of Buckingham v. Outlaw —-Carth. 400. Paſch. 9 W. 3: B. R. in the Caſe of the Duke th 


of Norfolk v. Alderton, the Court denied to change the Venue upon the common Affidavit, that the 
Words (if any ſuch) were ſpoken in another Place. And the Lord Shaft sburp's Caſe being cited, 
the Court ſaid that was becauſe of the great Influence that Lord had at that Time ia London. — 2 Salk. 
668. pl. 3. S.C. — and cites the Lord Shaftsbury's Caſe ; and it was granted there on Aff. rn 
un impartial Trial; but in the principal Caſe, the Court faid they would 
not 


davit of Unlikelineſs &c. o 
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8 it for the Convenience ot the Defendant.— 12 Mod. 121. S. C. the Court ſaid they would not 


rant it, unleſs upon ſome ſpecial Reaſons. ————12 Mod 4301. Paſch, 12 W. 3. B. R. The Biſhop of 
Bath v. Bridges, the Court denied to c_ the Venue; for they ſaid it was never granted but for 
extraordinary Cauſe, as was that of my Lord Shaftsbury. In Caſe of the Duke of Richmond v. 
Coſtelow. 11 Mod. 234. pl. 5. Trin. $ Ann. The Court refuſed to rage the Venue. And Holt 
Ch. J. ſaid the Reaſon in Lord Shaftsbury's Caſe was, becauſe he had an Intereſt in the City; and 
therefore he could not have an impartial Jury there; and where there is a ſpecial Cauſe, it is in the 
Diſcretion of the Court whether they will do it or not. But it is not uſual to grant it upon the com- 
mon Affidavit.— — And Trin 10 Geo. 2, ſuch Motion was denied. The Venue is never changed in 
Actions of Scandalum Magnatum. Barnes's Notes in C. B. 339. Lord Griffin v. Buckby. ——Kep. of 
Prat. in C B. 132. S. C. fays it was agreed by the whole Court, to be the conſtant Practice to deny 
ſuch Motion. And adds, Note, between Lord Stamford and Brown, Trin. 1 Geo. 1. There was 
the like Reſolution by the Court. ——S, P. G. Hiſt ot C B. 73. becauſe a Scandal raiſed on a Peer of 
the Realm, reflects on him thro” the whole Kingdom; and he is a Perſon of ſo great Notoriety, that 
there is no Neceſſity of his being tied down to try his Cauſe among the Neighbourhood. 


12. When a Matter ariſes in ſeveral Places, the Plaintiff has Election; 
bur if there is I to be no indifferent Trial where it is laid, it is uſual 
with B. R. to change the Venue. Vent. 365. in Cafe of Lord Shafts- 
bury v. Graham. 

13. A Bill in Chancery to change a Venue, complaining that they coul 


| nat have a fair Trial in the County where the Action was laid, was diſmiſs'd 


Per Lord North. Vern. 267. Mich. 1684. New Elm Hoſpical v. 
Andover. 
14. A Man being /o powerful that Right could not be had againſt him in 
the County of Bucks, the Venue was changed upon a Bi brought in Chan- 
cery, purely for that Purpoſe. Vern. 439. or 411. Hill. 1686. in Canc. 
in Cale ot Kildare v. Euſtace, cited per Ld. Chan. as the Caſe of Sir 
William Tyrringham. | 
15. Where Evidence neceſſary to ſupport the Action ariſcs in two Counties, As in Trover 
the Plaintiff may ele&t which he will; and this is the Ground of the nd Conver- 


Rule, that if the Plaintiff will be bound to give ſome material Evi- 88 


dence in the County where he laid his Action, the Court will never Leave to 
change the Venue. 2 Salk. 664. pl. 4. Mich. 10 W. 3. B. R. Anon. —_ 2 

enue, the 
Plaintiff moved to ſer it aſide, and it was granted, he being bound to give Evidence in the Connty where the 
Action vas laid. 2 Salk. 669. pl. 4. cites Paſch. 10 W. 3. B. R And where a Rule is made to 
change the Venue, and afterwards the Plaintiff <veruld bring it back again, the Rule muſt be, that he muſt 
give Evidence of the Matter in Iſſue in the County where the Action was brought. 2 Salk. 669. pl. 4. cites 
Paſth. 12 W. z. B. R. Hut where the Defendant had obtain'd a Rule for changing the Venue, 
and now after Iſſue join'd, it was moved that the Plaintiff might have his Venue changed back again, 
won entering into the common Rule to give material Fuidence in the County cpbere be bad at firft laid it, but 
the Court ſaid, that the Rule between the Plaintiff and Defendant in theſe Caſes is mutual, that a Ve- 
nue cannot be changed the one way or the other after Delivery or Acceptance of a Plea ; and that the 
Plantiff is under no Difficulty by this, becauſe the Defendant muſt ſerve the Ylaintiff with the Rule 
for changing the Venue before he delivers his Plea ; which is ſufficient Notice to him to move to have 
i: Changed back again, betore he accepts the Plea. 1 Barnard. Rep. 298. Hill. 3 Geo. 2. Anon. 


16. Caſe againſt the Drawer of a Bill of Exchange, who lived at Briftol, #1 we * 
and drew the Bill there upon one who lived in London, where the Bill was i Fora 8. K. 


tender d and Weaſel ; and the Action being brought there, it was moved Anon. makes 
to change the Venue to Briſtol, bur denied; becauſe the Refuſal, which a Quere if 
was at London, miiſt be proved to make the Drawer liable. 2 Salk. 669. os — 
pl. 4. Mich. 10 W. 3. B. R. Anon. F Venn 


extend to Pills of Exchange. The Court doubted, but ſeem'd to be of Opinion that they did not, for 
the Inconvenience that might enſue. —— But Trin. 8 & 9 Geo. 2. the Court denied Leave to change 
the Venue on a Bill of Exchange, or Promiſſory Note; for theſe are in the Nature of Specialties. Rep 
of Pratt. in C. B. 119. Ward v. Colclough. ———Barnes's Notes in C. B. 337. S. C. And Rep. of 
in C. B. 119. ſays, that Trin. 10 Geo 2. between Uiggers v. Uiggers, the Court made the like 
Reſolution, and ſo it was ſaid to be ruled in B R. S. F. Barnes's Notes in C. B 45. Mich. 12 
Geo, 2. Matſon v. Willis, and the Court ſaid it was the ſettled Practice. And Hill. 13 Geo 2: 
the Court refuſed to change the Venue, the Cauſe of Action appearing to be upon a Bill of Exchange 
on, and Plaintiff n not to give Evidence upon any other Count in his Declaration, ſave 

upon the ſaid Bill. Barnes's Notes in & B. 347. Maugir v. Hirds. 
Where the Declaration was en a Promiſſary Note, and other Counts, the Defendant moved on the com- 
mon Athdavit to change the Venue, and obrain'd a Rule to ſhew Cauſe, which was diſcharged, it ap- 
M m pearivg 
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pearing by Affidavit that Plaintiff's Cauſe of Action was upon a Promiſſary Note. Barnes's Notes in Cg 
341. Hill. 10 Geo. 2. Rice v. Vinall. 


— 


It was mov'd 1. Action for Words was laid in London, and an Affidavit for changing 
to chane Venue was, That if any ſuch Words were ſpoken by him, they 
the Venue 5 ; | . 

from Mid- ſpoken in the County of Lancaſter &c. and becauſe the Court could not q. 
aleſex into der a Trial there, it being a County Palarine, they changed the Venue im 
Hereford- the next County, viz. into York, tho' the Proof lay all upon the Plain. 


_— row tiſt, who had all his Witneſſes in London; and that the Defendan 


candalous . acl 
— The otherwiſe than indirectly, by producing thoſe that were in the Room a 


Words were the Time, and that they did not hear any ſuch Words, or that no fu 


nct mentioned xy; - r 
in the de- Diſcourſe was &c. 12 Mod. 313. Mich. 11 W. 3. Anon. 


vit, but only that if ſuch Words were ſpoken as in the Declaration, they were ſpoken in Herefordſhir, 
and not in Middleſex. Held bad. Barnes's Notes in C. B. 335. 336. Hill. 8 Geo. 2. Caltle y 


Boucher. 


18. The common Cornter- Afidavit, to hinder the Long of Venue, jj 
to give Evidence de materia in exitu, where the Action is laid. 12 Mad. 
372. Paſch. 12 W. 3. mentions it as a Rule. 

12 Mod. 19. In Caſe for a Falſe Return, the Action was laid in Suffolk. The 

A. Hs Detendant moved it might be laid in Middleſex, becauſe this Action would 

ic Court k . 0 - 

aid it was Cauſe great Heats in the Country. The Court inclined to grant it, yet be. 

good Cauſe cauſe the Plaintiff would nor conſent, therefore W was done, be- 

to change cauſe he had a Right to lay it in either County, 2 Salk. 669. pl.; 

the Menue, Paſch. 13 W. 3. The King v. Mayor of * Oxford. 


to preſerve 
the Peace of the County. But this Action being a local one, muſt in its Nature be brought cither i 
Suffolk, where the falſe Return was made, or in Middleſex, where it appear'd on Record ; and the 
Plaintiff has his Election by Law to bring it in either of the two Counties, and the Court canmot lay 
without his Conſent in either of them. 

* It is miſprinted for (Orford) 


20. In Debt upon Bond, the Plaintiff declared, That the Defendant, 
apud Warwick concelſit ſe teneri &c. The Detendant pleaded ſeveral tra- 
ſnory Things in Bar, and alleg*d them to be done apud Rugiy in the County i 
Warwick. And upon Demurrer it was inliſted, that the Detendant can- 
not change the Venue from Warwick-Town to Rugby, by pleading 
theſe tranſitory Things in Bar. And Judgment was given for the Plait- 
tiff, tho? it was urg'd that Warwick was in the Margin of the Declars 
tion, and ſo to be intended of the County; and that the Count that the 
Bond was made at Warwick, thall refer to Warwick in the Margin. 
Lutw. 614. Mich. 13 W. 3. Treene v. Hiccocks. . 
21. 'Tho' perſonal Action may be laid any where, yet if the Cauſe ol 

Action appears to ariſe in another County, the Venue will be changed; a 
it Aſſault and Battery be in London, the Party may lay it in wh: 
County he pleaſes: Bur if he ſues an Original to the Sheriff of Middle- 
ſex, and declares in London, it will be bad. 12 Mod. 568. in Caſe ol 
Dayward v. Kinſey, cites Cro. J. 479. [pl. 3. Paſch. 16 Jac. B. R. ot 

| — lard v. Blight. ] and 674. [Mich. 21 Jac, Reynel v. Kelſey.} 

5 F. Gibb. 22. The Court never changes Venue in Debt. 12 Mod. 379. Mich. 13 

166. Mich, yy A 

4 Geo. R R. 3, Anon. | 

Dupleſſas v. Short. S. C. & P. and tho' on the other Side it was urg'd, that as the Circumſtances 

of this Caſe were, they would change the Venue, becauſe here the Adtiam was brought wpon a Par D 

miſe, and not laid in the County where the Lands are. But the Court ſaid, they - 44h. t the Rule ia 

general was, that the Venue is never chang'd in any Action of Debt for Rent; and 8 to Mr. 


ceves, who declared, that ſo he always underſtood it. Accordingly they diſc the Rule. 1 
Barnard. Rep. 379. 

But where an Action of Debt for Rent was brought in London, and the Lands lay in Glouceſterſtire, the 
Action betwixt the Leſſor and Leſſee was grounded upon the Contract, upon Affidavit made, That the De: 
fendant would plead a ſpecial Plea, whereby the Title of the Eſtate would come in Que ſtion, the Court order'd 
the Venue to be chang'd into Glouceſterſhire, Freem. Rep. 260. pl. 277. Trin, 1679, in C B. Merits 
Caſe of Winchcombe. | 
\ 22. A ction 


OS pes EL X 


could not prove a Negative, viz. that he had not ſpoke the Words y 


os IR 


23. Action for Falſe Impriſonment againſt the Sheriffs of London was Jail 
„ 1/:4!:/ex, and the Venue was changed to London upon the common 


m Affidavit ; but it being moved, that the oe of the Counter is ſubject to 

Mi e Sheriffs, and ſo there could be no good Trial, it was therefore brought 
back to Middleſex, 2 Salk. 670. pl. 7. Mich. 3 Ann. B. R. Sir Sam. 

in 8 Gerrard's Caſe. | & : | 
ne : 24. A Lighterman took Goods in Kent to be carried to London, and the So where 
lan Action being brought againſt him in London tor not delivering the Goods, — egn 


he moved to change the Venue, becauſe the Damage and Neglect was in n 
- . . a- 
Kent; but non allocatur; for the Neglect is tranſitory, and not material gainſ 4 
where it was done. The Venue is never changed for a common Carrier; but Lighterman 
otherwiſe perhaps in Caſe of Deceit, or where there is an actual Moe tr leſing 
. HY 3 : , , in con- 
feaſance. 2 Salk. 670. pl. 8. Paſch. 4 Ann. B. R. Heathcorr's Caſe. cering thee 
i From London 
into Middleſex. It was moved that the Venue might be chang'd, upon an Affidavit that the Goods, if any 
A bere, were 15 in Middleſex. But the Court ſaid, that it appear'd upon this very Affidavit, that the 
Plaintiff was bound to give material Evidence in London, and therefore refuſed the Motion. 1 Barnard, 
Rep. in B. R. 283. Hill. 3 Geo 2. Gifford v. Letchmere. 


25. On Judgment in EjetF ment, upon a Demiſe of 3 Years, the Deſen- 
dant brings a Writ of Error into B. R. and the Defendant in Error ſues 
out a Scire Fac* quare Execut* non. To which the Plaintiff in Error pleads, 
that he has paid 200 J. in Satisfaction of the Term and Damages; and 
„won Ifſue join d, it was moved to change the Venue out of York- 
©" MW thire into Middleſex ; but the Court denied the Motion, becauſe che 
_ MW Ejcctment is local; and the Scire Facias being grounded thereon, the 
„Venue could not be changed. 11 Mod. 263. pl. 2. Hill. 8 Ann. B. R. 
yi WW Foſter v. Burden. 

& 26. A Bill was brought to ſettle the Boundaries of the Manor of D. in Com. 
E Palatine of Durham, and an Iſſue being directed to try the Matter &c. 
| a Motion was made to try the Iſſue in the es of Vork, and not in 
, Com. Durham, becauſe the Biſhop, as Lord of the County Palatine, appoints 
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. WW the Sheriff, and has ſuch a Power and Influence in the County Palarine, 
1 that there cannot be an indifferent Trial where he is Party. It was admit- 
a ted, that this Court may direct a Trial of a local Matter ariſing in a 
ag County Palatine in another County, being only to inform the Conſcience 
n. ot the Court; and this has been the uſual Practice, and there are many 
ra: Precedents for ir. Cowper C. ſaid, It is uſual in this Court to direct a 
de Trial of local Matters in a County Palatine in any other County, being 
0. WF only to inform the Conſcience of the Court; and order'd that the Jury 


: have a View, and that the Poſtea be mark'd, if the Jury find any thing 
ol WF diferent from the Boundaries given in by the Plainritf. | Per Cowper C. 
as Paſch. 2 Geo. in Canc. Sir Henry Lyddall v. Durham (Biſhop.) 
ww MW 27. A tranſitory Action was brought in London, and being changed, 
le. it was moved to diſcharge the Rule, becauſe the Aton was brought by a 
ol ſpecial Original. But the Court would not diſcherge it; for thould they 
ol do ſo, the Venue would never be changed when the Action is laid in 
London; and as to the Variance, which was objected there would be, 
15 on the changing the Venue, the Court ſaid the Detendant ſhould take no 
Advantage of it, tho* the Action was brought by ſpecial Original. 
ces $ Mod. 229. Hill. 10 Geo. 1724. Long v. Nixon. 
28. It was moved to change the Venue from Pool into the County of On Rule to 
0 Dorſer, upon an Aſſidavit, That the Action was for ſome ſiuall Tous ſhew Cauſe 
l Duties, wherein the Inhabitants were ſo much intereſted, that they were why 2 
afraid they could not have an impartial Trial in the Town itſelf ; and that the 380 "ages 
” Sheriff” was Member 50 the Corporation. The Court ſaid, that the firſt chang'd fran 
70 Reaſon has conſtantly been diſallow'd, unleſs ia Ld. Shaftgburp's n e 
it's Cale, which has always been complain'd of; and as to the laſt Reeajony 9 8 pf 
by they taid the proper Method then was to enter this upon the Roll, and Artie, that 
pray 


I 26 Trial. 
the Cauſe of pray a Writ to the Coroner. 1 Barnard. Rep. in B. R. 283. Hill, 3 Geo. 


Action, if 2. The Town of Pool v...... cites Skin. 40. 
any aroſe , 


there. It was moved, that the Aion related to ſome Duties, which the Plaintiff claimed as Leſſee of tly 
Mayor of Southampton, and which all the neighbouring Towns were 1 by, and ſo were af ratd they coul 
net have an equal Trial there; and therefore hoped the Venue, ſhould continue where it was. [he 
Court ſaid, that Salisbury was the molt proper Place then for the Venue to be in, as being the next 44. 
joining County in the ſame Circuit; however made a Rule to ſhew Cauſe, why the laſt Rule ſhould ro 
bh diſcharg'd ; and then upon ſhewing that tbe Duties were excredingly trivial, and that only the Sex for 
Towns in the County were affected ly them, the Rule was diicharged. 1 Barnard, Rep. in B. R. 422 gy 
4 Geo, 2. Grove v. Drag. 


5. P. 2 Bar- 29. Affidavit to change a Venue, was penned that the Promiſes in the 
in B N.. Declaration (if any ſuch were made) were male in Suſſex, and not in Londun 
Mich. 5 Geo. &c. but was held inſufficient, and not agreeable to the common For 
2. White v. which is, that the Plaintiff's Cauſe of Action (if any ſuch he hath) did 
Love. ariſe &c. Barnes's Notes in C. B. 331, 332. Mich. 6 Geo. 2. Coke .. 
Gouing. 
30. 4 Rule Niſi, to change the Venue, was diſcharg'd, the Words 
of the Afidavit, whereupon the Rule was made, being, that the Ati 
did ariſe in the County of Bucks, and nct in the County of Middleſex, or ell 
where out of the County of Bucks, to Defendant's Knowledge and Bebe, 
which is not poſitive, and therefore inſufficient. Barnes's Notes in C. B. 
333, 334. Mich. 7. Geo. 2. Belſhaw v. Porter. 
And the Ve- 31. Afrdavits of one of the Defendants held ſufficient, ro found a Motion 
nos do change the Venue. Barnes's Notes in C. B. 339. Trin. 10. Geo. 2 
tho was BOX v. Read & al. 


moved for i 
ſome of the Defendants, that they did not deſire the Venue ſhould be chang'd. Rep. of Pract in C. 3 
133. S. C. | 


S. Þ.Barnes's 3. On Motion to change the Venue from Middleſex into Surrey, Plain. 
A* \s tiff inſiſted Detendant ought to pay for a new Bill; but per Cur. it is n0 
Trin. 13 Geo more than in other Actions, a new Original is neceſſary in all Caſes: The 
2. Winter Venue mult be changed without Coſts. Barnes's Notes in C. B. 344 Mich, 


v. South an 12 Geo. 2. Davies v. Grace, Attorney. 
Attorney. 


(Y.a. 4) Venue changed. By Privilege. 


8. C. cited 1. Tranſitory Action was brought againſt a Barrifter in Northum- 
by Nu io berland, and it was moved that he might have his Privilege t0 
J Mod. 64. lay it in Middleſex, and this upon the Authorities of Franklin v. Sit 


. Gar. 2 in William Butler and Bere v. Jones, chat where any Tranjitory Ac 
Wingfield's tion is brought againſt him, he may have it laid in Middleſex, let the 
* 4 Cauſe of Action ariſe where it will. And the Court atterwards, upon 
Sen ſeeing the Precedents cited, order'd to lay the Venue in Middleſex ac- 
pl. 172. Hill, cordingly. Sty. 460. Trin. 1655. Bacon v. Ramſey. 


22 & 34 Car. 

2. B. R in Caſe of Thompſon v. Scroggs, in which it was agreed that Bacon's Caſe in this Cour! 
Was Law, that a Plaintiff being a Barriſter, had Privilege to lay any Tranſitory Action which he 
brought, in the County of Middleſex; for his Attendance is ſuppoſed continually on the Courts at 
Wellminſter ; and ſo if he were Defendant, If the Defendant is a Barriſter, he may have the Ve- 
nue changed into Middleſex. 2 Salk. 668. pl. 1. Mich. 6 W. 3. B. R. Seaman v. Ling. 


But in an In- 2, In Action for Words by a Barrifter, laid in Middleſex, the J 


debitatu nue was changed into York on the common Aﬀidavir, and upon Motion 
Aſſumpſit 0 


ll. 
0 


Trial. | 137 
To continue it in Middleſex, the Court denied it, and ſaid a Barriſter 8 ht by a 
had no ſuch Privilege, generally; and tho? the Plaintiff had Judgment by 3 * 
Default, and waved it to try the Cauſe, yet they would make no other Venue ſhall 
Rule than to try it in the County of York, 2 Keb. 164. pl. 53. Hill. rot be 
18 & 19 Car. 2 Remington v. Harriſon. | Tel 2 
eaſon 
Attendance in B. R. And per Twiſden J. in Mr. Bacon“ Cafe of Gray's Inn, the Court refuſed to 
change the Venue in the like Caſe : And ſo a Motion to change it was denied. Mod. 64. pl 9. Trin. 22 
Car. 2. Wingfield's Caſe. — So in Treſpaſs of Battery in Eſſex, laid in Middleſex ; the Venuerwas 
changed upon the common Affidavit, but it being afterwards moved that the Plaintiff was a Barrifter at 
Law, the Court order'd it to lie in Middleſex Secundum Privilegium; tho* it «vas objefed on the other 
Side, that he bad diſcontineed his Prattice, and lived in the Country for many Years paſt. 2 Show. 242. pl. 
2:9. Trin. 34 Car. 2. B. R. Row v. Ruſſel. - | 
55 where the Plaintiff was a Maſter in Chancery, and Barriſter at Law, and had laid the Venue of a Per- 


{mal Aion in Middleſex. The Court was of Opinion it could not be changed ; for they ſaid, Officers 


that are bound, or have Buſineſs to attend at Weſtminſter-Hall, have a Right to have the Venue in 


; theſe Perſonal Actions laid in Middleſex. 1 Barnard. Rep. in B. R. 114. Hill. 2 Geo. 2. Buroughs v. 


Willis. 


3. An Atterney was Plaintiff, and laid his Aion in London, the Court S. C cited 


J upon Motion, order'd the Venue to be changed; tor being laid in Lon- Ke» 
# don, he is to be conſider d as a Perſon at large. Vent. 47. Trin. 1 W. & 
N. in C. B. Anon. Ling 


in Caſe of 
Scaman v. 


Aſſumpſit by 


an Attorney was laid in London; Affidavit to change the Venue was, that the Cauſe of A Hen. if any 
| aroſe in Devon. But the Court ſaid that an Attorney has a Right to lay the Cauſe of Action in Middle- 
© {x ; and therefore they obſerved it was neceſſary in theſe Motions, that it ſhould appear the Venue was 
© not laid there. Upon which was produced a Copy of the Declaration, hich it was ſaid, it appear d the 


Verne was laid in London. But per Cur. an Afrdavit ought to be annex d, that it may appear to be a true 


© Cay; for they ſaid indeed, in common Caſes they allow Venues to be changed, let the Cauſe of Action 


be lain any where, and therefore do not require any Affidavit that the Venue was not laid in a particu- 


lar County; yet in the Caſe of an Attorney, as he has a Right to lay his Action in Middleſex, they muſt. 
1 Barnard. 311. Paſch. 2 Geo. 2. Anon. 


4. An Attorney or Officer of B. (as Secondary of the Crown Office &c.) Carth. 137. 
has no Privilege to change the Venue where he is * Defendant, but where he is — 5 1 
t Plaintiſt, he may lay his Action in Middleſex, and our ot the proper Show. 155. 
County; and in ſuch Caſe the Venue ſhall not be changed upon the S. C. but 
common Affidavit, by Reaſon of his Privilege. Carth. 126. Paſch. 2 W. D Þ. 
& M. in B. R. Biſle v. Harcourr. 1 


| S. C. but not 
d. P. 1 Salk. 177. pl 1. S. C. but not S. P. S 

* But where an Attorney <vas ſued by Writ of Privilege, and the Action was laid in Suffolk, the Venue 
upon Motion was chang'd into Middleſex. 2 Salk. 668. pl. 1. in Caſe of Sraman and Ling, cites 
Trin. 2 Annæ, Wilcocks's Caſe. . But Mich. 10 Geo. 2. The Defendant inſiſted in Right of his 
Privilege as an Attorney, that the Venue ought to be laid in Middleſex, his Duty requiring his Atten- 
dance at Weſtminſter, But per Cur. Defendant bas no ſuch Privilege. Plaintiff may lay his Action 
where he pleaſes; and if Defendant applies to change the Venue, it muſt be upon the uſual Aſfidavit. 
Barnes's Notes in C. B. 340. Cooper v. Mills, an Attorney. 8. P. Rep. of Pract. in C. B. 134, 135. 
Mich. 10 Geo. 2. Mills v. Johnſon, an Attorney. : 

f S. P. Barnes's Notes in C. B. 348. Hill. 13 Geo. 2. Warden, Attorney, v. Norden—S. P. per Cur. 
tho the Action was in .{ſaxlt and Battery. Barnes's Notes in C. B. 335. Eaſter, 5 Geo. 2. Denton an 
Attorney v. Lambert. 

But Dolben J. remember'd a Caſe where the Venue was alter d upon Affidavit, tho' an Attorney was 
Plaintiff, becauſe the Hater did ariſe, and all the Witneſſes lived in remote Parts of the Kingdom. rth. 
126. in Caſe of Biſſe v. Harcourt.———So where the Plaintift was an Attorney, but had not declar'd in 
Perſon, but by Nicholas Cotterell bis Attorney, the Venue upon Motion was Changed from Middleſex to 
Suttolk. Barnes's Notes in C. B. $34. Hill. 7 Geo. 2. Dent v. Lambert. | 


S. A Clerk of Afiſe of the Norfolk Circuit brought Aſſault and Bat- 2 Ld. Raym 
tery in Middleſex for Battery done in Kent. Upon the common Affi- 28 * $a 
Garic the Viſne was changed, but upon Motion that Rule was fer alide ug. * 
and brought back again; for as Clerk of the Aſſiſe, the Plaintiff is 
bound to attend the Courts at Weſtminſter to return the Poſteas. 2 Sal k. 

670. pl. 9. Paſch. 5 Anne B. R. Knight v. Farnaby. | | | 

6. It a Serjeant, Barriſter, or * Attorney, bring any Tranfitory Action 2 Salle 650, 

in Middleſex, the Venue ſhall not be changed to any other County; be- b. 18 
Nn cCauſe Tn 
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8 C. & P.— cauſe the Law is, that a Plaintiff may bring his Traqprary Action Where 
he will; and cho? the Court, ſince the Time of K. James I. have changed if 
-2. Trin. the Venue on the common Affidavits, yet this ſhall not be extended th 
166. B. R. take away the Privilege of thoſe who are to attend the Courts of Weg, Þ 
Aﬀreev. minſter; bur no ſuch privileged Perſon ſhall be exempred from the Rult 
Ballad. of Changing the Venue on the common Affidavit, if they bring thei 
Action in any other County except Middleſex, Holt. 512. pl. 5. Mich 
S Ann. Smith v. Farnaby. 
See Privi- 7. Barriſter at Law being join d with ancther, has no Privilege i 
lege (D) pl. change the Venue; ſo Where the Suit is in Auter Droit. 8 Mod. 316, 
+ Mich. 11 Geo. 1725. Townſend v. Athgnees &c. of a Bankruptcy, 
Rep, of 8. Plaintiff ſued Defendant by Captas, and not by Attachment qt 
2 132, Privilege, and laid the Action in Middleſex ; Defendant moved t 
Trin. 10 Change the Venue, bur Plaintiff inſiſted that in Right of his Privilege 
Geo. 2. S. C. a8 an Attorney, the Venue ought not to be changed; but Court were d 
* of Opinion that Plaintiff having declared as a common Perſon, and not as un 
Funical v. an Attachment of Privilege, the Venue muſt be changed. Barnes 
The Court Notes in C. B 335. Trin. ) & 8 Geo. 2. Welland, an Attorney v. Fry. 


declared that ment. 

he was not . 

intitled to the Privilege of an Attorney unleſs he claims it properly; if he ſues as a common Perſon, he 
maſt be treated as ſuch. —— —— S. P. where the Plaintift being a privileged Perſon, ſued by Origin, 
Barnes's Notes in C. B. 342. Hill. 11 Geo. 2. Girdler Serjeant at Law. v. Mauthe ws — Report of Prict 
in C. B. 145. 8. C. 


(V. a. 35) Venue changed. At what Time. 


1. N all Tranſitory Actions, where the Declaration came in above ji 
| Days before the End of Term next after the Appearance, or the Term 
wherein the Appearance was, the Detendant mutt that very Term (and 
crnnot after wards) move to alter the Venue; neither can the Plaintif 
after the Appearance, alter his own Venue, tho' he wonld pay Colts, u 
| give an Imparlance L. P. R. 85 cites Paſch. 21 Car. 2. B. R. 
Gilb. Hiſt. 2. Venue cannot be chang'd after à Plea pleaded, Come Semble. 
of C. B. S. P. Freem. Rep. 426. pl. 573. Trin. 1676. B. R. Aſtree v. Ballad. 


becauſe it 
is agreed to by the Defendant. — A Motion to change the Venue +" Plea pleaded and Notice if 
Trial given, was denied by the whole Court. Rep. of Pr:&. in C. B. 33. Hill. 13 Geo. 1. Carter, Ar. 
Dormer Ar' So where it appear'd that the Defendant had pleaded before be applied to change the / cru, 
the Rule was diſcharg'd ; for that the Venue is not to be chang'd after the Defendant has pleaded. Rep 
of Pract. in C. B. 112. Hill. $ Geo.2. Coſtar & Ux. v. Standen. 8. C cited ibid. 36, 37. in Caſe of 
Gardiner v. Forbes.——S. P. 1 Barnard. Rep. in B K. 283. Hill. 3 Geo. Gifford v. Letchmere. 

Venue cannot be chang'd the one Way or the other, after Delivery or Acceptance of a Plea. 1 Barnard 
Rep in B R. 298. Hill. 3 Geo. Anon. : ; 

Motion was made that the Plaintiff might have Liberty to amend his Declsration, by charging the 
Venue after Plea pleaded ; and the Court accchdingly made a Rule to ſhew Cauſe, 1 Barnard. Rep. 


in B. R. 410. Hill. 4 Geo. 2. Larp v. Plea. 


A Motion z. The Motion to change a Venue muſt be within eight Days after the 
—_ = Declaration deliver'd ; but this Rule is nor ſtrictly obſerved. But Tris. 
2 7 W. z. B. R. it was faid by Aſton, that one might move to * the 
ſhew Cauſe Venue at any Time before Judgment tign'd ; but Holt Ch. J. enied 

ted; on jr, and ſaid, that heretofore it was never granted after the Rules for Phad- 


Caſe as: ing were ont. 2 Salk. 668. pl. 2. Paſch. 8 W. 3. B. R. Anon. 


d that after the Rule to plead was out, the Defendant applied to a Judge for Time to plead, and pendin; 
3 ro poly the Venue. Per Cur. he ſhould have 4 ied to change the Venue — 
the Rule muſt be diſcharg d. Rep of Prack. in C. B. 126. Hil. 9 Geo. a. Ball v. Young. 


4 Ia 


* 


* ; % 8 
% . { - - * . > . a 
Trial. 
2 


in Afompfie the Plainriff Jaid, the Promife i= Safordbir 


; Trntey- Term to change the Venue { into London] Holt Ch. J. ſaid, that oh | | 
W unleſs it appears in the Declaration, that the Plaintiſ was not intitled to 4 Ch. J. ſaid, | 
Pla to enter, we expect an Afrdavit when the Declaration was delivered, that this be- | 
chat the Court may be afcertained thereby. = Salk. 669. pl. 5. Trin. 3 5+: 2 

Anga. B. R. Crockett's Cate. | — 8 | | 


4 

| | ration of 
Faſter- Term, in which, tho' it were the firſt Day of the Term, he could not haye a Plea to enter, he 
thought this out of the Reaſon of the Rule, and therefore an Affidavit wnneceſſary ; but here, becauſe it 
316, ite Action were laid in London, there muſt be 15 Days between the Teſte and Return of the Proceſs, 
und ſo the Plaintiff could have no Trial till Michaelmas Term, the Court held him ap to the Rule. 


5. The Plaintiff the ſecond Term may amend, but not change the Ve- It was a. 
« of WE nue, ½ Iſſue be not joined, nor in any Caſe afterwards ; for in * tranſi- greed per Cur, 


tory Actions the Plaintiff has his Election to lay his Action where he — — 


es [MW pleaſes; therefore he ſhall not change it, tho the Defendant may, ON the Plaintiff 
bu. Cauſe thewn. 11 Mod, 198. pl. 15. Mich. 7 Ann. B. R. Withers v. By not a 

k g rempto 

\ Baker. aalen Db 

te Defendant might transfer it to the right County, wnlefs the Plaintiff would be bound by Rule to give 
» bt BE paterial Evidence of ſome Fatt in the County where be laid it. Per Cur. 12 Mod. 515. Paſch. 13 W. z. 
inal, in the Caſe of the Corporation of Orford. 


ratt, | 
6. A Rule to change the Venue was diſcharged, Defendant having * S. P. Bar- 
| had Time by a Fudge Order to plead, conſenting to plead an iſſuable in © r 
Pula, and to take Notice of Trial within Term. Barnes s Notes in C. B. Nich. ** 
333. Mich. 7 Geo. 2. Hardriſs v. Sandell. | tas... ©. 


Newby v. 

Burton..-——s, P. Ibid. 346. Eaſter 12 Geo. 2, Gouthouſe v. Blaxland.—So where the Defendant 

lad ſummoned Plaintiff before a Judge for Time to plead, though the Summons was diſcharged, and no Or- 

der obtained, a Rule to change the Venue was diſcharged. Barnes's Notes in C. B. 333. Mich. 7 Geo 

2. Singleton v. Lacey. ; | . 

| It was held, upon hearing Counſel on both Sides, that Defendant cannot regularly move to change 

Fl the Venue, after taking ot a Fudge n Summons for Time to plead. Barnes's Notes in C. B. 337. 33% 
TM Hill. 9 Geo. 4. Paul v. Young. —S. P. Barnes's Notes in C. B. 344. Mich. 12 Geo. a. Ellis v. Chor 


ut 7. The Venue was laid in Yorkſhire inſtead of London by Miftake of 
« the Agent, contrary to the Inſtructions received from the Gountry Attorney 
(his Client) as appeared by Afﬀidayit; A Rule had been made in the 

le Treaſury, upon hearing the Agents on both Sides, to amend the Decla- 
ration, Plaintiff conſenting to give an Imparlance ; but the Court dif 

ef charged that Rule, as being without Precedent. The Plaintiff after he 

has made his Election as to laying the Venue, cannot atterwards change it. 

ley Barnes's Notes in C. B. $34. Eaſter 7 Geo. 2. Jarratc v. Dawſon. 

ol 8. It was moved the Ia Day of the Term to * the Vehue. Per Such a Mo- 
Cur. Ir can t now be done, as there is not a Day left in the Term tor „ de- 

WW Phinciff to ſhew Cauſe. Barnes 's Notes in C. B. 336. Eaſter $ Geo. 2. Ai - 

the Wood v. Winch. 1 otice. 

< Hill. 12 Geo. 2. meur v. Rand. And adds, Note, the Writ was returnable the food 2 
of the Term, and Declaration delivered February 8. ſo that Defendant's Attorney could not procure an 


tle Affidavit from bis Chent in the Country, ſo as to move ſconer. 


he 9. After a Rule to ſhew Cauſe why the Venue ſhould nor be changed, 
od was made, and before the Day of ſhewing Cauſe the Defendant pleaded, 
4. which it was inſiſted was a waiving of his Rule, yet the Court made the 
Rule abſolute, ſeeing his firſt Application to the Court to change the 
15 Venue, was made before the Plea pleaded. Rep. of Pratt. in C. B. 136. 
er; Mich. 10 Geo. 2. Lucas v. Rudd. | & $0633 of - 425 
10. Defendant having moved to change the Venue upon the common 
Afidavir, it was objected that he had obtained Time from a Fudge to 4 
a fet 


vs. *— 


= 


Traal. bo 


5 felt his Bail; and therefore the Motion came tod late, but the Object — 
was over- ruled. Barnes's Notes in C. B. 340. Mich. 10 Geo. 2. New hac 
v. Burton. 


Rep. of 11. On Rule to ſhew Cauſe why Venue ſhould not be changed, Plan ( 

Pract. in tiff objected, that Detendant had obtained a Fu, Order for an Impaz. Con 

C. B. 159 tance, and could not afterwards move to change the Venue; but theo vit 

Ges, jeftion was over-ruled, This is not Matter of Favour (like Time Ge 
Anon. ſeems plead) but of Right; the Judge would not have ordered an Imparlanc 
to be S. C. if Defendant had not been intitled to it by Law. The Rule was mad: 
abſolute. Barnes's Notes in C. B. 346. 347. Mich. 13 Geo. 2. Black. 

ſtock v. Payne. | 


(V. a. 6) Venue changed to hat Place. 5 


1. IT was moved to change the Venue into Chefter ; And it was grant. - 
ed per Cur. becauſe this Court can ſend down the Record by Mir. , 


home 2 Ld Raym. Rep. 1418. Trin. 12 Geo. B. R. Godirey y, fi 
RIES ; | 53 : 
hi 2 2. Act ion for Words was laid in London, and a Motion was made ty 5 


change the Venue, upon Aſidavit of the Words being ſpoken in the Tous 
Tem, ror 8 ; but denied upon as — Counſel on both Sides, becauſe th . 
5 Geo. 2. for Court did not uſe to change the Venue into a City, or Town and Count 


_— — within itſelf, without Conſent of the Parties. Rep. of Prat. in C. B. 


FF Trin. 13 Geo. 1. Gardiner v. Forbes. 


change the Venue from Middleſex to the City of York, was denied. And Robins v. Webber, Hill 
Geo. 2. a Motion to change the Venue from 1/rdaleſex to the City of Exon, was denied ——S. P. Where 
the Motion was to change the Venue from London to Exeter. Rep. of Pract. in C. B. 82 Hill. 
Geo. 2. Lane v. Newman. And the Book ſays, that Trin. 6 & 7 Geo. 2. between Cowling b. 
Reynoldſon, the like Motion was again, for the ſame Reaſon, denied by the Court — Barnes 
Notes 9 C. 332. Mich. 6 Ged 2. S. C. the Motion being to change the Venue from London to the 
City of Vork. : 

ut on a Motion to change the Venue frem the County of 1/iddleſex to Lenden, on Affidavit that the 
Cauſe of Action, if any, aroſe in London; the Court ordered the Venue to be chang'd; for 
London has always been conſidered in this Reſpect as a County at large; and ſuch Motions have uſually 
been granted, tho" not to any other City or Town, cobich is a County of itſelf. Rep. of Prat. in C. B 41. 
Hill. 1 Geo. 2. Biddolph & al. v. Browne. 


Land 


A =& 


o 1 
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The Couft 3. After a Motion to change the Venue from London into the County of 
was moved the City of York had been denied, it was prayed it might be changed into 


to change 


$1 the Verne the County at large (York) which was alſo denied Per Cur, becauſe that 
4 from Hamp- ig aot the true County where the Cauſe Action did ariſe. Barnes's Notes 


hive 4 in C. B. 332. Mich. 6 Geo. 2. Cowling v. Rey noldſon. 
etſhire 

upon Affidavit that the Cauſe of Action aroſe in Pool, which is a Town and County in itſelf (ir being 
admitted that it could not be removed to Pool for that Reaſon) Bur denied it, there being no Conſent. 
2 Barnard, Rep. 285. 306. Trin. 6 Geo. 2. Damon v. Jollieffe. 


2222 A, = — 


Rep. of 4. It was moved to change the Venue from Cumberland into Lancaſhirt, 
2 0 - which being a County Palatine, the Motion was denied. Barnes's Notes 
Trin. 7 & 7 in C. B. 332. Mich. 6 Geo. 2. Herbert v. Shawe. 

Geo. 2. S. C. 


And ſays the Court has conſtantly denied ſuch Motions for changing the Venue into æ Cunt) 
Palatine. | 


4 © = 


5. A Rule was made to change the Venue from Norfolk into Londen. 
Sir Samuel Gerrard's Cafe in Salk. 670. was cited to thew that a 17 


*. 
IK 


_— 
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had been made to remove a Venue from a County at large into London. 
Barnes's Notes in C. B. 33). Trin. 8 & 9 Geo. 2. Bickley v. Mackerell. 

6. It was moved to change the Venue into Durham, or an adjacent Rep. of 
County where the Aſſizes are held twice a Near, upon the common Afﬀida- GR 
vit. The Motion was denied. Barnes's Notes in C. B. 337. Hill. 9 8d 8 
Geo. 2. Craſter v. Cockerell. | "di 


| | | Craftell v. 
Cocker, ſays the Court refuſed to change the Venue to a County Palatine. 


7. The Venue was changed from the County of Cumberland to the City 
of London, upon the common Affidavit. Barnes's Notes in C. B. 338. 
Eaſter 9 Geo. 2. Lutwich v. Eames. 

8. It was ſaid that the Court does not uſe to change the Venue to an 
Cunty where the Aſf1zes are held but once a Near. Rep. of Pract. in C. B. 
129. Hill. 9 Geo. 2. Craſtell v. Cocker. 

9. On a Policy of Inſurance a Rule was made to ſhew Cauſe why the 
Venue ſhould not be chang'd from Cumberland to the City of Briſſol, or 


| Jomer/etſbire, (the 14 County) at Plaintiff*s Election. It was ſhewn 


tor Cauſe, that the Rule was unprecedented, and againſt the Courſe of 
the Court; for though in an Action on Policy of Inſurance the Venue 
may be changed, yet it cannot be to a City or adjacent County at Plain- 
tift's Election, and thereupon the Rule diſcharged. Barnes's Notes in 
C. B. 339. Trin. 10 Geo. 2. Lutwidge v. Wilcox. | 

10. Venue was changed from London to Middleſex. Barnes's Notes in 
C. B. 348. Hill. 13 Geo. 2. Stoneham v. Dent. | 


(Z. a) Per Pais. Viſne. In what Caſe the Viſne ſhall Sa» 


; Fol. 612, 
come out of 2 or more Vills in the fame County. — — 
e (A. b) 


1. IN Treſpaſs in D. Defendant pleads a Releaſe dated at S. in the gr. Vine, 
tame County, in which WMitneſſes are named. The Plaintiſt 585 * 
denies the Deed, This Iſſue ſhall be tried by both Places. 50 >< 


E. 3. 1. a 
Tf the Iſſue be whether 5 Acres in B. are held of W. as of his 
Manor of D. or ot C. as of his Manor of K. this ought not to be tried 
A only, but by B. and K. Mich. 7 Ja. B. Bonds Caſe; Per 
m. | 
os” it be pleaded, that E. had Iſſue J. born in another Vill than Becauſe the 
where the Land is, and the other ſays that E. had No ſuch Iſſue J. this Place of 


Birth was 


ſhall be tried by both Vills, and not only where the Land is. 11 P. in che fame 
4 75. Adjudged. County, the 
: _ Viſne was 
awarded from both Counties ; but if the Place of Birth had been alleg'd in a foreign County, the 
Viſne ſhould be only where the Land is; per Thirne. Br. Viſne, pl. 35. cites 11 H. 4. 74.——8. P. 
as to ſuch Plea of Birth in another County, and the Iſſue as here. Br. Viſne, pl. 33. cites 11 H. 


& 56. 

g + If the Iſſue be whether D. be born before Marriage at A. or with- 
in 

11 


arriage at B. in the ſame County, this ſhall be tried by both Vills. 


+ 4.8 
5. Bor if the Iſſue be whether he was born before Eſpouſals, tt ſhall 


be tried b Alllle. 11 9. 4. 8 "7.39% 

6. In I if the Defendant avows becauſe the * Plaintiff 2 Eule ts. 
bolds the Place where &c. of him by Fealty and Rent, as of his Manor 5) Put 
ot D. in the ſame County, but in other Vill than where the Land 115 in Treff als 


O 0 an 


m—_— 


4 142 2 Trial. 


and Eect. and for Rent arrear &. T9 which the Plaintiff ſays, chat he holds 
ment tor rhe Land of J. S. as of his Manor of S. &c. without that Thar he holdg 


Common, gf the Defendant as of his Hanor of O. by Fealty #c. This Il 


8 ſhall not be tried only by the Vill where the Land lies, but by that Ca 
from W. Dill and the Vill where the Manor lies alſo. Tr. 3 Ja. B. N. by 


whereas it Aſainſt 1. Tr. 11 Ja, B. R. between S:1/well, Plaintrff, againſt Ancel Wa 
was moved and Rider. Per Curtain; ſev 


in Arreſt of . FAT | | to 
Judgment, that it ſnould have been from W. and T. And Doderidge I ſaid, That the Ven. Fac. h 0 


e from the Place where the Land is, and where the Common is; and to where the Common is appen- art 
danr. The Court was clear of Opinion, that the Venire Facias here in this Caſe was miſ-awarded ; for a C 
T. is not within the Manor of W. and the Venire Facias being here of W. ſaying nothing of T. i; ari 
not well awarded; for the ſame ought to have been of both, viz. of T. and W. And therefore by the not 
Rule of the Court, Judgment was arreſted, and a Venire Fac. de novo was granted. he 

* Orip. is (Defendant.) 7 


J 35. pl. 5. Mich. 13 Car. B. R. between Sherlock and Chandler, where the WI 
v 2 Defendant ſatd, chat he holds the Land mention'd in the Avowry, and Wi 
2 RC other Land by the Services mention'd in the Avowry, without that 


accordingly ; That he holds the ſatd Land only by the ſaid Services of the Yanor, b. 
bur that it er Curtam, this ought to be tried by a Venue from the Plate 
pas nels where the Land lies, and from the Manor allo, 

tute. Per tot. Cur. (abſente Bramſton.)——Cro C. 480. pl. 2. S. C. held accordingly, that the Tria 


by the Common Law ought to have been per Vicinetum of both, and that ſach Miſtrial had been Cauſe 
of Reverſal; but that it is aided by 21 Jac. cap. 13. 


Br. Viſne, 8. In Dower, if the Iſſue be whether Demandant was above 9 Years 
p44 ces at the Death of her Baron or not, and Demandant alleges the was born 


in other Vill in the ſame County, the Venue ſhall come from both 

Places; that is to ſay, where the Land is, and where the Birth is 

Aud 3 it 18 in the lame County, 21 E. 3. 28. b. 
judged. 

9. In Account brought in London, Defendant pleads the Releaſe of 
the Plaintiff in London; to which the Plaintiff ſays, that at the maki 
he was within Age, and ſdys that he was born in Fleet- ſtreet; to whi 
Detendant ſays, that he made the Deed in 'Thames-ftreer, at which Time 


the Plaintiff was of full Age; the Venue ſhall come from the om 

Place and the other. 22 E. 3. x. Adjudged. 
AL) 1o. In a Formedon, if the Tenant pleads a Releaſe in Bar, dated 
* Fol. 613. at & S. and Demandant ſays that he was impriſon'd at D. at the makin 


CY If this ſail be tried at O. where the Imprilonment is alleged. 2: 
S: 4 


A Biſhop be- 11. Tt the Prebendary of G. brings Annuity againſt the Parſon of B. 


ing Patron of and counts of a Preſcription, and alleges a Seitin 1a S. all being in the 
2 Prebends, 


granted te Tame County, and the Seifin in him by whom Seifin is alleg'd is tra- 
»ext Aroid. Verſed ; this ſhall be tried by the one Vill and the other, and not by 
axce of either the Vill of G. where the Body of the Prebend is. 2 Þ, 5. 3. Wd 
of them, Judged. | 

whic þ 

ſhould be firſt vacant; and the Dean and Chapter confirm'd the Grant. The 555 died, then one cf 
the Prebends became void, and the ſucceeding Biſhop granted it to another; the firſt Grantes brought 4 


Duare Impedit in the County of the City of Litchheld, <vhere the Cathedral Church is, and not where the 


ody of the Prebend lies; and this by the Opinion of the Court. D. 194. pl. 33. Mich. 2 &3 
Iz. 


— 
7 
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12. Treſpaſs of Battery at B. The Defendant pleaded, that De ſou A. 
fault demeſne at H. The Plaintiff ſaid, that De ſon tort demeſne, wit bon 
ſuch Cauſe; and Viſne was of both Places, inaſmuch as they were in one 
and the fame County. Br. Viſne, pl. 54. cites 21 H. 6. 22. | 

13. Zjectione Firme of a Rectory in A. B. and C. and tried for the 
Plainrift by a Vine out of A. only. Verdict and Judgment for the Plain- 
tiff, but reverſed upon Error brought; for the Viſne ſhould be from all 
three Vills, 5 Rep. 36. b. Trin. 30 Eliz. in Scacc. Baynham's Caſe. 


tt A e« cs ws 


wh 


14. In 
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Trial. | 4.3 


14 In Action on the Caſe for a Way, the Declaration was of a Way 


from A. to B. and from B. to C. The Venue ought to be from A. the 


firſt Place, and C. the laſt Place ; cited by Warburton J. Mo. 862, in 

Caſe of Cumberland v. Cumberland, as 7 in B. R. | \ 
15. In Waſte for Wa/te done in 3 Villages B. F. and A. and affign'd 

Waſte in B. F. and A. and alſo L. not mention d in the Writ, there were 18 


ſeveral Iſſues, and one Venire Facias to try all; and this the Court held 


to be well enough to avoid Multiplicity ; but then the Venire Facias muſt 
ariſe from all the Places from whence the Iſſues ariſe, and from no more, as 
2 common Venire Facias for one Iſſue ought to be; but here ir did not 
ariſe from B. a Place mention'd, and it did ariſe from L. another Place 
not mention'd in the Writ; and becauſe the Venire Facias could not 
be made good in Part, and void in Part, and eſpecially becauſe a Place 
was added to the Venire Facias which was not mention'd in the Writ, 
which Place could not be applied more to one Iſſue than to atiother : It 
was held ill in all. Hob. 37. pl. 43: Cumberland v. Cumberland, — 
16. If there be tuo Places which have equal Notice of the Matter, there 


the Venire Facias ſhall be of both Places. Bulſt. 48. Mich. 8 Jac. in 


Lyskerrit's Caſe. 
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(A. b) In what Caſes it ſhall come out of two or more IN 
Vills, and where not, 1n the ſame County. 115 £3. 


1. IN Treſpaſs for Entry into a Manor, if Defendant juſtifies in B. 

Parcel of the Manor, and Plaintiff replies Not Parcel of the 
nor; and ſo at Jſſue ; this may be tried by the Vill of B. and the 
—— Tr. 8 Ja. B. Hals Cale per Curiam. Mich. 8 Ja. B. 

u m. dof 
10 Tf an Tue be, whether within the Manor of Margrave there Cro. J. zz 
has been Time whereof Memory &c. the Manor of Warfield demiſed pl. 4 * 
and demiſable by Copy of the Court of the Manor of Maͤrgrave; the 1 * 


Venue may be from the Manor of Wargrave only, becauſ the Aue Goodgame 
ariſes upon the Cuſtom within this Manor, and it appears that the S C. and in 
Tenants of Warfield are Parcel of the Manor of Wargrave, allo £2, 
it appears that the Manor or Warfield is within the Manor of War- bens this 
grave. Co. 11. Nevill 18. — the 
udg ment in 
C. B. firm'd. — 2 Bulft. 135. Goodgroome v. 8. C rdingly, and that the 
50. ban wk warrant the Vere p 4 in this Caſe, to 1 both Pine. 254 2/4 340. pl obs as 4 


3. If the Tfſue be, whether an Advowſon in an Hundred be in Groſſe 
or appendant to a Manor in another Hundred, it ſhall be tried by 


both 1 9 H. 6. 66. . 

4 In Action of W aſt for Waſt in two Vills in the ſame County, the 
_ _ come from both Hills, ik No Waſte done be the Iſſue. 

* + . 42. + 
. In Treſpaſs of Battery in D. if Defendant juſtifies De ſon Aſſault 
in S. and Plaintiff ſays of his own Wrong without ſuch Cauſe, the Ve- 
nue ſhall come from both Pills. 9 P. 6. 63. . 

6. In Treſpaſs of Graſs fpoil'd in S. if Defendant jaſtifies there by In Replevin 
Force of a Common Appendant to his Franktenement in D of which he tbe iu was 
Kc have been ſeiſed Time whereof Memory &c. if the Plaimiff tra- G %, for 
verſes the Seiſin it ſhall be tried by both Hills. 30 E. 3. 26. b. — in N. 

74 | eraant : 
Land in D and the Venue <vas from N. only, and found for the Plaintiff, who pray'd Tudgmen, infilting 
that the Trial may be in one Place as well as in the other. But the Court held it il}, and that the Ve- 

, nary 


r 
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Trial. 
n ue ſhou'd come from both Places when the Matter ariſes in both, and it is not help'd by the Gr 


of Teofayles, it being a Matter miſtried ; and thereupon the Counſel adviſed his Client to rake a new 
Venire Facias. Goldsb. 37. pl. 12. Mich. 29 Eliz. Knight's Caſe. | 
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See (O.a) pl. 5. In Annuity againſt a Perſon upon an Annuity by Preſcription, if 
2, 354 6 Se iſin be alleged in other Place than Where the Church is, but within 
the ſame County, and the Iſſue is upon the Preſcription, it Chall be 
tried by both Bills. 10 0. 6. 1. 
8. So if the Annuity be brought in Devon where the Church is, and 
Seiſin is alleg'd in Exeter, and Iſſue is upon the Preſcription, upon 
Averment that Parcel of the City of Exeter is in Guildable, and out of 
the Franchiſe, and ſo may join with the County, (where the Reſidue of 
the City cannot join with Foreigners,) the Venue ſhall be from the 
Viſne which is out of the Franchile, and from the other; for they are 
in one County. 10 D. 6. 19. Adjudged. 1 
9. Ik a Thing be alleg'd in a City, as in York, and the Trial upoſ 
the iſſue is ro by the City and the County, and the City has juch 
Privilege that it cannot join with Foreigners, pet if Part of the City be 
out of the Franchiſe, and within the County, the Venue ſhall be by 
this Part of the City, and by the County, 10 H. 6. 19. b. 
Trials per 10. In Action upon the Caſe, if the Plaintiff declares of a Truſt at 
77 105- D. and of a Tort at S. and the Defendant pleads Not Guilty, if it ap- 
0116) pears that the Truſt is not material, tnafmuch as tt is not material 
* Fol. 614. alleg' d, the Venue“ ſhall be only'fromS, and not from both Places, 
Lr. s Ja. in the Exchequer, between + Leviſo» and Kirke, adjudgy 
j Tais, in Arreſt, 
Tac. 8 C. in the Exchequer ; and the Trial being from both Pariſhes, was agreed per Cur. to be a Mif. 
trial; for the Truſt not being eſfæctually ſhew'd in the Declaration, the Truſt is now only an Induce. 


ment, and therefore needs not be ſhew'd within what Pariſh it was made, and therefore a new Ven. 
Fac. was granted, Cro. J. 265. pl. 30. Lewſon v. Kirke, S. C. accordingly. 
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11. Ale af Land in twoWapentakes, viz. in T. and K. and the Panne 
was all of K. and none of L. and therefore the Array was chal- 
1 and quaſh'd upon this being found. Br. Challenge, pl. 128. cites 
28 All. 38. | 
But in Treſ— 12. In Treſpaſs for entring into the Manor of D. in S. Viſne ſhall be of 


arc 7% S. Br. Viſne, pl. 84. cites 6 H. J. 3. 

7 

the Manor of D. Viſne ſhall be of the Viſhe of the Manor, notwithſtanding that it be alleged that the 
Manor is in 8 for this is no Plea for the Reaſon aforeſaid, becauſe the Viſne appears before, Ibid. 


13. Forcible Entry into the Mauer of D. in D. the Defendant ſaid that 
No ſuch Fill, Hamlet, or Lieu conus out of Vill and Hamlet within the ſame 
County. And a good Plea by reaſon of the Viſne ; for now the V iſne 
ſhall be of D. bur it he had ſaid in the Manor of D. without more, then 
well; for there the Viſne ſhall be ot the Manor of D. Quod Huſſey & 
Fairfax conceſſerunt. Br. Viſne, pl. 118. cites 11 H. 5. 22. 23. 

14. In Replevin the Detendant avowed Damage ſeaſant, and intitle 
unt to the Franktenement, for cutting a Tree contra Conſuetudinem Ma- 
nerii. The Plaintiff made Tirle and Traverſed, abſque hoc that he cut 
contra Conſuetudinem Manerii; and this Iſſue was tried in another Vill, 
and not in the Manor, which was inſiſted to be a Miſtrial, becauſe the 
Viſne ought to be from the Manor, and the Vill where the Tree was 
cut, the Iſſue not being upon the Cutting only, but upon the Cutting 
contra Conſuetudinem Manerii ; and that where Cuſtom comes in 
Queſtion, it ought to be tried by the Viſne of the Manor. Sed non al- 
locatur, becauſe the Cuſtom is not in Dneſtion, the Traverſe being in the 
Negative; which does not affirm the Cuſtom. And Doderidge ſaid chat 
this Vill may be within the Manor; and ſo Judgment was given accord- 

ing 
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ing to the Verdict. Palm. 170. Paſch. 19 Jac. B. R. Lothwell v. 
fon. ä | | 

: hes Debt for Rent was brought in Middleſex. The Defendant plead- 

od an Entry before the Rent due, and that he was held out Ec. at D. in 

if Hertfordſhire, where the Lands lay. Iſſue was taken thereupon, and tried 

* in Middleſex. It being moved that this was a Miſtrial, the other Side 

* inſiſted it was aided after Verdict by the Statute of Jeotails. Bur it was 

anſwered, that a local Juſtification will alter the Caſe, and the Locality 

id was neceſſary in this Caſe. And per Cur. This is a Miftrial, and a Ven. 

fac. de Novo was awarded. Comb. 15. Hill. 3 & 4 Jac. 2. B. R. Lan- 
der v. Elliot. | + 


6 


a (B. b) Per Pais. Viſne. In what Caſes it ſhall come 
be out of two or more Vills in the ſame County. In re- 


ect of the Iſue 


5 1. IN Action of Waſte for Waſte in A. and B. if it be pleaded that A. 
4 1 is a Hamlet of B. without that that it is a Vill by itſelf, tho” A. 
1 and B. are in diverſe Hundreds, yet becaule this Iſſue is taken upon 
the Negative, whether it be a Bill by itſelf, the Venue ſhall be from 

„ on, for the Iflue is taken upon this Point only. 9 U. 6. 66. 


Curia. | 
— 2. In Treſpaſs in a Vill, Defendant juſtifies in another, if the Place So in Action 
be made Parcel ot the Iſſue, the Denue ſhall be from that only, 9 % — 
b. 6. 63. | Words ſup- 
ie : , gates to 
al. ſocten at B. in the County of S. the Deſendant ſaid be ſpoke them upon an Iſſue tried at C inthe County of 


W. and becauſe the Yerire was of B. in the County ot S. where it ought to bave been of C. in the County 
of W. where the Jaſtification aroſe, the Judgment was reverſed. Cro. E 468. (bis) pl. 18. Hill. 38 
Eliz. B. R. Bow yer's Caſe. Mo. 410. pl. 557. Bowyer v. Jenkins, S. C. accordingly. 

$0 in Action for Words, viz. calling him Thief at D. in Com. E. the Defendant juſtified, for that 5e 
bad committed a Robbery at I in the ſame County, Iſſue De ſon tort Demeſne. The Venire was award- 
ed from D. where the Words were ſpoken, and a Trial thereupon, and held to be ill, and a new Ve- 
nire fac. awarded from the Viſne of W. where he juſtified ; and a Verdict for the Plaintiff, and Judg- 
ment thereupon.” It was moved that the Venire fac. ſhould have been from D. as well as from W. Sed 
non allocatur ; for by the Juſtification the Words are 1 and the Iſſue is only upon the Cauſe. 
Wherefore the Judgment was affirmed Cro. $50. pl. 5. Hill. 44 Eliz. B. R. Clerk v. James. 

Action for Words, for calling him a perjured Perſon at D. in Eſſex; and Detendant juſtified, for that 
tle Plaintiff vas perjured in bis Anſever in Chancery, at Weſtminſier in the County of Middleſex, and ſo juſti- 
bed the Words at D. The Plaintift replied De injuria ſu propria; and the Venire facias, by the Award 
of the Court, was directed to the Sheriffs of Middleſex ; for NN ariſes there, and the 
I oras ezere confeſs'd. Cxo. E. 261. pl. 48. Mich. 33 & 34 Eliz. B. R. Ford v. Brook. 


3. In Appeal of Maihem in a Ward in London, if Defendant juſti- Br. London, 
es in other Ward there without any Traverſe, and Plainritt replies De p S. cites 


lon tort Demeſne, it ſhall be tried by both Wards, 41 Al. 21. Br. Viſne, 


| 03 l. 74 cites 
$.C but Brook ſays, that now by the Statute 7 H. 7. cab. 4 Nothing within the Ward is ns Plea ; for 
on is not but rhe ſame Viſne by this Statute. g .at 450 


4. In Falſe Impriſonment of an N in D. if Detendant 
jaſtifies by a Warrant of a Franchiſe in S. and the other avers his Writ, 
ad ſo Fe is whether he took him in D. the enue wan be only | 
+ 42 E. 3. 7. * re 
J In an Action upon the Caſe, ik the Plaintiff counts that he was Fiel fer 
kikd of an Houſe in P. and of certain Land in S. and had a' Way A 
P p 1 1884 the 


———— —— — 1 
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Cro. E. 619. the ſaid Houſe to the faid Land, und that Defendant has ſtopt th 


pl. 7. ſays Way, by levying of a Hedge in D. tu which Defendant pleads 
1 5. pi > this capnot be triep by B. buy tnchout S 190 the Jul 
ly, was ad- a N for by this all the Way is put in Aue. M. 40. 4 


judged good; Ei. between Siddenham and Robins udjudged, and cited 


— pr Caſe between Davis and Teo, tobe adjtidged at Saint Albans Term 


leaded, t e accordinnly. 

bſtruction a 
was properly in Iſſue; and ſo the Venue ſhall be from D. only, where the Stopping is; but that if te 
Iſſve had been upon the 4 ag it had been otherwiſe. — S. C. cited Ld Raym. Rep. in 
Hill. 8 & 9 W. 3. But Treby Ch. J. ſaid he had a MS Report of this Caſe of Cro. E. 619. and 
Roll 614 and that by his Report, which is much preferable to the printed Books, that Judgment yz 
arreſted. 

In Treſpaſs for breaking his Cloſe, the Defendant juſtified by Preſcription for a Way from bis Frauli. 
ment in D. to the Vall of S. in the ſame County. [ſue was taken De injuria ſua propria &c. the Ven, fy 
da, de D. only. It was objected that the Viſne _ to be from D. and S. but admitted it to berigh, 
if the Preſcription had been travers d; but by the Replication the Way is confeſs'd, and fo he might biet 
the Cloſe without uſing the Way; for the Way is not in no And of that Opinion was P 
ham; but Fenner and Clench being e contra, adjornatur. Cro. E 426. pl. 26. Mich. 37 & 38 
B. R. Atwood v. Ballard And Cro. E. 427. pl. 27. in the Caſe of Bragg v. Banning, wer 
the Plaintiff preſcribed for a Way from his Houſe in D. over Gr. Acre in F. and over BI. Acre to ſuch i 
Place in P. and that the Defendant ftopp'd bis Way in S the Defendant pleaded Not guilty, and found 
for the Plaintiff. It was ſaid that if the Preſcription had been travers'd, the Venire facias ſhould be 
from every Vill where the Land lies, over which the Way is; and that ſo it was adjudged 33 Eliz.u 
C. B. in Haukhurſt's Caſe. 

So in Caſe for diſturbing the Plaintiff in a common Hay to the Church of B. and ſhewed that the Wy 
was over diverſe Cleſes in L. H. and N. and over the Church-yard of the Church of B. and that the Deſa. 
dant diſturbed the Plaintift, by making a Ditch in the Cloſe in N. the Defendant pleaded Not guily, 
and found for the Plaintiff ; but the Venire facias was quaſh'd, becauſe it was from N. only, and a ter 
one awarded from J. AM. N. and B. Hutt 27 Hill. 12 Jac. Rayner v. Waterhouſe. 

So in Treſpaſs for entering his Cleſe in L. and cuttirg down the Hedge, the Defendant juſtified ti 
in the faid Cloſe there was an Highway leading from S. to N. &c. and becauſe the Way was ſfoppah 
the Hedge, he cur it down to uſe the ſaid Way. The Plaintift replied De injuria ſua propria &c. ad 
the Iſſue was tried upon a Ven fac de L. only. The Court held this a Miftrial ; for the Ven fa 
ought to kave been from S. and N. being the Places frem and to which Places the Way is ſutpoſed to b 
Cro. J. 598. pl. 22. Mich. 18 Jac. B. R. The King v. Hopper. 

But where in Caſe, the Plaintiff declared that he was /eiſed of an Houſe and Land in F. to which h 
had Common appendant in Acres of Land there; and alſo to have a Way from his Meſſuage over the ſaid) 
Acres to B. and that the Defendant had ploughed 7 the ſaid 7 Acres, whereby he loſt both his Common ad 
Way. Upon Not guilty, Verdict was for the Plaintiff. Exception was taken that the Ven. fac uu 
from F. only, when it ſhould have been likewiſe from B. becauſe he could not be guilty unleſs ther 
was ſuch a Way; and if the Iſſue had been upon the Preſcription for the Way, the Viſne muſt has 
been from both. The Court gave Judgment, becauſe the Point in Iſſue appearing and direct, js 9 
the Diſturbance, cubich cha only in F. where the? Acres were. Hob. 315. pl. 395. Clerk v. Wood 
Jo. 2. Mich. 18 Jac. C. B. Cleabe v. Mood, S. C. accordingly ; and the Declaration ſetting forth all, 
that he had a Way likewiſe from B. to C. another Vill in the ſame County, if the Preſcription fo 
the Way had been travers'd, the Viſae mult be from all 3 Vills. Hutr. 39. S. C. accordingly- 
S. C. cited by Powell J. 2 Ld. Raym. Rep. 1193. Trin. 4 Ann. in the Caſe of the Queen v. Wyatt. 


6. In an Action of Trover and Converſion of a Fowling-piece at 4. 
if Defendant juſtities at C. in the ſame County, by the Statute of 1 Ji 
which enacts that none ſhall ſhoot in any Fowüng piece, if he has io 
7 l. Land, or 200 l. in Goods; and chat any Man who has 1001. 

and may take the Piece from the Oftender, and ſhews that the Defen 
dant ſhot in it at C. and has not 40 l. Land, nor 200 l. in Goods, 
and that he himfelf has 100 l. in Land, by which he took it #c. am 
JAlaintiff replies De ton tort Demeſne t. this Jug ſhall be tried b 
C. only, and not by A. becauſe the Converſion which is laid a 
2 5 Þ. 5 Ja. B. Keard's Cale, Per Curiam ad 

gen, 
Hob. 64. pl. 7. In Replevin for taking in H. in S. againſt two Defendants, alll 
65. Arun⸗ the one plea s Non cepit, and the other avows the Taking in H. in the 


vell's Ca Pariſh of D. and it ts tried by one Venire factas, this ſhall be fron 


that he who both Plates, that is to ſay, from S. and D. For the lea of tic 
leaded laſt cannot alter the Trial of the Plea of the other ant. 
Wencke Mich. 3 Ja. B. between Arundell and Blanchard udjubged. 


bound by the other's Confeſſion, that ir lay in the Pariſh of D. and there being but ore my 
- 
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Trial. 
Facias, it mult fir doth their Caſes, which was to have it from S. and D. ——Brownl. 174 8 C ac- 
dingly. | 1 227K, | 

cor Laſs at B. atainſt teo, the ove pleaded Not Feige and the other pleaded Releoſs at 4. and Vente 
facias iſſued of the Viſne of B. and therefore the Defendant pleaded in Arreſt of taking the Inqueſt ; 
and all was quaſh d, and Viſne awarded of both Places. Quod nota. And yet per Hill, Two Venire 
facias's ought to have iſſued; but per Belk. where two plead ſeveral Iſſues, Venire ſhall be of one and 
the fame Place by one Venire facias, and one Inqueſt ſhall try all. Br. Viſne, pl. 29. cites 30 
E. 3. I. | 


$. In an Action of Debt upon Tiches upon 2 E. 6. if the Defendant ALT? 
ſays that the Place out of which the T are claimed, is Parcel of Fol. 615. 
the Manor * of Prefton in the Pariſh of Eavill; and that there is a Roll. Rep. 
Cuſtom within the Manor of Preſton to pay 41. to the Rector of the 4:2. S. C. 
Iariſh of Eavill, at che Church of Eavill, for all Tithes of the ſaid ⸗ccordingly. 

anor, and an is taken upon this Cuſtom ; thts ſhall be tried an, 
by the Pariſh and the Manor, and not by the Banor only ; for the ehe we 
plac of the Payment, which is at the Church of the Parith of En wor i 

l, by the 8 E is made Parcel of the Cuſtom and Roll Rep. 


Tſſue. Mich. 21 etween Sir Robert Philipp and Slade. 1 2 
adjudged in Arreſt, and new Ventre facias granted, becauſe it was . 
tried by the Manor only. accordingly, 


9. Treſpaſs in D. of Goods taken, the Defendant juſtified as Executor of 
W. The Plaintiff ſaid that W. was his Villein, and he claimed him, and 
ſeiſed the Goods by Parol in the Life of the Villein, and Iſſue was taken upon 
the Claim ot the Goods, and Viſne was awarded where the Writ was 
* 5 and the Claim was made, viz. of both Viſnes. Quod mirum! 

Br. Viſne, pl. 30. cites 3 H. 4. 15. 16. 

10. Debt upon a Contract. The Defendant ſaid that it was upon Condi- 
tion at another Place in the ſame County which was broken of the Part of the 
Plaintiff ; Fudement. The Plaintiff ſaid that it was made /imply without 
any Condition, Priſt; and the others econtra, and Viſne was awarded of 
both Places, by Advice of all che Juſtices. Br. Viſne, pl. 8. cites 34 
H. 6. 42. 

11. Dar of 20 l. in Bank, the Defendant pleaded Recovery and Execu- Br. Dette, 
tion thereof in London, whereof the Suit was in ſuch a Pariſh, and the Exe- pl 145. citey 
cution in another Pariſh ; and the Plaintiff ſaid that the Defendant was in- 8 
debted to him for another Thing, and ſhewed what [ ſcil.] in 20 l. of which 
the Suit and Execution was made, abſque hoc that the Suit and Execution was 
of this 20 l. now in Demand; and the others econtra. And the beſt Opi- 
nion was, that the Trial ſhall be of both Parties, and nor alone by the 
Pariſh where the Suit was taken, becauſe the Execution is alſo in Iſſue. 

But ſee a *Stature, that all London is but the ſame Viſne. Br. Viſne, pl.? See pl. 3. 
$2, cites 5 E. 4. 110. | in the Note. 

12. In Caſe the Plaintiff counted, that he was ſciſed of a _ and Lands S. C. cited 
in B. and preſcri'd for Common in 400 Acres in L. and that Defendant had 33 pl. 
inclſed it, and fo diftarb'd him &c. The Defendant traverſed the Pre» z. —_ 
ſcription.” Iſle was join'd, and found for the Plaintiff. Hut the Ven. &. B. in 
Fac. and Trial being from L. uy, and not from B. where the Land is, Caſe of 
it was adjudg'd that the Plaintiff Nil capiat per Billam. Cro. E. 114. Filter /S 
pl. 13. Mich. 30 & 31 Eliz. B. R. Richmond v. Webb. 1 

| | adjudg'd, 
Mich, 31 Eljz. in C. B. 


_ 13. In Caſe the Plaintiff declared, That be was ſciſed in Fee of a Adil, S. C. cited 
and preſcribed to have a Water-courſe running by 3 Towns, viz. A. B. & C. F. Tan 
10 his Mill &c. and that the Defendant cut the Banks of the Wazer-courſe iu 114 
A. whereby be loſt the Profits of bis Mill, Upon Not Guilty pleaded, it Raym. Rep. 
was found for the Plaintiff, The Ven. Fac. was awarded from A, Only, 1194- in 
where the Cutting was ; whereupon it was objected, that it ſhould come _ of the 
from all 3 Ville, and alſo from the Vill where che Mill is, Sed non Wpan“ 
allocatur, becauſe the 1/e is upon Net Guilty; but had it been upon the. 
 Prelcriprion, | 


| 
: 
l 
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Preſcription, it had been otherwiſe. Cro. Eliz. 751. pl. 8. Paſch. 42 
Eliz. B. R. Leeds v. Shakerly. + | 
Treſpaſs Sc. 14. Treſpaſs tor taking an Ox. The Defendant juſtified, becauſe thy 


in L. The pg where &c. was holden of him as of his Manor of W. in the County of 


Detend 2 Ha 
pleaded wel S. and that the Cuſtom there is, that the Lord upon a Tenant's Death might 


he Place ſeiſe for an Heriot the beſt Beaſt, in any, Place. Iſue was 1 upon the 
where &c. Cuftom, and the Ven. Fac. was De vicineto of the Manor. It was ob. 


— 3 jected, that it ought to be as well from the Land holden as from the 


call'd Hops Manor. Sed non allocatur ; for the Ie being on the Cufto, it. ſhall be 
in L. Parcel from the Manor only, and Judgment tor the. Plaintiff. Cro. Eliz. 554 
77 Mater pl. 18. Trin. 43 & 44 Eliz. B. R. Burſty v. Challoner. ith 

0 - an | . CSS ra? 

that the Earl of B. was ſeiſed in Fee of the Manor of J. whereof a Houſe and 20 Acres of Land in L. i Cy- 
held, demiſeable in Fee ; and the Earl granted to him by Copy in Fee, and that IPs of the Man every 
Copybelder of the ſaid Manor foould have Common of Eſtovers in the ſaid Waſte. I he Iſſue was upon tle (ij. 
tom, and found that there was no ſuch Cuſtom. The Venire Facias was of L. only, and not of the 
Manor. The whole Court agreed that this was a Miſtrial, becauſe the Ven. Fac. ought to be of 2 
large Extent as the Iſſue; and that being upon the Cuſtom of a Manor, the Ven Fac. ought to be of the 
Manor, and not of the particular Vill within the Manor, which may extend ro ſeveral Vills. By: it 
the Iflue had been whether the Cuſtom had been for ſuch particular Copy holders within the Vill, there 
it ſhould be otherwiſe. Cro. J. 327. pl. 5. Mich. 11 Jac, B. R. The Earl of Bedford v. 


Yelv. 77. 15. Treſpaſs for taking 20 Load of Wheat in E. The Deſendant Pheaded, 
. - _ to all but 2 Load, Net &uiliy; and to the reſt, that E. is within the Paris 
4 of W. and that L. was ſeiſed in Fee of the Rettory of W. and deviſed it u 
Plaintiff de- him in Fee; and that the Corn was Tithes ſever'd &c. and fo juſtified, The 
clar'd of a Plaintiff proteſtando, that E. was not within the Pariſh of 1 Pleaded that 
Heldin 7, was ſeiſed of the Retfory, prout &c. and died ſeiſed, and the ſame ds 
general 1 fſeended to him as Conjin and Heir, and traverſed the Deviſe ; and Iſſue 
tendment is thereupon. A Ven. Fac. was awarded De vicineto Parochiæ de M. to tr 
E to Hatih the Iſſues. The Jury found the Iſſue of Not Guilty for the Deſen- 
bak __ dant, and the other Iſſue tor the Plaintiff. It was argued, that this was 
the Mater @ Miſtrial!; tor that the Venire ſhould have come as well from E. as from 
there in If- W. tor where there are 2 Iſſues ariling from both Places, the Trial ought 
ue ought to to be per Vicinetum of both, and being orherwiſe it is a Miſtrial, and 


| tered; not aided by any Statute. And adjudg'd to be a Miſtrial, and a Venite 


bars ey ' _ Facias de novo was awarded to try the ſame Iſſues. Cro. J. 86, 87. pl. 


leg'd E. to 12. Mich. 3 Jac. B. R. Lapworth v. Wait. 

be a Ham- 

ler, yet this is only to enable the Deviſe, and extends not to the Iſſue of Not Guilty as to Part; for in 
this Iſſue the Parties ave both agreed that E. is a Fill, and this is a perfect Iſſue by itſelf, and has no Co- 
herence with the other Iſſue of Non deviſavit But if the Defendant had to the <yhole Treſpaſs pleaded bis 
Excuſe by the Deviſe, and had alleg d E. to be a Hamlet in i and this only bad been in I ue, there the Ve- 
nue awarded as here had been goud. ———Brownl. 203. Laxworth v. Welt, S. C. and is only a Tran- 
fkxion of Yely. 77. 


16. The Iſſue was whether the Land which lies in another Vill be bels 
the Manor in another Vill ; and becauſe Tenure of the Manor was the 
live, the Trial ought to be by the Viſne of the Manor and of the Vill 
where the Land lies, and not by the Vill where only the Land lies. 
Palm. 170. in the Cafe ot Lothwell v. Clinton, cices it as adjudg d 5 
Jac. Rowland Hinder's Cale. | | 

17. In Debt on a Bond made at S. the Defendant pleaded that it u 
mare at D. upon a Corrupt Contract, and ſer forth the Statute 13 Eliz. ot 
Uſury to avoid the Bond; the Plaintiff replied, that it was made B 
fide, and traverſed the Corrupt Contract &c. Iſſue was taken upon this TIA. 
verſe, and the Venire Facias awarded from D. where the Corrupt Contract 
was alleg'd to be made, and the Plaintiff had a Verdict. It was moved 
that the Venire Facias ought to have been from both Places, (viz. ) from 
the Place where the Bond was ſealed, and from the Place where the 
Contract was made; but the whole Court held the Trial was 25! 


ought to be. 2 Bultt. 34 Mich. 10 Jac. Stanton v. Barton. 
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Trial. 149 
19. In an Information ot Forgery, alleging that he fram d it at A. and Ibid. "= 
dubiiſb d it at D. in the fame County, the Venue muſt come from both Trin. 21 


places; and being in an Iaformation, is not aided by 21 Fac. Vent. = Car. 2. S. C. 
paſch. 21 Car. 2. B. R. Perry's Caſe. 


(C. b) Trial per Pais. Out of what Place the Viſne 5. (n 1 
ſhall come in the ſame County. ere the it is 


brought. ¶ In reſpect of the Iſue. 


l. 17 Debt upon Obligation, ff Dureſs be pleaded in another Place, ft It thall be 


| d wl 
ſhall be tried there. 19 H. 6. 15. b. tried Share 


is ſuppoſed, and not where the Deed is ſuppoſed to be made. Cro. E. 195. pl. 10. cites Hill. 28 Etiz. 
Sitchorpe v. Turner, ——S. C. cited Le. 149. pl. 206. in Caſe of Kinnerſley v. Smart, as ad- 
judg'd Hill. 28 Eliz. 


2. In an Action upon the Caſe, if the Plaintiff declares that he In Caſe &c. 
lent to the Detendant a Mare to — his Land tor 2 Days, And the 8 4. 


Dekendant promiſed to deliver ſafe at the End of the ſaid 2 ,,,,.5 bar 


Days ; and that he, during the ſald 2 Days, Iabour'd her excellively he a London 
that ſhe died: And Detendant pleads that the died of Diſeaſes ; abſque /ent the De- 
hoc, that he exceſſively labour d her, by which the died thereof; where. lf ©. 
upon Jſſue was jon d. This ſhall be tried where the Writ iS /;,,; Landon 
brought, becauſe no Place is alleg'd where he labour'd her, upon % Eren, az 
which the Jflue is join d, and theretore it ſhall be intended that he ee) ſofas 
labour d her where the Action is brought. Hobart's Reports, 254, „e 
between * Reves and Moxam. Other wiſe it had been, ik the Place ot che Plaintiff; 
Labour had been alleg'd. | and that the 
Defendant 
rods bim thither and back again to London, and thereby ſo abuſed the Horſe that be became of little Value ; 
ad notwithſtanding he required the 3 at Exon to re-deliver the Horſe ſuch a Day, be refuſed, and 
.omceried Lim at Exen to his own Uſe, Upon Not guilty pleaded, the Plaintiff had a Verdict. Ir was ob- 
«ted that the Trial ſhould have been at London, becauſe the Bargain was at London, and ſo was the 
Abuler of the Horſe in riding him back thither. But per tot. Cur, the Trial is good De Vicineto de 
Exon, becauſe the. Tort is Tuppoſed to be done there, and not at London. Cro. Car. 20. pl. 13. Mich. 
| Car. C. B. at Reading, White v. Riſden. S. C. cited Raym. 187. Paſch. 22 Car. 2. H. R. Arg. 
in Caſe of Norſcley v. Potton, where Plaintiff declared of lending a Gelding to the Defendant, ro 
ride from $. in Norfolk to P. in the County of S. and the Defendant abuſed the Horſe in Itinere. U 
Not Guilty the Plaintift had a Verdict. It was moved, that there was no Viſne where the Abuſe was, 
but only in Itinere, and Judgment ſtaid till moved by the other Side Lev. 286. S. C. and the 
Reporter ſays, the Counſel that moved in Arreſt of Judgment told him, that Judgment was afrerwards 
given for the Plaintiff ; and cites the Caſe here in Roll Abr. that in ſuch Caſe all ſhall be tried where 
the Action is brought. Sid. 457. pl. 28. Paſch. 22 Car. 2. B. R. Horſley v. Potts, is a D. P. 
Hob. 187. pl. 228. Trin. 15 Jac. Rives v. Moxham, 8. C.—— Mo. 887. pl. 1246. RyncS v. Mop⸗ 
ham, 8 C. and the Place white the Lending was is not ſufficient, And per rot. Cur. a Judgment 
ven for the Plaintiff was arreſted. ——— Brownl. 17. Keymes v. Moxham, S. C chat the Venue 
g from C. where the Lending, was, Was naught. E 


3. In Debt againſt the Abbot of B. upon the buy ing of his Com- * —_ 
moigne in C. which came to the Uſe of the Houſe, if Delendant ſays , 
that ir did not come to the Uſe of the Houſe, the Venue ſhall be only „ ..;., 


tom B. where the Houſe is. 22 E. 3. 8. b. adjudged. gone the 


Houſe at F. and they are at Ie upcn the ceming to the Uſe &c. this ſhall be tried where the Action is 


brought. Br. Viſne, pl. 119. cites 16 H. 7. 1. 0 
But per Keble, if the Contract and the Coming to the Uſe had been alleg'd in ſeceral Places, Viſne ſhall be 


af both Places. Br. Viſne, pl. 119. cites 16 H. 7. 1. 
Qq e 


Trial. 


WI. — 


4. In an Action of Covenant brought in London upon a Charte. 
party, Which is alleg'd ro be made in the Pariſh of Arches and Wid 
of Chepe, and the Declaration recites the Charter- party; by which t 
is recited, That a certain Ship was then riding at Anchor in the Riie 
ot Thames in the Port of London, and the Owners of the Ship core. 


nanted that the Ship ſhould be fit and prepared for a certain DOYare 


there mention'd betore a certain Day ; and 


tore her Departure thence, ſhould be ſtaunch and well tackled xc 
and then alleges, that ſuch a Day the Ship commenced her DHayage 
from the laid Port of London, and chat the was not ſtaunch ar th; 


Time ot her Departure c. by which Damage 
Dant pleads that ſhe was ſtaunch at the Time 


the ſald Port of London; upon which they are at Jſfue, and tj; 
tried by a Venue from the Pariſh and ard aforeſaid ; and a 
judg d not a good Trial, becauſe no Place is alleg'd where the Port 9 
London lies, Iilicet, whether within the ſald Pariſh and Ward g. 
not; and it ſhall not be tried where the Writ is brought and the 
Charter⸗party made, becauſe perhaps the Port of London ts n 
another Pariſh and Ward. JI, 10 Car. B. B. b 
Boorhby, adjudged, it being moved in Arreſt of Judgment by myſelf 
after a Verdict for the Dlaintiff. Intratur Þ, 9. Car. Rot. 193. 
aſe of Land in another County, nihil Debet ſhall be 


Vit in Debt F. In Debt upon a 


that the ſatd Ship, je 


tc. To which | 
of her 2 


between Preen- as 


vpn Arbitre- rried where the Action is brought; but levied by Diſtreſs ſhall be tried 


ment, if the: 


Subniſſen is in the County where the Land is. Br. Viſne, pl. 119. cites 16 H. 


alleg'd in 7. 1. 
another Hun- 


dred, nibil Debet, and Nul tiel Award, ſhall be tried by both Viſnes, becauſe the Cauſe of the Deli a 


pon 1wo Things which are in two Hundreds. Br. Viſne, pl. 119. cites 16 


H 7.1. 


6. Ejctiment was brought of an Houſe in Auſtrali Parte vici Anglic 


the High Street in Winton, and the Venire Facias 


was, Duodecim libero, 


& legales Homines de Winton, and did not ſay of any Pariſh in Winton. l. 
was held good ; and Doderidge g: ſaid that it is not like Arundel 


Caſe, for there the Offence was 
garet, theretore the Viſne ought to be of that 


aid to be done in Parochia of St. Mar- 


Pariſh ; but in this Caſe 


it was laid in Winton generally. Godb. 335. pl. 428. Trin. 21 Jac. BR 


Hewett v. Bye. 


7. Debt was brought in Exeter, and the Writ ſuppoſed it to be within tht 
County of Devon, after Verdict it was held, that the Writ in one Coun- 
ty cannot be intended for an Action in another County; and therelore 


it was a Trial without an Original. Cro. C. 


8 Car. in B. R. in Caſe of Johns v. Stayner, cites it as Hill. 22 


281, 282. pl. 21. Mich. 


Jac. Rot. 503. The Caſe of Kelley v. Reynell. 
8. Where a Promiſe is laid in one Place, and the Breach in another, 


the Viſue muſt be according t0 the Event 0 


the Iſſue, whether is be 


taken upon the Promiſe or Breach. But if no Place be alleged for ths 


Breach, and Iſſue be taken upon it, the Viſne 


muſt be from the Place 


of the Promiſe, which ſhall be intended right, where the Conary 
appears not. Trials per Pais 103. cites Godb. 214. and in Marg. is cited 


Mod. 36. 37. 
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(D. b) T rial per Pais. Viſne of the Body of the N 


County. In what Caſes the Venue ſhall come, from > 
the Body of the County. [1] 7. in the 


Notes. 


reſpaſs be brought of Treſpaſs done in D. and S. in the Trials 

od of Cambridge, and the Defendant pleads No ſuch Vill Pais, 86. (98) 
nor Hamlet of 8 Kc. Quere whether the Pilne ſhall be from the . Ire d, 
Body of the County, this Plea going to all the Brit, and here be. Nul ric! 
ing another Dill. 22 E. 4- 4. [It ſhall] not Co. Litt, 165. bl. Ville Ham- 


et, nor 


] 
| Place known, as D. extra Villam, and Hamlet in the ſame County in the Iſſue, there the Viſne ſhall 


be De Corpore Comitatus, and not from the Viſne of D. Br. Viſne, pl 46. cites 8H. 6. 32. 
5, P. by the beſt Opinion, Br. Trialls, pl. 54 cites 37 H. 6. 11.-——Br. Viſne, pl. 63. cites 8. C. 
If Treſpaſs be laid in Dale, and they plead Nwl tiel Ville de Dale, or if the Action of a Man be laid 
in Dale, and Nul tiel Ville pleaded, it muſt of Neceſſity be tried by the Pares Comitatus ; becauſe if 
there be really no ſuch Place as the Plaintiff has laid in his Count, then there is no particular Hundred 
choſen by the Plaintiff, out of which any Pares ſhonld come totry it; and ſo where the Plea is in Abate- 
ment of the Writ, the Place choſen by the Plaintiff in the County to try the Cauſe, is not material - and 
therefore de Corpore Comitatus. G. Hiſt. C. B. 70, 71. | 


2. Jn Debt againſt J. S. of D. if Defendant ſays that there is Over Br. Viſne, 
D. and Nether D. in the ſame County, and none without Addition pl WEIR 
without that that there is D. only without Addition; the Venue ſhall * © 
be rom the Body of the County. 14 H. 6. 8. b. for the Jſſue is upon 
raverſe. i 

z. So if the Defendant had ſafd that there are two D's. and none Br. Viſne, 
without Addition, and the Plaintiff had ſaid that it is known by the 4 a5 cites 
one and the other, and not with the Addition only ; the Venue ſhall * 
be from the Body of the County. Quere 14 D. 6. 8. b. 

4. If Debt be brought againit hal of D. in the County of E. if No 


ſuch Vill be pleaded, the Bilne thall come from the Body of the 
County. 21 E. 4. 10. Yobart's 


5. So ſhall tt be in Treſpaſs againſt J. S. ok D. in the County of Br. Viſne, pl. 


C. and No ſuch Vill pleaded cc. 8 P. 6. 32. b. adjudged. Co. Litt, ? N 


125. and that ir 
ſhall come 


tom no other Viſne. — S. P. by Coke Ch. J. and agreed by Crew and Dampart. Roll Rep. 363. pl. 16; 
baſch. 14 Jac. B. R. in Collier's Caſe. 


6. [So] in Præcipe quod reddat brought for Land in D. and Ma 

— Dil is rr * this Iſſue ſhall be tried where the Þlatntiff ſup- 
che Vill. + 3. 0. 

* *. 1 for the Church of uſelbee, if Defendant Trials per 
pleads that there is Nor any ſuch Church, the Venue ſhall not be from 5 87 
the Body of the County, but from the Dicinage of Ulelbee ; for it n 4 1 
is a Place known, and it is intended that the Church of Uſelbee is ;2;. s. C 
in the Vill of Uſelbee. P. 17 Ja. B. between Tirwbitt and 25 ad⸗ rr. 
judged, See the ſame Caſe Þobart's Reports, Caſe 325, by tbe for o'r v= 
Name of Cuppledick and Tirwhitt. TY 


there is any 
0 | l : ſuchChurch, 
Jet the Vill is not denied; and the Count of Eccleſia de Uſelbee is an Allegation that there is a Town 


celled Uſelbee Hutt. 31. Cuppledick v. Tanſie S. C. accordingly Brownl. 161. Cuppel 
v. Tanſie S. C. 


8. Tf an Iſſue de to be tried by the Venue of a Manor, and the Plain- Trials per 
tiff 23 he is Lord of che Hundred where the Manor is, and all Pals, 109. 


the People within the Hundred are within his Diſtreſs. Tf the Deſen- Ges 


_ Where Par- 
cant confeſſes ir, the Venue ſhall not be from the Body of the Coun- 1%.=.e, 


ty, 


1 5 2 * ial. | 
Ire, and the ty, but ſhall be from the next Hundred; for if it ſhall be from | 
oc 14-014 4 Body of the County, it ſhall be tried by the Tenants of 1 
ee“ amor, 3 D, 6. 39. b. Contra 1 b. 6.54 a 
there per 


Priſot, the Viſne ſhall he of the Hundred next adjacent and De Corpore Comitatus. Br. Ret6rn de Brief, 
pl. 57. cites 37 H. 6. 11. 1 


9. Ika Quare Impedit of a Church in Wales be brought in Hereford, 
as the neareit County, and an Iſſue is join d upon it; the Venue 
ſhall not be kram the Body of the County of Herelord, but trom thy 
„ neareſt to the Church. 24 E. 3. 33. b. adjudg d. 

10. In a Treſpaſs by A. againſt B. tor chasing of his Sheep in D 
if Detendant preſcribes ro have Foldage there tor 300 Sheep, upon which 
they are at Jflue, and the Plaintiff ſuggeſts that the Franktenements of 18 
the Land belong to C. who is Lord ot the Hundred of S. in which ir Mt 
18, and that he has Returna Brevium within the Hundred. Upon this dene. 
Suggeſtion this Iſſue ſhall not be tried from the Body of the Coin 
þ ty. but by the next Hundred, becauſe the Body of the County com. Hach. 
: prehends this ſame Hundred where the Land is, which is to beer ee 


| cluded. M. 11 Ja. B. R. between Colemen and Blake adjudged. coln, 

Fog 11. The Venue thall never come from the Body of the Tounty ſhout 

>= ) Where a Vill is named not denied. My Reports, 14 Ja. oh allo ; 

Koll Rep. 379. pl. 36. S. P. per Coke Ch. J. in Caſe of Rowe v. Ledſam. — 

. vw | 
take! 


Mo. $5>p). 12. [As] In Treſpaſs, Defendant juſtifies by Force of a Warr: wm 

l Bd ware out of a Stannery Court, in Devon, Plaintiff ite that it was done 8 80 

= all en Totneſs, out ot the Juriſdiction ot the Stanneries, and the Octendant Bod 
379.pl.36. rejoins that it was within the Juriſdiction of the Stanneries; the Ve 

S ch acco:4- ite ſhall be from Totneſs and not from the Boyy of the Coun, Ml 

en. becauſe a Bil is named. 14 Ja, Rowe and Ledſam adjudged. © 

13. Ik Action of Debr be brought in Norwich upon Obligation made 2 

in the Pariſh of St. Peter in the Ward ot Mancroft in Norwich and the * 

Defendant alleges the Cuſtoni of Norwich, to give the true Debt to the 4 


Plaintiſt, rho? it be upon Obligation, and theretore ra | den 
nquir'd De vero Debito; thts may be tried = che 05 ut ch dF. 
County of Norwich, becauſe the Obligation is not in Queftion, but 1 
the true Debt. Mill. 14 Ja. B. R. Larmeter and Mic belburn adjudged 2 


i in Writ of Error. ; 
3 per. 14. If A. by Name of A. of the County of Hampſkire, brings Scite 7 , 
(99.1 23 Facias upon a Recognizance in Chancery in the County of Middleſex, [te 


See (Ka) àgainſt B. and che Defendant pleads that the Plaintiff is outlaw'd by 10 

pl. 18. the Name ot A. of the County of Cheſter, tu whic the Plaintiff replies 

that he is Nor one and the ſame Perſon ; this may ve tried by the Body Cort 

of the County of Yiddleſer, where the Writ is brought, Þ, 11 Ja, t 

B. R. between No and Hunt, udjud ed per Curiam. 

Trials per 15. In an 38 Firmæ, upon a Leaſe made at D. in the County KY: 

Pais 86, 87. E. of Land called S. if Not gui ty be pleaded, and a Venire Facias 05 

109. 5. pl. awarded from the Body of the County of E. there not being axs WM = 

5. C Vill named in which the Land lies ; tht | 
119.8. | s ; this is erroneous, becauſe it lies 

and for chat in ſomme Vill out of which the Vilne ought to come, ta try it; andin . 

pore a fuchCale it ought not to come from the Body of the County, torit Wl * 

Las veverea 1 £00 large, Hobart s Reports, 121. between Rich and Sher, I 

in the Ex- ADJUDQeD, 10h 

Chamber Hil 1 Jenk J. 53. S. C. and C 
Hill. 13 Jac— enk. 297. pl. 53. S. C. it { i fl 
Fils 21 Jac. cap. 53. by the Words there, viz. The Viſne being miſtaken, For hore k. no Vibe 


at all. 


16. ut 


Tis © 153 


16. But it an Iſſue be taken upon a Title of Digniry, as whether Trials per 


| the WW kKnight or not, it may come trom the Body of the County, becauſe n 87. 
| ed 4 - os. 
Cap. 7. See (R. a) pl. 3. 12. 13.——Hob. 89. pl. 119. Rich v. Shere. 
rief ; | 
? 17. Treſpaſs of Battery of his Servant at D. in the County of E. the Treſpaſs of 

Defendant juſtified at F. in the County of M. abſque hoc that he is guilty in Trees cut at 
ors, e County of E. and yer Viſne was of D. and not of the Body of the - wee 

| 1 1 ounty of D. 
nite County. Br. Viſne, pl. 53. cites 21H. 6. 8.9. the Defen- 
the | dant juſtified 


C in the County of S. abſqne hoc that be is euilty of any Treſpaſs in the County of D. and ſo to Iflue ; a 
f. * was of D. and not of the Body of the County, Br. Viine, pl. 55. cices 22 H. 6. 36. and 


0 18. In Treſpaſs, if the Iſue be taken upon common Voice and Fame of a 
8 Man arreſted, Viſne thall be of the Body of the County. Quod nota 
ene. Br, Viſne, pl. 87. cites 11 E. 4. 4. n 
in. 19. In Debt upon a Bond, conditioned to pay Money at the Plaintiff*s 
n. Halle in Lincoln, the Detendant pleaded Payment at Lincoln; upon which 
kt they were at Iſſue, and the Venire facias was De vicineto uitatis Lin- 
4 cola, and found ſor the Platarifr, Ic was objected that the Venire facias 
1 ſhould have been De Corpore Comiratus, and not of the City, which is 
5 alſo a County. But by 6 Juſt. contra Crawley J. the Trial was good; 

and grounded their Reſolution upon 34 H. 6. 49. & $0. pl. 17. which 

was agreed to be the only Authority in the Law in Point. And it was 

taken as a Rule, that where it appears not on the Record, that there is a 

mire proper Place of Trial than where the Trial was, there the Trial is gcod, 
- and here there is not a more proper Place; for it could not be by the 
a: Body of the County, becauſe the Payment was to be in the City. And 
Ir reſolved that the Trial was good. Mar. 124. 125. pl. 204. Mich. 17 
4 Car. C. B. Thornedike v. Turpington. 
, 20. Covenant for not repairing a Houſe in Cheſter, the Defendant pleaded 5 Mod. 455. 
0 Reparavit ; upon which they were at Iſſue, and the Venire facias was from Paſch 9 W. 

the County of Cheſter at large. Alter a Verdict for the Plaintiff it was ob- 3 1 
a jected, this was a Miſtrial; for the Iſſue being local, (viz.) at Cheſter P. H 
© a L a 1 y the Name 
. generally, and che Trial being in the County of Cheſter at large, it was of Calverley 
5 by a Jury of a wrong County, And per Curiam, This is not aided by v. Leving. 
t a Statute, but only a wrong Venue in a proper County. 3 Salk. 364. 

12. Anon. 

5 15 40 5 Ann. cap. 16. Every Veni re for the Trial of any Iſue in the Courts In a Pra- 
N if Record at Weſtminſter, hall be awarded of the Body of the County where 5 22 
| ich Iſſuable ts triable; and no Challenges ſhall le admitted to the Arrays of by hs 85 25 
7 Panels, or to the Polls for Default of Hundredors. the Fine © 


f | evas de J i. 
8 cineto de B. and Exception was taken to it, becauſe by this Statute it ought to have been de Corpore 
i Comiratus. But Parker Ch. J. ſaid they were all of Opinion, that tho' this Clauſe might have extend- 
| ed to Caſes of the Crown had the Objeftion come earlier, yet the conſtant Practice ever once the making 
tie 4, having been otherwiſe, and all the Precedents both in the Crown-Office, and in the Exche- 
quer, (in Caſes not expreſely excepted) being de Vicineto, it would be in ſome Meaſure to overturn 
the Juſtice of the Nation for ſeveral Years paſt, to make a go Reſolution in this Caſe ; and there- 
fore held the Venire well awarded. Wms's Rep. 207. 212. 223. Mich. 1712. The Queen v. Bewdley 
( ration. 48 5 e 
Provided that this Act ſhall not extend to Appeals of Felony or. Murder, or An 10 .. 
to Indi ments or Preſentments of Treaſon, Felony, or Murder, or other Mat- | ba 
ter, or to any Proceſs: tepon them, or to any Writ, Bill, Aion, or Informa Ijundred, 


on, upon any penal Statute. en 2 
tute of Hue 


and Cry, and a Verdict was found for the Plaintiff; and one Exception taken in Arreſt of Judgment was, | 
lbat the Venire facias was miſawarded, viz. -to the County at large, whereas it ought to have cen to the 
next Hundred; for this Statute, which directs that Venivres ny be de Corpore, dies not extend to tliis Cale, ; 


it being an Ac ion kreunbt uben a feral Statute, and therefore within the Exception in that Act; for the 


amages to be recovercd againſt the Hundred by * robbed, were not provided for the R para- 
r tion 


2 ——— ——— 2•—œ—L2ẽ—— —.— 


; 
| 
| 
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umme 


tion of his Loſs, but as a Puniſhment upon the Hundred for their Default; and therefore it is rather 


penal than a remedial Law. Bur the Court held that the Venire de Corpore was well warranted by thi 


Statute, And that the Exception, being oy of Actions brought upon penal Statutes, docs a. 
extend to the preſent Caſe ; for the Statute of Hue and Cry, as it only gives Relief to the Party robbe 
is not to be conſidered as a penal Law, according to the Rule laid down in Mich. 4 Geo. 1. 5 
Smith v. Phillips, that where a Remedy only is provided for the Party grieved, it is not a very 
Statute. Hill. 11 Gco. 2. B. R. Merrick v. the Hundred of Offuliton, ; 


(E. b) Per Pais. Body of the County. Out of cala 
Place the Viſne ſhall come. | 


I. I Debt upon Obligation, it is pleaded by Defendant that hy 
1 Force of a Menace at D. he made it at London, JIlaintiff ut 
lies that he made ir at London of his own Gree, without that that |; 
td it there by Force of the Menace at D. This ſhall be tried by; 
Venire tactas from London; tor the Menace at D. ts agreed. 
D. 6. 24. b. Dlibitatur. ; 
Hob. 266. 2. In a Prohibition, If the arties are at Iſſue upon a Cuſtom 0! 
pl. 350. Non decimando ot Wood in rhe Wild ot Suſſex, the Vemre factas hail 
1." be from the Body of the County; for the Wild is not any ſuc) 
Trials per Place whereot the Court may have Conuſance to be ſufficient to 
Pais $3. have a Jury to come from it. It is by Intendment a Wood. 8 
(loo) ——— Reports, Caſe 348. between Fawkner and Andrews. | 
uriam. 
3. In an Action upon the Caſe, if the Plaintiff declares that he ud 
Detendant were jointly ſeiſed ot a Cloſe called Church: field in the 
County ot *Eſſex, and Detendant had ſown it, and alter cut ir, and tte 
* Fol. 615. Corn lying upon the Land, in Conſideration that the Plaintiff would 
permir the Detendant to carry away the Corn out of the Land to his 
own Uſe, he promiſed at London &c. where the Action was broungit, 
to pay 10 l. to the Plaintiff, and avers that he permitted him to 
carry it away cc. Ta which Octendant replied, chat Plainritt ſku: 
the Gates of the fatd Cloſe by ſich a Time, and hindred him de Ab- 
cariatione tritici prædicti extra Clauſum prædictum, per idem tempus 
To which the Plaintiff replied, and took by Protetation the chuttun 
of the Gates; but tor Plea ſays, that he did nor hinder che Deter- 
dant de Abcariatione tritict przvictt extra Clauſum predictuin, pc 
totum idem tempus Modo & Forma &c. In this Cale this Fliuc 
may be tried by Yentre factas from the Body of the County of Eter; 
tor it may be that the fatd Cloſe is not in any Vill; and if it be it 
any Vill, itt ought to be alleged by Oetendant in his [lea in Bar. 
But by his lea it is admitted to be in the County, and noc is 0% 
Vill, and then of Neceſſity the Venire tacias ought to be from th 
Body of the County, for as this Record is, it cannot be tried oti*! 
wiſe ; for the Declaration was good without alleging aup Vil 
where it lies, becauſe it was bur an Inducement to the Promiſe. But 
by the Plea of the Oetendant, the Place and Vill is material, and 
neceſſary to be alleged, if it be in a Vill; and now the Octeuvant 
will take Advantage of his own Detault. And in this Cale it was 
true, that it was in no Hill. Tr. 1649. between Simpſon and Goldin; 
adjudged, it being moved in Arreſt of Judgment. Intratur Tr. . 
13 per Car. Rot. 127. And * if a Venire factas ought to come trom one 
ais 86. (99) or more Vills in certain in a County, and it is awarded Oe Cot 
pore Comitatus, it ſeems it is aided by the Statute of 21 . of je 
1411 


5 Trial. 


ails; for it comes from the Vills out of which it ought to come, and 

from others, inalmuch as it comes from the Body of the County.  _ 
Ir Adi ion be brought in the City againſt the Mayor and Commonalty of Fitzh. Tit. 

„e City, this ſhall be tried by Foreigners, and Attaint may be brought by boy, pl.13, 


155 


che People within the City, Nevertheleſs, by ſome it mall be by Fo- 3 ton 
teigners. Br. Attaint, pl. 56. cites 10 Aſſ. 13. 10 E. 3. 29. ha rd fi q, 
that thoꝰ t 


Court had made Award that the Trial ſhould be by Foreigners, yet he thought it ought to be amend- 
ed; whereupon he ouſted this Panel, and continued Proceſs againſt the Witneſſes, and ordered an Ins 
-ueſt to be made come from the City &c. 


(F. b.) Per Pais. Venue. Vom what Place a Venue 
may come. 


M venire facias may be awarded from a Caſtle. P. 8 Ja, in the Cro. J. 239. 


Erchequer, between Conni/ton and Hare adjudged, 5: 6, 
Hare, S. C. S. P. G. Hiſt. C. B. 70. cap... See pl. 2 © 


2. Tf a Thing be alleged in a Panor, the Venue may be de Ma- S. P. G. Hit. 
nerio, becatile a Manor is a Tying known, and don 4] certain © > 70. 
Name. 6 I. 7. 19 D. 6. 49. My Reports. 14 Ja. Co. df wear 
Litt, 125. b. muſt be from 


* a a ſome known 
Place, where the Fact is ſuppoſed to be done, as in a Vill, Caſtle, Manor, or Foreſt, becauſe if it was 


not a known Place, there could be no proper Direction to the Sheriff to try who were the Pares that 
were to try that Fact. G. Hiſt. C. B. 70 ——Sce (G. b) pl. 17. 18. 19. 20. 


z. A Henne cannot be from the Scite of a Manor. JI, 6 Ja, B. Trials per 


Pet Curiam. Fs 101, 
4. Every Trial muſt come out of the Neighbourhood of a Caſtle, Ma- (113.) 


mr, Town, or Hamlet, or Place known out of a Caſtle, Manor, Town, 
or Hamlet, as ſome Foreſts, and rhe like. Co, Litt. 125. a. 
5. In Juris Utrum of Land in S. if they are at Iſſue, Viſne ſhall be 
J. be it a Vill by itſelf or not, and not of T. near S. Br. Viſae, pl. 105. 
cires 29 E. 3. 11. and Ficzh. Brief, 963. 
6. Treſpaſs was brought in B. R. of Aſſault, Battery, and Male-treat- S. P. who 
ment in the Hall ef Weſtminſter ; and the Pannel was commanded to be Hine 


made by the Marſhal of che People who had Stalls of Merchandizes in nor vows, , 
the fame Hall. Br. Viſne, pl. 76. cites 42 Afl. 18. ot the one 


Party or the 
other. Br. Pannel, pl. 8. cites S. C. 


7. Where the I ue is to be tried at Lincoln, or ſuch like, which i @ 
Franchiſe in itſelf, the Venire Facias ſball be of Lincoln, and ut of Viſne 4 
Lincoln; tor then the Jury ſhall be return'd as well ot the Country ad- 
acent as of Lincoln, which the Sheriff of Lincoln cannot do. Br. 

iſae, pl. 104. Cites 8 H. 5. 10. 8 1 

8. A Houſe was demiſed in Abington, in the Borough of Abington, The 
Venire Facias was of the Borough of Abington. Adjudg'd ro, be We 
awarded, and atrerwards affirm'd in Error. And per Curiam, the Venue 
Facias ought to be awarded from that Place which had che beſt Notice, 
and Cognizance ot the Matter in Queſtion; and fo is the Book of 10 E. 
4 to. 10. cited per Williams J. Bülſt. 46. in Lyskerrit's Caſe. 


9. A 


"Too Trail. 


* When a 9. A Ven. Fac. may be of a Town, * Pariſh, Manor, or any othe 
Pariſh is al- place known; but*zor of a f City, County, br + Ward; PerGawdy: Ay 
C within cired J I. 4. 13. Cro. Eliz. 260. pl. 46. Mich. 33 & 34Eliz. in Caſe 
without Bradith v. biſhop. 


queltion the | f : 5 „ ; 
Viſme ſhall come out of the Pariſh ; for that is more certain than the City. Co. Litt. 125. b. 


+ But ke (G. b) pl. 39, 49. + See pl. 16. 


S. P. cited 10. Payment of Money was to be at Lincoln's-Tnn-Hall in Holigy, 
per Cur. Sl. and the Venire Facias was awarded from Holborn. It was objectec 
| N that it ought to be from Lincoln's-Inn, that being the moſt certain (6. 
in Caſe of Place. But it was anſwer'd, that it was never heard a Venire Faciy 
i Strike v came from Lincoln's-Inn, Gray's-Inn, or any ot the Inns of Court, And 
Bans. the whole Court agreed, that the Ven. Fac. was well awarded, and 
Judgment afftirm'd, 2 Bulſt. 120. Trin. 11 jac. Baker v. Chey. 
11. Viſne cannot be our of a Vid, as the Wild of Sue. Hob. 266. 
pl. 350. Trin. 17 Jac. Fawkner v. Andrews. 


12. A Ven. Fac. de Vicineto of a Lieu Canus in a Tow!, without 5 
I making the Viſne from the Town, is not good. Hutt. 106. in Cate of 4 
1 Baker v. Johnſon. This was cited to have been adjudg'd. "ſl 
| 13. A Venue cannot be from an Honour. See Sid. 17. pl. 1. Hill, 12 hal 
t Car. 2. C. B. Hill v. Bunning. . 
| 14. A Ven. Fac. was awarded from Tuuntou-Dean. It was objedted, 75 


that it was a great Country, conſiſting of ſeveral Vills, like the Vale f call 
Eveſham, or the Vale of I hite- Houſe, or the Wild ot Suſſex. But the 

Court thought it good after a Verdict, and that it ſhould be intended a 
Vill, and nor all the Country of Taunton-Dean. Sid. 88. pl. 4. Mlieh. n 
14 Car. 2. B. R. Tubbe v. Whiteworth. 


Sid. 325. pl, 15. Debt upon Bond brought in London. The Condition was for Per- i 
5. Strike formance of Cuvenauts in an ludeuture, by which a Walk in a Foreſt calld fro 
8 Al Shrub-waik, in the Couuty of Northaiipton, was granted &c. and the he- 16" 
wely. nue was ot Shrub-walk, and the Cauſe tried at Northampton. And ; 
alter a Verdict tor the Plaintiſt, it was inſiſted that a Venue could nor pleat 
come from a Walk in a Foreit, becaule it was only an Office or Liberty, — ; 
and is only co/laterally alleg'd as a Thing granted, and not as a Place where 4 
a Thing was to be done, and is only a Liberty or Office within a Foreſt. 11 
And Keeling, Twiſden, and Moreton were ot that Opinion; but Wind- dor 


ham doubred, in cale it had been alleg'd as a Place at which a Fact was Kc. 
done; bur being alleg'd as a Thing granted, it is otherwiſe. To which 
the other Juſtices agreed. Lev. 207. Paſch. 19 Car. 2, B. R. Strike . 
| Bates. 

* See pl. 8. 16. Venize Facias may be from a * Borough, + Ward, + Caſile, and it q 
{Ree Hs, ſeems it may be from a Park &c. but not from Things incorporeal, as Lett, | 
ce pl. l U. Market Ec. Sid. 326. pl. 5. Paſch. 19 Car, 2. in the Cate ot Strike v fr 


: Banes, in a Nota ot the Reporter. g 150 
SP, cited 17. Venire Facias from I hite ball has been held to be good. Sid. Ye 
Re I. 326. cited per Cur. Paſch. 19 Car. 2. B. R. in the Caſe ot Strike . tha 
Car.2. B. K. Banes | 13 
Arg. but | | 
ſays it was quaſh'd for want of a Place. And ſays that to this the Court inclin'd there in the Caſe ol ſo 1 
Matthew v. Croſſe. in | 


18. In Debt for Rent reſerved on a Leaſe of an Houſe fituate upon Litti an 
Tower-Hi1l &c. the Detendant pleaded an Entry into a Room of the ſaid bo 
Houſe at Little Tower- Hill, and that ſo he had ſuſpended the Rent. And he 
upon Demurrer it was objected, that Little Tower-Hill cannot be in- 
tended to be a Vill; and to this the Court inclin'd ; but the Matter 
was ended by Compromiſe. Vent. 119. Paſch, 23 Car. 2. B. R. Mat- 
thews v. Crolſſe. | 

| 19. Acc; 


.rQ a => 


may come. Carth. 235. Paſch. 4 & 5 W. & M. B. Parker v. Tod but no 
Harris. | udgme 


19. Acclivitas of Hampſted- Hill is not a Place from Sch a Venue Skin. 30). 


— — —— — 


nt. 
— 1 Salk. 


| 262. pl. 2, 
S. C. but S. P. does not appear.———g Mod. -6. S. C. & S. P. 


— — — 


(G. b) Per Pais. Venue. Out of what Place it ſhall RD 


come, where there are diverſe. CLAYS 


. Na Second Deliverance for taking of Beaſts in Belbroughton, g Trials per 
] Feottmenr is pleaded to be made at Bradford in F orfield, in the Pais 84 (97 

Parith of Belbroughton, and the Iſſue is, whether he enfeoff d or not; 

the venue ſhall be from Belbroughton, and not from Bradford, 

tor Belbroughton ſhall be intended to be a Town, and one Town 

hall not be intended to be in another Town, and therefore Bradford 

ſhall not be intended to be a Town. M. 11 Ja. B. between Penne 

and Heming per Curiùm. 


Defendant 

Meaded, that the Cloſe was known as well by the Name of D. as G. and that Time cut of Mind it had been Par- 
'el of the Manor of M igencvorth; and pleaded his Freehold in the ſaid Manor &c. The Plaintiff maintain d 
tis Declaration, abſque hoe, that the Place «where &. <vas Parcel of the Manor &c. And upon this they 
were at Iſſue, and the Venire Facias was awarded of Woodthorpe only. It was objected, that this was 
a Miſtrial; for tho' the Parties were agreed that Woodthorpe was the Place where the Treſpaſs was 
Gore, yet that being alleged to be Parcel of the Manor of Wigenworth, a Ven. Fac, from the Manor 
&. may have a better Knowledge of the Fact than the Vill of Woodthorpe only; quod fuit concei- 
ſim per tor. Cur. Yelv. 182. Mich. 8 Jac. B. R. Kniveton v. Roy lie. 
ems only a Tranſlation of Yelv, 


Brownl. 218. S. C. and 


3. In Treſpaſs for a Horſe taken at W. the Deſendant ſays that J. Hob. 76. pl 
d. was ſeiſed of a Leet within the Manor 0. D. whereof W. is Parcel, 9“ — 
and preſcribes to amerce and to diſtrain for it, and to appratſe the Di- 5. 4 18 


frels by four Appraiſers, and it any refuſed, to be a Forteiture, and ought nor to 
[Naintitf retuſed cc. to which Plaintiff replies De fon tort cc. The be from W. 
venue ſhail be from the Manor and not from 19. for the Cuſtom of an' fe. 
te Manor is put in Iſſue, anD it may extend to ſeveral Vills. Mich. Taking was 
13 Ja, B. between 8ankes and Barker adJudged in Arrelt. confeſs'd on 
th Sides, 
ſo that required no Trial. Brownl. 233. S. C. accordingly. But in Replevin for taking 2 Cors 
in Buckland- Mead in Buckland, the Defendant ſaid, that the Place <vhere cas Cy bold, Parcel of the Manor 
+ Brckland in Puckland; and the Cuſtom «vas that every Copybolder, having 10 Acres of Land, ſbeuld have 
omen from ſuch a Day to ſuch a Day there, and ſo juſtifies. Upon Iflue join'd, the Fenire was De vici- 
teto Manerii de Buckland, where it og to be De Buckland ; and ſo the Trial not good, notwithſtand 
ing the Iſſue is upon the Cuſtom ; for being alleged to be the Manor of B. in B. the Ven. Fac. ought to 
have been from Buckland. Cro. J. 302. pl. 2. Trin. 10 Jac. B. R. Mortimer v. Petifer. 5 


4 In an Ejectione Firmæ, tif the Plaintiff declares of a Leaſe made Eje#ment on 
at Ickworth, of Land in Bury in Suffolk, and Not guilty pleaded. Ie 7 
The Venire Facias ſhall be from Bury and not from Jekworth. %% % 
Dich, s Car, B. K. between Ye! 7 Sargeon, udzudged in Writ of 4 . 

81 


Error 


(1 
F 
+1 
* 


, 


EE eee eee 
7 — 8 Error, and the Judgment given in Bank reverſed, becauſe the y; 
Guily, the nire was from Ickworth. Jntratur Tr. 8 Car. Rot. 774. for th 
awarded Ifſue of Mot guilty reters to the Tzectment, which was where tie 
from Moc= Land is. 
kas, where | | 
it cug ht to have been frem Lever Mockas ; the Iſſue being Not Guilty. But if the Leaſe had been 18 
veried, it had. been otherwiſe ; and of that Opinion was the whole Court, wherefore the Judgment ug 
ftay'd. Cro E. 701, 5cz. pl. 19. Mich. 41 & 42 Eliz. B. R. Williams v. Whytney. If a Ma 
fions a Leaſe in one County or Fill of Lands in another, yet the Jury mult come from the Place where tha 
Land lies, in an Ejectment upon ſuch Leaſe. 6 Mod. 222. Mich. 3 Ann. B. R. Anon. 8 
Cur, but that Fault is cured after Verdict by the Statute of Oxford. 6 Mod. 265. Mich 3 Annz, BA 
Gree v. Sharp But in Debt upon a Leaſe for Years made at Northam ten cf Lands in D. in the Cum 
of Northampton, upon Nihil debet pleaded, and found againſt him, it was objected that the Yerive ct 
Northan:ptcu ; whereas it ought to — been of D. where the Lands lie. But the Court held the Ty 
good ; for the Debt is due by reaſon of the Cntract, which was at Northam; ton; and, abſente Anderſyy 
adjudg'd for the Plaintitt. Cro. E. 565. pl. 28. Paſch. 39 Eliz. C. B. Matthew's Caſe. | 


Trials per 5. Ika Thing Le laid to be done at Briſtol, videlicet in Ward; 

fork, Sanctæ Mariz in Warda de Ractclitt, And Iſſue upon it; and the ve 

| nire Facias is de Marda de Ratcliff, it is not good. Mich. 8 Car. 

B. R. Yodwara?'s Tale upon an Indictment kor ſelung by tall 
Weights. Reſolved per Curiam. Jntratur Tr. 8 Car. 


[ From the] Moſt certain Place. 


Trials per 6. Tn an Inkormation of Quo W arranto for uſing of a Warren in 
Tas 84. if Detendant ſays that the ſaid Vill ot D. is Parcel ot the Manor &f'$ 
(97) and that he and all thoſe whoſe Eſtate he has in the Manor, have uf 


* Txo. ©. 


zt pl. 2. to have a Warren within the Manorand Demeſnes, Time whereof 
the King v Memory cc. and the King's Attorney takes lilue upon the Preſcrip- 
Sneringron , tion. In this Cale the Venire Facias ought to come from the Bi 
accordingly, Nor Of S. and not from the Dill of O. tho D. be Parcel ofthe 
E Manor,tnalinuch as the ]Irelcription which is in Iſſue, 18 f laid in the 
+ Fol. 620. Manor, which by Intendment is more large than the Vill. Tr.) 
— Car. B. R. * Heringten 7a/bot's Cale, adjudged per Curiam in qt 
vl -J* 32 reſt of Judgment, afrer a Verdict at Bar for the Oefendant, where 
-ccordingly. the Vente Factas was from D. and not from the Manor. 


—— In Q 

Tarrant for claiming a Leet within the Manor of A. the Defendant pleaded that he was ſeiſed in Fee df 
the Manor, and ſo clain''d the Leet by Preſcription; upon which they were at Iſſue, and the Venire Fs. 
cias was of the Vill of M. and adjudg'd a Miſtrial; for the Preſcription being that he had a Leet 
within the Manor of M. the Viſne ſhould be of the Manor of M. for the Vill eas not mention'd in th 
Record, and the Venue might well be of the Manor. Cro. E. 304. pl. 2. Mich. 35 &36 Eliz, B. R. as 
Alban's, Nevil v. Payne. 


Trials per 7. In an Indiftment of Murder, the Murder was alleged to be done 
Is 83. apud Civitatem Weſtmonaſterii in Comitatu Middleſex, in a certain 
9 Mo 594. Street there called King's-Streer, in the Parith of St. Margaret in the 
pl. $07. S. C. ſaid County of Middleſex, and Not guilty being pleaded, a Vente 
and the Ve- FACtaS was awarded de Vicineto Clvitatis Yeſtmonaſterit; and ad 
lade d 411, Jungen not good, becaule the Pariſh is more certain than the City, 
beczuſe and therefore the Venire Factas ought to come from the {2arilh, 
when Mat- and not from the City. Co. 6. * Arundell g Caſe, adjudged 14. 


ter of Fact 

is found in a particular Place known, as a Vill, Hamlet, or Pariſh within another general Place which 
contains this Particular and other Particulars; as County, City, or Borough, there the Venue ought to 
come from the particular Place, and not from the general; becauſe the more particular the Place b, 
the Inhabitants there may have the better Conuſance of the Fact. Bur if the Fact had been found by 
the Indictment to have been done at the City of Weſtminſter, without any Mention of the Pariſh of 
St. Margaret's, the Viſhe would have been good from the City. Goldsb 133. pl. 31. S. C. bu 
S. P. does not appear..-——S. P. Co. Litt. 125. a. b. but ſays it is to be noted, that f it had been = 


leg d in King-ftreet in the Pariſh of St. Margaret's in the County of Middleſex, then ir ſhout! has 


C Me 


” " _— 


BO, aan 1 39 


4 


666 + 
out of King-ſtreet ; for then ſhould King-ſtreet have been eſteem'd in Law a Town. A St 
r Lane is 15 propos Place E a ee, 8 * 8 is not Tee known to the She- 
© in what Hundred it is; but a Street in a Fariſh is a pro enue, becauſe the Pariſh is ſufficient- 
1 in what Hundred it is G. Hiſt. of C. B. 70, r R 


g. Ik an Iſſue be join d, which is to be tried by a Viſne of D. and 8 Trials per 
and the Venire Facias is awarded from D. S. and U. tit is not good, be: a 84, 85. 
cauſe it is more large than it ought to be. Hobart 's Reports, 52. © 
and Fol. 105. between Baxkes and Parker. 

9. In Replevin for taking of Beaſts ar a Place called D. in South- Hob. 64. pl, 
werk, and one the Defendants pleads Non cepir, upon which Iſſue is p 55 & & 

U e 


krabken. and che other pleads that the Place where &c. lies in the Pariſh 
| 110 # Southwark, and was the Franktenement of J. S. &c. upon which "roomy 
| the Plaintiff replies claiming a Way over the Place where &c. to another jpin'd in the 


Place in the ſame Pariſh, and Iſſue taken upon the Preſcription, and one ſeries "a. 


yenire Facias awarded tor Trial of both Jfſues from Southwark ten i: 

and the J2ariſh of O. And good ; for this ſerves both Jſſties, Do- mould have 

vart 8 Reperts, Cale 88. Arundel 8 Cale, | | . been u. 
F chiz, becauſe in ſuzh Caſe they had both agreed that it had lain in the Pariſh aro- 


10, In an Ejectione Firmæ upon a Leaſe made in C. of Land in the“ Cro. ]. 
parich ot C. predict upon Not guilty pleaded, the Venue may be de 340. Ss | 
13arochia de C for the Word (Prædicta) is in Nature of an Aver. ja4g'a per 
ment that the Pariſh and Tawn are one. D. 12 Ja. B. R. between tor. Cur. ac- 
* Vale and Fielder, adjudged. My Reports, D. 12 Ja, in the Ex- cordingly — 
chequer Chamber, between t Spencer and Sir Thomas ere adhudged. 2 2 
Same Cale Pobart's Reports, 9. and there other Cale adjudged $. C bar nor 
: Paiſley, | S. P. but 


. ibid. 21. pl. 
26. 8. C. & 8. P. accordingly. : Bulſt. 208. S. C. according. 

Roll Rep. 27. pl. 5. Paſch. 12 Jac. in the Exchequer Chamber S. C by the Name of Spencer and 
Sir Thomas Davage, and Coke accordingly. ——Hob. 6. pL 13. Brock v. Spencer, S. C. ac- 
cordingly. 

In He done firmz of a Leaſe * Denham, of Lands in the Pariſh de Denham predict a. After Not 
evilty pleaded, and Iſſuz, a Ven. fac. was awarded de Vicineto de ham; and Error thereof al- 
lined, becauſe the Ven. fac. oughr to have been De Parochia de Denham, where the Land lies. Sed 

llocatur; for in Regard ir is De Parochia de Denham prædicta, the Pariſh and Village are intend- 


non a 
ed to extend, and to be all one, and no more. Cro. E. 538. pl. 73. Mich. 39 Eliz. in Scacc. Bedell v. 


Sranborough,———Mo. 709. pl. 999. S. C. accordingly. ———S, C. cited Bullt. 46, in Lyskerrit's 
Caſe, 
+ $9 it is in the Original, but Quære what it means. 


11. In an Efectione Firmæ upon a Leaſe made in G. of Land in I See pl. 4.& 
n G. atoretaid ; the Venue ſhall not be from G. but from T. for tt '* 
hall be intend that T. ts a Vill of G. Mich. 10 Ja. B. R. between 

Heachampe and Sampſon, ADJUDgeD, 

12. Tt a Leaſe bg pleaded to be made at the Pariſh of Rock, of Land * Roll Rep. 
Linden in the Parith of Rock, the Venue ſhall not be from the JIa- 363, 16, 
th, but from Linden. My Reports, 14 Ja.“ Colliers Cale, See er oe & 
Hobart's Reports, 257. between + Dorre! and Andrews, the Iſſue be- Curiam ; for 
ing upon the Ezectment per Curiam. M. 18 Ja. B. A. between Coke fad 
t 7enkin and Smith, ADJuDged. B. 8 Car. B. N. between Croke aud mt ght de 


Littlepage. be from the 
moſt cerrain 


Place. If Treſpaſs be brought in two Towns, and no Vill is pleaded as to one Town, it ſhall be tried 


by the other Town. * 3 ce 
Hob. 190. pl. 236. Mich. 14 Jac. S. C. accordingly. Hutt. 6. Mich. 15 Jac. S C. accord- 
ingly. But Lord Hobart ſaid, it had been diverſe Times adjudged, that on the Alſegation of a Thin 
done at the Town of Dale in the Pariſh of Sale, the Ven. fac. trom the Pariſh, is good; for tho*r 
Pariſh may contain more Towns, yet it is not to be preſumed but it is of one Extent, unJeſs the con- 
trary appears by the Record. Brownl. 69. Darrel v. Andrew, S. C. And that Lord Hobart ſaid 


that where the Land is laid in the Pariſh of Dale, the Ven. tac may be made of Dale, or within the 
Pariſh, or of the Pariſh, and both good. 2 INGO 


+ * YO 


— 
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160 Trial. 
4 Cro. J. 586. pl. 8. S. C. and it was an Action for Words ſpoke of an Attorney, and the Words ver 
alleged to be ſpoken at S. Cullam in the Ceunty of Cornwall, and the Ven. fac. was from the Pariſh of 


Culbam ; and this was moved in Arreſt of e ; for that the Pariſh is larger by Iatendment, ag 
ſo a Miſtrial. And of that Opinion were all the Court. 


13. In an Action upon the 2 E. 6. for Carrying away of Tithes i 
WR. and the Denue comes from D. in the Pariſh of Silkſtone K 

ts not good. Hil. 14 Ja. B. B. Robſon again/f Cutler, adjudged, 
Yelv. 104. 14. $f an Aftumplit be laid in M. and the Denire Facias is de i 
_— Jae cineto Ville & Parochiæ de M. it ts not good; tor the Pariſh may 
Parähurſk extend out of the Hill, and may be a Pariſh in which there is ng 
aner, any Vill. Mich. 5 Ja. B. R. per Curtam. 


ſays it was adjudged per tot Cur. a Miſtrial, becauſe ir ought not to be of a larger Precinct than the 
Plaintiff himlelf had ſuppoſed. 


Trials per 15. Ika Thing be alleg'd in ſuch a Pariſh and Ward in London; thy 
1 — 93- Venire Factas ſhall be de Jarochta, and not de Warda; tor the Þz 
OY riſh in London is inſtead of a Vill, and the Yard in lieu of an Hun: 

dred. Pil. 41 El. B. R. adjudged. 2 

16. In a Keplevin of Beaſts taken in A. if Delendant jultifies the 

Taking in a Place call'd R. and Plaintiff ſays they were taken in x 
* Fol. 621. Place “ call'd C. in the Parith of A. upon which they are at Jſſue, the 
venue may be from A. for the Pariſh and Bill of A. ſhalt be 

tended to be one. Pill. 9 Ja. B. Francis Caſe. er Curiam, 
Cro. J. 4% 14. Jt the Iſſue be whecher certain Land be held of ſuch a Manor by 
mon en Eigne Feottmenr, the Venue ſhall be De Vicineto Danerit. 11 h 
Buriow, 6. 54. 
Trin. 14 Jac. 
B. R. juſtification in 4 was for a Heriot for certain Lands, Parcel of the Manor of Stanſted. Hill 

u 


in Windham; and upon I ue whether Parcel, the Iſſue was De vicineto Manerit de Stanſted-Hall in 


Windham, and held good, and attirm'd in Error by the Opinion of 3 Juſtices, abſente Coke. 


Trials fer 18. Jf a Thing be alleg'd in a Manor, the Venue ſhall be De Yi 
(% „ nerio, becauſe a Manor is a Thing known, and [has a] certain 
* Koll Rep. Mame. 6 D. 7. 3. b. 19 I). 6. 49. * My Reports, 14 Ja. 

393. Bur- 19. But if a Thing be alleg'd in a Manor “ in B. there the Venue 
rough v. ſhall not be De Manerio generally, but from D. for the Town is 
Simons, more than the Manor. 6 V. 7. 3. b. My Reports, 14 Ja, For tht 
Coke ſaid, Manor may extend into divers Hills, Co, 6. Arundel 14 

F a Thing 20. But in this Cale the Venue may be“ from the one in D. 
be alleg'd in fot this is more certain than from the Town generally. My Be 
* Bowe if ports, 14 Ja, Burrovgh v. Simons. Per Cutiam. 
Venue may be from D. generally ; bur if alleg'd in a Manor without naming a Town, it muſt be from 
the Manor, quod fuit conceſſum; per Doderidge. But Doderidge ſaid, That where the Manor is al- 


leg'd in a Town, there are no Books in the Negative that the Venue cannot be from the Manor inth« 
Town; for this Is more certain than from the Town generally, but that ir may be from the 'ſown ge- 


nerally. And this Diverſity was agreed by Haughton ; and fo all the Court inclin'd that the Venue 


was well awarded; but order'd to ſearch Precedents.— Mo. 851. pl. 1160. S. C. and S. P. the Venue 

being from the Manor of Windbam in Windham, it was objected to be double, and uncertain whether it d 

from the Manor or the Vill. But non allocatur, becauſe the Venue is from the Manor, and the Addi. 

tion vf (in Windham,) which is the Vill, is only to aſcertain the Manor; for there may be 2 Manors 

£ Windham, one of them in J/indbam, and the other out of it, as there may be 5 Manors in one 
own. 

* 8. F. Co. Litt. 125. b. Trials per Pais $6. (99) 101. (113) 
t Trials per Pais 86. (9x9 5 (9 - 


Cro. J 239. 21. If d Thing be alleg'd to be done at the Caſtle of Hertford in the 
pews County of Hertford, the Denue ſhall not be De vicineto de Hertford 


* 


5. 


he 
1 
t 
il. 
8 


Trial. 16 
12, s Ja. in the Erchequer-Chamber, between Coninfon and Hare, 
adjudged, and the Judgment reverſed, 
22. If a Thing (as Words ſpoke) be alleg'd to be done apud Bur- Trials per 
gum de Plimouth, and the Venue comes from Plimouth generally, 5 
this is good enough, tho the Vill of Plimouth may extend farther, (97) 
or not 10 far as the Borough; tor it was an ancient Borough, as 


he himſelf alleg d in the Jlea, but they ſhall be intended to. be all 


P. 16 Ja. B. R. between #zve// and Cwe, adjudg'd, it being 


10veD in Arreſt of Judgment. See 10. 41 El. B. N. between 
ee end Se, Dill of Cambridge and Cambridge ſhall be intended 


to be one. 
23. Ik a Thing be alleg'd to be done apud Villam de 22 in Trials per 
a 


Warda tori, and Iſſue upon it, and the Venire Factas is De Villa x Pais 85. 


Parda prædictis, this is good. PM. 3 Car. B. N. between Col/ez (97,98) 


and Edmonds, udjudged in Mrit ot Error upon Judgment in Cam- 
bridge. Intratur 19. 8 Rot: 298, But the Judges ſatd, that the 
Statute of 21 Jac. aided it. But quzre this. x b 

24 Tf an Iſlue be to be tried ot s Thiog which is out of any Vill, Trials per 
the Venue ſhall not be from the neareſt Vill to it, but from the Place — $5. 
itielf, 29 E. 3. 11. b. adjudg'd, (as it ſeems it is to be in- 


tended, ) ; 
= — — — og that the Sheriff ought to return the Jury from 
reit Vllt. ; ' 

26. In an Ejectione Firmæ of 3 Acres of Land in Foreſta de Keven- Trials per 
non in Comitatu &c. tif the Octendant pleads Not Guilty, the Venue Pais 35: 
may be De vicineto Foreſtz ; for it is a Thing known, and by In⸗ 
tendment, tnaſmuch as the Oetendant has not pleaded it in Abate- 
ment, it is out of a Pariſh or Vill. Mich. 6 Ja. between Flips 
and Evans, ADJUDgeD per Curiam in the Exchequer. 

27. Ik a Thing be alleg'd to be done ar St. Peter's in the Ward of 
Mancrotte, the Venue may be awarded from St. Peter's generally; 
for it thall not be intended that there are more Wards, P. 13 Ja. 

B. R. between Wood and Sutcliffe, Coke. 

28. Ik a Thing be alleg'd to be done in.a Ward in the City of Briſ- Trials per 
tal, where &c. the Venue ſhall not be from the City, but from the Pais 95: 
Ward. P. 10 Ja. B. K. between Rv/4nſou and Puddy, adjudged ; (107) 
and lo there adzudged in %% Caſe. 

29. Ik a Treſpaſs be ſuppoſed in Warda Auſtrali infra Libertatem Ci. 
vitatis Lincolniz, and the Venue is De vicineto Libertatts Civitatts Fol. 622 


predictz, it is good, becauſe it ſhall be intended that the Liberty and > 
the Ward aforeſatd are all one. UV. 13 Ja. B. R. betwcen OU % pe. 
and Askew, Adjudg' d in Writ of Error. | S. C. and 
30. So ik a Thing be alleg'd at Plimouth in the Old Town Ward, Judgment, 
the venue may be from Plinjouth generally, and it is good, tha in rar. 
Writ of Error, upon ſuch Judgment in the Borough-Court, tt be 
averr'd that there are z other Wards within the Borough. Mich. 7 
Car. B. R. between Byckham and Lepper, udjudg'd. $ : 
31. Tf the Condition ofa Recognizance be ro pay Money at Haxie's Roll. Rep. 
Tomb, in the Cathedral Church ot St. Peter's of York, commonly cal- 8 Shae 
led York Minſter ; and in a Scire facias upon this Recognizance the cordingly ; 
Delendant pleads that he paid ir at Haxie's Tomb in the Church afore- but the 
fad, in the 38 of the City of York ; upon which they are at Iſſue, 4 
and the Venue is awarded De Vicineto Civitatis Eborum ; this is pla ha 
not well awarded; for Bork Minſter may be of ork, and within the bern 5. 


County of ork, and pet not in the City. M. 13 Ja. B. 15 be- the Payment 


„Iz Was made at 


the Biſhop of Briſtol and Sir Stephen Proctor QDJUDgED. 


Ja. B. agreed, becatiſe the County of the City may be of larger %%. 


Extent than the City. City of Tal, 
\ the Venire 
facias from the City had ops good. S. C. Ibid. 297. pl. 5. but not &. 8 

c 22, 9 
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e Penue from the City of Bork, ts good ; for the Comb being ng | 
92 City, ſhall be intended to be of the City. P. 13 Ja. B. beton 


Roll Rep. 33. Ik a Thing be alleged in D. the Venue ſhall not be from d 
. Fl. 2). but de Vicineto de D. For otherwiſe the Meighbourhood ſhall j 


eech. 6 39 El. B. R. Bagrave g Cale ddjudged, * 
Ce. J. 599. pl 7. Paſch. 14 Jac B. R. Tydcott v. Weftcomb, 8 P 1 * 
Uri 


nire facias was from W. where it ſhould be De Vicineto de W. and therefore the Inqueſt was quaſh, 
and a new Venire was awarded, Br. Venire facias, pl. 8. cites ) H. 4. 12. 13. 


34. Ik an Action be brought in an inferior Court in a Borough, aj 
Illue is there joined, and a Venire factas is awarded, Quod Venite 
factas 12. iltbergs Burgenſes Burgi c Parochtiæe de B. This is 
good, tho' there may be 12 Burgeſſes of the Burough and Þz 
riſh, and not Inhabitants thereot at the Time of the Award of i, 
Oubitatur. Dill. 10 Car, B. R. between Lovering and Martin, f 
Writ of Exror upon Judgment in Barnſtaple in Devon. Jntrati 
B. 10 Car. Rot. 261. But after, upon Jnformation that all Pr 
cedents there are ſo, the Judgment was affirm'd. Mich. 13 Car, 
B. R. between K and We/ton adjudged 3 and (ut 
Judgment affirm'd Jntratur D. 11 Car. Rot. 454. Tr. 1649. K 
tween Yeard and Harris adjudged accordingly, upon a Mrit ot Eren 
upon a Judgment in Barnſtable, but revers'd for other Cauſe. ji 
an 24 Car. B. K. Rot. 511. | 
35. Viſio may be ot the Vicinage of the Suburbs of the Vill d 
cias of the Briſtol ; for the Sheriff may ſummon any of the Vill, and thoſear 
Briſtol, was of the Vilne of the Suburbs. 8 I). 5. 10. b. adjudged. 


awarded 
good ; for they cannot exceed this Precinct. Br. Viſne, pl. 104. cites 8 H. 5. 10. and Fin 
Brief 892. | 


Venire fa- 


. C. cited 36. So de Vicineto de Briſtol, ts good. * Contra 80 
by Tore --'5. te. d 4 
Ch. J. Roll. Ni 
Rep. 374. pl. 29. which ſee at pl. 33. ſupra.] | me 
| Is. 
wh J zo. 37. Ik an Iſſue be upon a Thing done in Civitate Coventrie, or othet y 
b. Þrocor, ſuch City, the Venue de vicineto Civitatis is good for it does not W 4" 
| IR $4 corned. exclude the City. My Reports. 10 Ta. Proctor and Clifton adjudged, Ve 


ingly. NY, „Ja. B. Same Cale adjudged ; for it is a County in irſelt, and Ml 

Suit. 125. the County may extend into ſeveral Pills round about the City, An 

cordingly, . 38. So de Dicineto Civitatis Eborum, is good, P. 11 Ja. . WW” 

alter Abt * Buckle's Caſe, er Curiam. . 

Debate and 39. Bur if a hing be alleged in London, the Venue ſhall be De 

— of Civitate, + and not Oe vicineto Civitatis, becauſe their Libertics . C 

precedents are well known, and confirmed by Parlament. Wy Reports. * C 

+ Fol. 623. Jd. + Proctor v. Clifton, aDJuDged. 8 
ac 
J1 


Where Viine is laid to be at a 2 in an Action brought in a Superior Court, or within the City, ths 
it be both a City and County, the Venire facias may be De Vicineto Civitatis. ** Latch. 258. Tho! it hath 
been held not good, but that the Venire facias muſt be De Civitate, leaving out Vicinet”. as you m 
read in Stamford. 155. But now the Caſe in ff Cro. 2 Parr. 308. and Bulſt. 1 Parr 129. ſay, that al 
Venire facias's are awarded De Vicinet. Civitatis, which is intended as <vell De Crvitate itſelf, as Del 4 
cinet. infra Juriſclictionem of the City. And ſo it is, De Vicinet. Civitatis, or De Vicinet', or De Civ 
tate Coventry, Eborum, Norwich, Sarum, Briſtow, Exon, and all other Cities which are Counties in U 
themſelves. In all Places beſides London, no Mention is made of the Pariſh or Ward, ++ Ibid. 49; 


But 


— — 8 
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Wo: in London the Pariſh and Ward is mentioned. And therefore it was adjudged-[[|| 2 Cro. 1 50. that it was 


e 1m , . 
: ſat 5 good to allege any Thing done in London generally, but ir muſt be in what Pariſh from which a 
+ thi Venire may be. ut where a Thing is laid in a City, in alta Warda there, and the Venire facias is 
In ts. om the City only, it is well, becauſe it ſhall be intended there be no more Wards in the ſame City. 
t rials per Pais 93. (106) cites 44 3 Cro. 282. 
Wen Trials pe 3 | 

In Caſe of Crd{sman v. Hume, cites 8 H. 5 becauſe the Court has Power to award it; and it 

0 was there ſaid that this Caſe of 8 H. 5. has great Reaſon in ir. 

ny 4+ The Caſe of Proctor v. Clifton. ey 
a le ++ This ” a 1 no ſuch Point being there; and the Caſe is that of Walter v. Manſell, 
eſcat hich ſee infra, pl. 42. _ ; 
Y — | * Cro ]. 150: Pl. 10. 8 4 Jac. B. R. Normanville v. Pope. Cro J. 137. pl. 14. Mich. 4 

B. R. S. C. but not S. P. | 
LC BR 7, Gro. E. 282. pl. 3. Trin. 34 Eliz. B. R. in Error of a Judgment in Aſſumpſit, Beaucamp v. 

| Neogin. 6 
be h, 78. C. cited Godb. 381. 468. Arg. as held good; for (Vicieneto) ſhall imply thoſe within the 
ulh', cox wth and not the Neighbours. And Doderidge J. ſaid that (Vicineto) goeth about the 
Precinct. 

78 C cited Arg. Godb. 381. pl. 468. as adjudged accordingly. 
an 40 [89] if a Thing be alleged in Civitate Briſtol, the venue map Doderi 
em WF ve De Civitate Briſtol — P. 3 Ja. B. R. and by the Ju h 
's 5 8 Clerks laid that they have leveral Precedents accordingly, was a Coun- 


ſel, he 
1 moved for Briſtol to maintain it good De Vicineto; but that it was ruled not good, but ought to be Do. 
Civitate Briſtol. Godb. 381. in pl. 468. Anon. 


41. If an Action be brought in Lyme by the Cuſtom there, and an 
Tſue is to be tried there, a Venire tacias De Vicineto de Lyme, is 
good enough, tho it was objected that it extends to the Meighbour⸗ 
" WF $00d, which is out of the Jurisdiction of the Court; for this is the 
an i common Courſe of all ſuch inferior Courts in England. Þ. 5 Ja. 
i BY >. R. between Walker and II itte. Per Curiam. Hill. 3 Car, B. . 
1. WF betwern * Hang and Groſsman, in Yrit of Error upon Judgment in * 70. 17 
— W Lanceſton in Cornwall, adzudged good De Vicineto de Lanceſton ; y! 5. Croſs- 
a WF and Judgment affirmd accordingly. Jntratur Mich, 2 Car. — 


Rot. 161. S. C. accord- 
ind ingly; for 
F i! ſhall be intended that the Liberties of Lanceſton extend out of the Vill of Lanceſton.— — Noy | 


96. S. C. accordingly. 


42. So Tr. 16 Ja. B. R. in Writ of Error upon Judgment in we 15475 
Newberry, De Vicineto de Jewberry, adjudged good, and Judge, 
ment affirm'd., Jatratur 0. 16 Ja. Rot. 40. between z»/ack aud by the Name 
it Walker. cf err 

- v. Mantel! 
ot And the Court ſaid, that tho*' the Corporation do not extend their Turifdition out of the Vill, yet the 
70 Venire facias being awarded De Vicineto de Newbury, thoſe of the Town may well be returned. 
nd Jenk. 333. pl. 70 So in Caſe upon an ¶Mſumpſit made at Southwark, it was aſſigned for Error, thar 

the Venire facias was awarded De Vicineto de Sourhwark, whereas it ought to be from Southwark. 
* cited 9 H. 5. 10. Sed non allocatur. Cro. J. 504. 505. pl. 16. Mich. 16 Jac. B. R. Beckwith 
, V. Nott. 


* 43. In an Action brought in Briſtol in the Tolſey Court, and the Jo 448; 1 
Cauſe of Action is alleged to be in Briſtol, infra Jurisdictionein . e 
10 WF Curiz, and the Venire tacias upon Not guilty pleaded, is awarded Shurtton 

De Warda ommum Sanctorum infra Civitatem æ Jurisvictionem ». Uumccut, 
i Curiæ; this is good. M. 15 Car. B. N. between Vmment and Ihurſton, the Court 
„ PerCuriam adjudged in writ of Error, and theJudgmentaftirmed 0% 
„ cordingly, Intratur . 15 Car. Rot, 220. But ſome of tbe ad n 
4 Judges laid that it was atded by the Statute of 21 Jac. of Jeotails. the judg- 
. ment. 
7 44. In Treſpaſs, the Defendant preſcribed for a Foot-way leading from H. Mo. 684 fl. 
j ue vian pedeftrem de G. &c. Iſſue was taken u this Preſcription, 945 S. C. 

c and 


16 4 Trial. 
end in al- and the Venire facias was awarded de Vicineto de H. only. Af 
molt the Judgment it was aſſigned tor Error, that it ſhould be de Vicineto de H 
Wine and G. And for that Reaſon Judgment was revers d. Moor 257. pl 
| | 403. Mich. 29 & 30 Eliz. Hennage v. Curtis, 

45. EKjeli ment of Lands in K. and W. the Venire facias was of K. only 
It was objected, that it was not well awarded; tor it ought to have lea 
De Vicineto de K. and V. which was granted by the Court; and tha 
that Defect was not relieved by any Statute. And As was ſtayed, 
and a Venire facias de Novo granted. 4 Le. 85. pl. 178. Mich, 30 
Eliz. in C. B. Seixtberk v. Percie. 

46. Treſpaſs. The Iſſue was, if the Manors of P. and Great H. um 
holden of the Honour of Ewelme, the Ven. tac. was of one Manor only ; 
and theretore ruled to be ill. Cro. E. 260. pl. 47. Mich. 33 & 34 Eli 
in B. R. Horſeman v. Johnſon. | 

47. M. demiſed to L. by Indenture, al his Lands lying in the Parih 
of Maxfield, called Hampſvire-park, Habendum tor 21 Years. L. con. 
nants not to cut any Trees there growing, above one Cord of Weod, withou 
the Aflent of the Leſſor. In Debt tor Breach of Covenant, it was 40 
/iened that the Defendant cut down 20 Oaks, exceeding the Dnantity of a Ct de 
of Weed. The Venire facias was awarded de Maxfield. It was moved in log 
Arreſt of Judgment, that the Venire facias was ill awarded de Max. — 
field ; and that it ought to have been De Parochia de Maxfield. Bu 
the Plaintiff had his Judgment, and the ſame affirmed in a Writ of Er. 
tor; and held by the whole Court, that the Venire facias was well A 
awarded. Bulſt. 46. Mich. 8 Jac. in Lygkerrit's Caſe, cites it 82 i p 

Caſe Trin. 40 Eliz. between Morley and Lapham. | 


— 
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48. In Debt upon Obligation, Payment was pleaded apud Domum Maſi _ 
| nalem Refforie de Much-Hadham in Hertfordia, and the Venire was De ; 
N vicineto de Much-Hadham. The Court held Much-Hadham is intended D* 


here to be a Vill, and the Rectory of Much-Hadham and Much-Had- wr s 
ham to be all one, ſo the Venire good, and Trial good, and a Judg- x 
ment in C. B. afftirm'd, Cro. E. 804. pl. 4. Hill. 43 Eliz. B. R. Ker 


7 Was 
chever v. Wood. Lan 
Yelv. 26. 49. In Replevin the Defendant avow'd, that the Place where &c. was * 
Lovelact's holden of him as of his Manor of Kingſdown in Com. Kent. The Iſſue was } 
—— = on the Tenure, and the Venire Facias was awarded from Kingſdown. The 5 
ind — Avowant had Judgment. It was aflign'd for Error, that the Venire Fa. the 
Fenner J. cias ought to have been De vicineto of the Manor of Kingſdown alſo ; for it \ 
the Diverſity ſhall be intended 2 Places, and nor one, nor that the Manor is in the 15 
bete 2 fame Vill, and then the Viſne ought to be of both; and all rhe Cour * 
Tenant holes . "Ew d 1 - {; h ; 1 g : 
rs of a la- Were of that Opinion, and ſo reverſed the Judgment. Cro. J. 8. pl. 8. Vir 
ner, and Paſch. 1 Jac. B. R. Lovelace. v. Wilcocks. 
<-here as of | 7 
x Seigpiory in Groſs ; tor where the Avowant has only a Seigniory in Groſs, there the Viſhe ſhall be 1 
only where the Land lies; but where the Manor which is local, and which by Intendment has Free- Wa, 
holders, there the Trial ſhall be as well from the Manor as from the Place where the Tenure lies.— aud 
And ibid. 27. another Diverſity was taken and agreed, <vhere it appears by the Record that the Land les Det 
in O. and is held of the aner of D. in D. and where of the Manor of D. only. For in the firſt Caſe the Alt 
Viſne from I. 8 ſufhcient, becauſe ir appears that both the Land and the Manor is in D. But in 1 
rhe other Caſe the Viſne mult be from both, becauſe Non conſtat that the Manor and Land lie in one e 
Vill; and the Manor of D may be in S. or V. as well as in D. and therefore in the principal Cafe : 
Judgment was reverſed. And Precedents ſhewn accordingly. Pia 
| Hy 


Brownl. 100 Fo. Debt upon the Statute 2 Ed. 6. for not ſetting forth Tithes, and di- * 
S. C. and R © : 5 dle 
ems to be Aare that he was Parſon de parva Lavar in the County of Eſſex, and thus F: 
a Tranfla- 7he Defendant had ſo many Acres of Land infra Parochiain de parva Laval, Na 
tion of Yelv. ſowed with Wheat, and that apud parvam Lavar aforeſaid, he took aud car- Be 
- _ upon ried away the Wheat, without ſetting forth the Jithes; upon Nil devet 
274 6 fe pleaded, the Plainrift had a Verdict ; it was objected that here s 2 
uot ſetting à Miſtrial, becauſe the PVenire Facias was de paro: Lavar, when « 10 
ought 


— 


Trial. 165 
ought ro be de Parochia Parvæ Lavar ; but it was anſwer'd, by this Ac- forth bis ws 
tion no Tithes are demanded nor recover'd ; but the Deſendant is only Tithes of 

uni hd tor Contempt againſt the Statute in nor ſetting forth Tithes, and . - 
the Wrong of which the Plaintiff complains is laid _ in the Vill of — hg 
Parva Lavar, and not in the Pariſh &c. tor wherever the Pariſh is named Deferdant 
in che Declaration, it is only Conveyance to the Action, and not of the pleaded Ni 


dabſtance of it; for the Tort and Grievance is only in Parva Lavar, yt. After 


and adjudg'd accordingly. Velv. 126. Paſch. 6 Jac. B. R. Oliver v. vas objected 
Collins. that the Ve- 


- mire Facias 
was from H. parva, and not de Parochia of H. parva ; but the Court were of Opinion that it might 
be tither of the Vill or Pariſh of H. parva, becauſe both were named in the Record. And Judgment for the 
Plaintiff. Brownl. 52. Mich. 14 Jac. Bawkey v. Iſted. Hob. 218. pl. 285. Bawtrey v. Iſted 
$ C but S. P. does not appear. 


gr. Caſe &c. for that the Mayor Sc. of IJ. in the County of Cornwall, Bulſt. 46. 
were ſeiſed in Fee of 3 Water- Mills in L. pred” &c. and ſo preſcril d to have RS. * 
1 Water-courſe running from H. in the Pariſb of L. anne to the ſaid Mills L . 
&c, ani that the Defendant at L. aforeſaid, between H. and the ſaid Mills, Caſe. 
lig d a Trench, and diverted the Water-courſe c. Upon Not Guilty, it 
was found for the Plaintiff. It was moved, that the Venue being from 
the Vill of L. was ill, and that it ſhould be from the Pariſh of L. for 
the Water-courſe is alleg'd to run from H. in the Pariſh of L. and the 
Stopping is between H. and the Mills. Sed non al locatur, becauſe the 
Pariſh of L. and the Town 4 L. are intended to be all one; and H. is only « 
Lien Conus, and no Vill by Intendment, and adjudg'd tor che Plaiarift. 
Cro. J. 263. pl. 27. Mich. 8 Jac. B. R. Wray v. Velper.. 
52. In Dower the Demand was De tertia parte manerii de D. and alſo; Nels. Abr. 
De tertia parte terrarum in H. The Venire Facias was of H. only, At- 497- Pl. 24 
ter a Verdict for the Demandant it was aſſign'd for Error, becauſe the ude'd; — 
Venire Facias ought to have been De manerio, and not of H. But it 1 do not ob. 
was moved on the other Side that it was good for the zd Part of the ſerve it to be 
Lands in H. and the Verdict having found that the Husband was ſeiſed ſo. 
ol the Manor of D. it was likewiſe good for the Whole. Godbolt, 257. 
pl. 354. Paſch. 12 Jac. B. R. Wroteſly v. Cavendith. . . 
$3. The Plaintiff declares, that ſuch a Day and Year, at Curdworth in 
te laid County, he demiſed to the Plaintiff 2 Acres of Land, with the 
3 in the Pariſh of C. and the Venire Facias was of the Pariſh 
0 And after Verdict, Exception was taken, becauſe it was not of 
urdworth ; but it was adjudg'd good by the Court. Browal. 130, 
Mich, 12 Jac. Arden's Caſe. 
| 54. Caſe in nature of Conſpiracy, in indicting the Plaintiff” of Felony 
/1ppoſed to be done at Meſt-Brummidge at Cawcott-Hills. The Iudictment 
was prefer” d at Stafford at the Aſſiſes, and the Fury found Ignoranns ; 
aud the Ven. Facias was awarded De Stafford, and held good; for rhe 
Defendant did not only there prefer his Bill againſt him, but did there 
alſo take a falſe Oath againſt the Plaintiff. 2 Bulſt. 331. Hill. 12 Jac. 
Hercott v. Underhill. | | 
J. Debt upon the Statute 2 Ed. 6. for not ſettin 5 Tithes. The; Nets Abr. 
Plaintiff made a Title by Leaſe to him of the Rectory f L. in King fton 1190p A b pl Abo 
Hull; and that the Defendant occupied 30 Acres of Land in S. in Kingſton, te 
'n a Place call d T. the Tithes whereof belonged to him &c. Upon Nil debet it . Mil. 
pleaded, the Plaintiff had a Verdict. Bur it was moved that here was a trial, but L 
Miſtrial, becauſe the Venire Facias was awarded from E. when it - not 4 
wald be from S. where the Tithes did grow. Brownl. 76. Cooper v. ay mn 
On. 76. 
56. Treſpaſs, and counted that he was ſeiſed of the Manor of D. in R. 
nd L. and preſcribed to have Eftrays ; and that an Ox coming into the 
Manor as an Eſtray at L. the Defendant ſeiſed him. Defendanr Pleaded 
Uu Ac 


— 


'Traal. 


The Report 
Is as here, 
but ir ſecms 
not very 
clearly re- 
ported. 


Met Guilty. The Venire Facias was awarded out of L. only, and 
was objected it ought to be of the Manor of R. or from both R. and, 
But non allocatur, becauſe the Treſpaſs was alleged to be done ther 
and the * "gh ar did not come in queſtion. Cro. J. 513. pl. 25. Mick 
16 Jac. B. R. Dalton v. Barnard. | 

57. In Replevin for taking a Diſtreſs at Baildon, in a Place there cal 
S. Defendant made Contſance as Bailiff to V. H. becauſe the Houſe gn 
held of him as of his Manor of Baildon. Plaintiff replied Hors de 1 bu 
The Venire Facias was De vicineto of Baildon. Aſter a Verdict it ys 
objected, that it ought to have been as well of the Manor as of d 
Town; but adjudg'd tor the Plaintiff, becauſe it did not appear that fl. 
Manor was larger than the Town, Hob. 305. pl. 386. Trin. 18 Jac, Steel 
v. Harley. 

58. Revlevin for taking his Cattle at S. in the Pariſh of C. The Defen. 
dant juſtified as in his Freehold Damage feaſant. The Plaintiff” ſaid, l. 
had Title of Common. in the Place where, as to his Tenement belonging 
by a Preſcription. Iſſue was join'd upon the Preſcription. The Venire H. 
cias was from C. only, and not from S. where the Place of taking va, 
as it ought to have been. It was the Opinion of the Court, that it wy 
a Miſtrial, and a Venire Facias de novo was awarded. But it was faid, 
that if the Venire Facias had been of the Pariſh of C. or it had been al. 
leged in the Bar that the Land was in C. prædicta, then C. the Vil. 
lage, and C. the Pariſh, had been intended to be both one; but nx 
being ſo alleg'd, it may well be intended that they be ſeveral. Cu 
J. 67 55 676. pl. 10. Mich. 21 Jac. C. B. Sir William Tharold . 

ight. 

Ng. In Caſe the Plaintiff ſets forth, that he was Steward of the Mann: 
of K. and other the Manors of the Biſhop of G. and that the Defendan 
diſturbd him in the Court of the Manor o K. &c. Upon Not Guilty it 
was found for the Plaintiff, It was objected that here was a Miſtrial, 
the Diſturbance being —- bn to be in the Court of K. and fo inthe 
other Manors where no Vills are, and the Trial being of the Viſne d 
the Manors, whereas it ought to be of the Vills where the Manors are. 
But the Court held, that becauſe ſome of the Manors are alleg'd to be 
within thoſe Vilis, and the Venue being of thoſe Manors, it ſhall be 

ood by the Statute, tho? it be of fewer or more Places than it ought to 

Cro. C. 16. pl. 8. Mich. 1 Car. in C. B. apud Reading, Cook 
Younger. | 

60. In Ejectment the Plaintiff declared on a Demiſe of a Houſe &c. in 
D. Upon Net Guilty pleaded, the Plaintiff” ſuggeſted that the Pariſh 5 
D. is in Rumney, within the Cinque- Ports &c. and that A. is the next Ii. 
lage &c. Whereupon a Venire Facias was awarded De viceneto de A. 
and found for the Plaintiff. It was aſſign'd for Error, that the Venite 
Facias was not well awarded, for the Suggeſtion ought to have been 
that D. is within the Cinque-Ports, and not that the Pariſh of D. 13 
within them; for D. may be a Vill of itſelf. But the Court held, that 
the Vill and Pariſh are intended all one, unleſs the contrary appear, and ſo 
no Error, and Judgment affirm'd. Cro. Car, 150. pl. 4. Hill. 4 Ca. 
B. R. Bach v. Gilberr, 


(H. b) Per 


Per 


8 
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(H. b) Per Pais. Viſne. Out of what Place it ſhall come Ses (8. b) 
in the ſame County. Iv Reſpect of the Jae. (C. b) 


1. ] N Falſe Impriſonment for Impriſonment in D. if the Defendant Faux Inpri- 


juſtifies in 8. by Force of a Warrant in a Franchiſe in S. and — of an 
the other avers his Mit, and ſo the Iflue taken upon the Impriſonment b. e . 
in D. the Venue ſhall come from D. only. 42 All. 7, The Defen- 

dant . 

ly a IF arrant upon a Capias out of C. B. directed to the Sheriff of Suffolk, made at Bury &c 1 bee 
ſue c De ſon tort demeſne ; a Ven. Fac. was awarded De vicineto de W. only. It was inſiſted that the 
len ue oue ht to have been from Bury and ii, and not from one of them only. And of that Opinion was the 
whole Court. Cro. J. 95. pl 22. Mich. 3 Jac. B. R. Sturges v. Judkin. 


2. Tf a Suit be in the Eccleſiaſtical Court for Tithe of the Manor of Godb. 203. 
Lumington, which extends into Stangrave and 3 other Parithes, and Pl 291. 8 C. 
lays a Modus Decimandi in one Parith only, fCilicet, in Stangrave, for — 0s 
all the Manor, upon which they are at Iſſue, the Venue ſhall be from 
Stangrave only, and not Orc Vicmeto Yaneri ; tor here the Cul⸗ 
tom ts fixcd to the ]aarilh of Stangrave, Mich. xx Ja, B. between 
Nerton aud Liſter adjudged. 

3, In an Action of Treſpaſs of Battery in London, if Defendant Trials pen 
jultifies in Middleſex, by Proceſs out ot the new Marſhal's Court ar Pais, 83 
Whitchall, that he arreſted him, and becauſe he would not go with (93) 
him he beat him &c. without that he was guilty at London, or elſe- 
where, out of the Juriſdiction of the ſaid Court, to which the JIlain- 
tiff replied, and confeſs'd the Arreſt, but that he De Injuria ſua pro- 
pria, abſque tali Cauſa, beat him “ apud London, — which they are 
at Jue; this ſhall be tried in London; for the Words Abſque talt * Fol 524 
Cauſa are void, the Jſſue being joined upon a Place certain, ſcilicet 
London. Ill. 11 Car. B. B. between Cobb and Broxupp. Der Cu⸗ 
tam adjudged, in Writ of Error upon a Judgment in Bank pen 
ſuch Verdict, and this now affirm d. Jntratur. BD. 11 Car. Rot. 

Gn. But the Court ſaid that he might have demurr'd upon this 
ea, 


4. Where Debt is brought in L. and the Defendant pleads the Covenants 
performed in S. Viſne ſhall be of S. Br. Viſne, pl. 19. cites 44 E. 3. 42. 

5. In Covenant, the Defendant ſaid it was made upon Condition at another Otherwiſe it 
Place, and the Plaintiff” ſaid that it was made fimply where the Writ is i if it had 


brought ; and Pais was awarded where the Wric was brought, and 8 6 = 
where the Plaintiff counted. Br. Viſne, pl. 22..cites 45 E. 3. 15. ' ſonment at 


another 


Place; for then Pais ſhould be where the Impriſonmet.t was alleged. Ibid. 


6. It was reſolved, that when an Iſſue is joined upon Non conceſſit, 


it thall be tried where the Land is: But if a Leaſe be in Oneftion, and 
Non conceſſit is pleaded to it, it thall be tried where the Leate was made, 
Godb. 233. pl. 322. Mich. 11 Jac. in C. B. Bagnall v. Pott. 

7. Reſcous in A. of Goods diſtrained for Rent upon a Demiſe in 3 Vills, 1 Salk. 259 
VIZ. A. B. and C. the Venue is well where the Reſcous was; for tho” the EF * 2 
Demiſe, Rent, Diſtreſs &c. were in Iſſue at the Trial, and oughe to be nt "+ rag 

roved, yet the principal Affair in Queſtion, for which this Action was —Lutw.21 3. 

roughr, was the Reſcous, which was at A. and from thence the Venue 8 C. ſays 10 
came well enough. And Judgment was given for the Plaintiff, Lord E 4rongy 


Raym. Rep. 170. Hill. 8 & 9 W. 3. C. B. Bellalis v. Burbriche. nn lng Of 
| nue laid 
where the Reſcous was made; but it was anſwer'd, and ſo agreed per Cur. that there was nfhcient 
Al.eoatlon 


— —̃ 


5 1 
168 Trial. 
a... _ * — 
Allegation of irs being made at A. fer it was ſaid that the Grain was impounded in a Barn Parcel of the 
demiſed Premiſſes, ard that the Defer.dants at A. afcreſaid, reſcued it out of the ſaid Barn, fo that 
ſid Barn ſhall be ir tetded to be at A. for otherwiſe they could not reſcue the Grain at A. out of th 
ſaid Barn. It was further objefted, that tho“ the Venue be admitted to be laid at A. yet it is ng 
od; for that it ought to come from the three ſeveral Vills where the Lands lay, But it was reſoly« 
that the Venue is well laid; for this A#ion is founded upon a Tort and not upon the Right of the Land and 
the Demiſe is only an Inducement to the Action; and the Tort is the Principal Matter and therefore the 


Venue ſhall be laid where thz Tort is done. And afterwards in Hill. Term Judgment was given ( 
the Plaintift. 


' «@ x 
— — ny 2 4 


H — 


—  — 


8. Indelitatus Aſſump/it ſer 50 l. Mcrey lent, The Defendant Plea Ki 
Infancy ; the Plaintiff replies that the Mcney lent was /aid out for Nee\. 
ſaries tor the Detendant and his Family, But becauſe the Plaintiff haj 
laid the Venue where the Money was leut, and net where the Neceſſaris if 
were bought ; gd 2ment was given againſt him, Comb. 482, 483. Tin bt 
10 W. 3. B. R. Ellis v. Ellis. 

y Salk. 380. 9. On an Indiitment for not returning a Fuftice's Warrant, the Venue | 
S but. need only come from the Place where the Neglelt was, without Regard ſh 
S. T. does to where the Warrant was made, or executed. Per 3 Juit, - 2 Ld. Razm 
appear. Rep. 1191. Trin. 4 Ann. The Queen v. Wyatt. 


rn 
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(H. b. 2) ere the Land is. 


ſame County, it ſhall be tried by the Alliſe. 50 E. 3. 1. b. 
Trials rer 2] 5. But in Treſpaſs in one Vill, it a Releale be pleaded, dated 
Pais, 1c5, in other Vill in the ſame County, which is denied, it ſhall not be tric 


(116, 117) op the Vill where the Treſpaſs was done only, but by both, 5 
+ 3. 1. 8 
[3] 6. In Debt for Rent upon a Leaſe of Land in D. the Iſſue is, 
whether it be paid in S. in the ſame County; this ſhall be tried in D. 


where the Writ is brought, and not where the Papment 18. 46E. 


x7: . 
[4] 7. In a Formedon, Defendant pleads a Releaſe dated in D. C0 
ch the Plaintiff pleads Impriſonment at S. This ſhall not be tried 

- the Land is, but where the {mpriſonment is alleged, 2: 

+ 3, 10. 

[5s] 8. In Aſſiſe, if it be pleaded that Parcel of the Land is in « 
Franchiſe, and the other ſays that all is in Guildable ; this ſhall bt 
tried by the Alliſe. 30 All. 13. Co. Litt. 125. b. | 

[6] 9. In Aſliſe in a Franchiſe, if the Tenant ſays that the Land 
our of the Franchiſe, it ſhall be tried by the Aſſiſe. 31 Aff. 9. 

This, it 7, Debt upon a Leaſe for Years, the Defendant alleged in Bar thi 

ſeems,ſhould Gree was made at another Place, and prayed Pais there, and yer Viſne ws 

be 45 E 3. awarded where the Land was, and not where the Gree made was al- 

5-2 Pl. 9. leged. Quod nota. Br. Viſne, pl. 20. cites 45 E. 3. 3. | 

8. Forcible Entry in the Manor of D. The Defendant ſaid that A. ue 
ſeiſed, and gave to B. and C. his Feme, and to the Defendant, and 10 fl. 
Heirs of the Doty of the Baron; and the Baron and Feme died, and the Plain- 
tiff claimed by Deed of the Baron &c. and it was challeng'd for the Vilne, 
becauſe he did not ſay in what Vill the Manor was. Fr non allocatur; 
tor it ſhall be where the Manor is. Br. Viſne, pl. 50. cites 19 H. 


6. 99. 


[1] 4. 17 Aſſiſe Tenant pleads a Releaſe dated in other Vill in the 
( 


mm 
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(I. b) Trial. 
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fn b) Trial. In what Caſes a Trial in one Iſſue ſhall 
bind the ſame Party in other Iſue upon the ſame Matter. 


1. IN Aſliſe, if the Parties are at Jute upon a Deed, and after upon 
other Action are at Iſſue upon the ſame Deed, the Trtal in the 
A\tile ſhall bind the Parties in the other Action. 12 Þ, 4. 8. b. | 

2. In Debt againit 2 by ſeveral Præcipes, if one pleads a Releaſe, Trial per 
and they are at Iſſue upon the Deed, and 5 other pleads the ſame Plea, e IITY 
fit be found the Deed of the JPfaintif in the firſt Jfue, this ſhall 
bind him in the d Jfſue. 12D. 4.8. b. 

3. Aka Pan be tound guilty of a Proviſion in a 8 Impedit, this 
ſhall bind hum in Premonire ũgainſt him for it. 11 Þ, 4. 18. b. 

4. In Treſpaſs, if the Oetendant pleads Villeinage in che Plaintiff, Tal, per 
upon which they are at Jffue, and this is found againſt the Defen- Pais, 25. 
vaut, this ſhall bind the Detendant in the ſame Jſſue depending in (21) 
oher —.— in the ſame Court between the ſame Parties. 44 All. 

adi + | 

g 5, Ik a Pan be ound guilty of a Conſpiracy upon an Indictment at Trials per 
the Suit of the King, yet this ſhall not bind him in a Writ of Con: Pais 25- 
piracy at the Suit of the Parry, but he may plead Not guilty to it.. 

27 All. 13. | 

6, Ik a Man be attaint ar the Suit of one Party, this ſhall not grieve 
him at the Suit ot another of the ſame Matter; for the Verdict may be 
talſe, 27 Aff. 57. ; | % 

7, Jt a Man be indicted for taking 8 Marks from one J. S. by Ex- SADLY 
tortion, and the Detendant be put in Grace of the King, and makes a Fol. 625. 
Fine, and after J. S. ſues a Bill againſt him of the ſame Extortion, the MET 
Defendant cannot plead Not guilty thereto, inaſmuch as he has ac- p.;. . 1029 
knowledged it at the Suit of the King ; for this is ſtronger than a 
Finding by Verdut. 27 All. 57. by Sharde. * 


— F # P_ 
; 


a 


K. b) Trial. In what Caſes a Trial againſt one all be 
againſt others. 


1 T TE who is nor Party to an Ifſue, cannot have Attaint or Chal- Trials per 
5 lenge to the Inqueſt, nor ſhall be bound by the Trial, 11 Þ, 488 25. 
4. 39. U. : 

2. In Treſpaſs againſt 2, and one pleads a Releaſe, upon Trials per 
are at ſue, 129 the other Defondage juſtifies as Bey Wir ory Pais 25: (42) 
they are at Iſſue upon the ſame Plea; if the Jſſue be found againſt Tr 
the aſter, yet this ſhall not conclude the Servant, becauſe he can- on« Ifen. 
not have Attaint thereupon, nor challenge the Jnqueff. rr D. 4. 30. dane plead; 


: 2 Releaſ; 
to himſelf (which in Law extends to both) and the other pleads Not guilty (which extends du * 
If) or if one pleads a Plea, which excuſes himſelf only, and the other pleads another Plea which goes 
to the whole; if that which goes to the whole be found, the other Defendant ſhall rake Advantage 


No becauſe in a perſonal Action the Diſcharge of the one is the Diſcharge ot both. Co. Lit. 
5. b, | 


3. The ſame Law ſhall be upon Trial againſt the Maſter, by Proceſs 


119.4 30. b. | 1 Atl 
A'S 4. Do 


agalnſt Witnelles. 
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Trial. 7 


S. P. Br. Eſtoppel, pl. 61. cites 8 H. 4. 17. 


5. Tf a Releaſe be pleaded by two ſeveral Tenants at diverſe Ting 
and ſo ſeveral lifues, it it be fulliſd againſt one, pet it ſhall not bind c 
other, becauſe he was not Party to the Trial. 11 Þ. 4. 30. b. 
6. Conſpiracy againſt tuo; the one appeared and pleaded Not guilty, ud 
N the other made Default, and he who pleaded was found guilty with the dhe, 
* Orig. (Et) * who made [3efauit, and good, and the Plaintitt recover'd ; and yer 
this Verdict ſhall not bind the other who made Default, and one alone 
cannot conſpire. Br. Verdict, pl. 88. cites 24 E. 3. 73. e 
7, The Incumbent ſhall be eſfopp'd by Plea tried againſt his Patron. B. 
Keef pl. 72. cites 38 E. 3. 31. 
8. Ia Plea Reul, as in Precipe, brought as Heir to his Father, againf 
2, it the one pleads a Plea which extends bur to himſelt, and the othe 
leads a Plea which extends to both, as Baftardy in the Demandant, andir 
s found tor him, yet the other Iſſue ſhall be tried; for he ſhall not ta 
Advantage of the Plea ot the other, becauſe one Jointenant may lk 
his Part by Miſplea. Co. Litt. 125. b. 


(L. b) Trials. At obat Time it ſhall be tried. 


5 17 a Man be indicted of Extortion before the Juſtices of Peace at 


49 pl ap their Sethons, and the Detendant the ſame Setlions traverſes itz 
Hill 1c Yet he cannot be compell'd to try it the ſame Seſſions. Hill. 11 Car, 


B. R. Ibid. B. R. Hunden Cale, adjzudg'd in Writ of Error upon tuch 
pl. 2.5. C Trial, and Judgment agatnft him at the Sefftons at Sarum, and 


r Bam. the JUDgment reverfed accordingly, per totam Curiam for aYan 


fead's Cale, Cannot be ready to anfwer Yatrers which ſhall be upon the ſudden 
— . this objected agamit him. Tr. tz Car. B. R. Harnavie's Call, ud 


Opinion zuldg d; and an Jndictment againſt her in London at the Seſſions 
Kere all the Holiſe, for being a Scold. reverſed accotdingly. A. 16 Car, 


de Pires” B. R. + +rideane's Caſe, a Judgment upon Indictment for polo 
ought ro WF J. S. betore the Juſtices of Weſtmintfer, reverted per Curtam. 


have a con- 
venient Time to provide for Trial. But where ore was indĩcted at Newgate Seſſions for ingroſ⸗ 
fing, which was removed De iato B. R. Exception was taken that the Trial was ill, becaule 
it was tried at the ſame Seſſions that he was indicted; ſed non Allocatur ; for it is uſual and the com- 
mon Courſe to try it at the ſame Time that the Party is indicted, eſpecially as this Caſe is, being at the 
Gaol Delivery, and the Party in Priſon; and cites 9 H. 8. Kelloway 159. That Trial before juſtice 
of Gaol Delivery may be the ſame Day. Cro C. 314 pl. 6. Trin. 9 Car. B. R. Penn's Caſe. .. 
320. pl. 4. the King v. Pen 8. C but S P. does not appear. So where one was indicted of Bar- 
ratry, and Judgment given againſt him, it was aſſign'd for Error, that upon the Indictment, Proces 
being awarded, he appear'd gratis at the following Aſſiſes, and pleaded Not guilty ; And then a Vente 
Factas was awarded returnable the ſame Aſſiſes, and was thereupon then tried and found guilty, That 
this Venire facias was miſawarded to make ir returnable at the fame Aſſiſes, where it ought to have 
been returnable at the next Aſſiſes, ſo as there ouglit to have been 15 Days betwixt the Teſte of the 
Writ and the Day of the Return, and not to have been made returnable the ſame Day, ſed non Allo- 
catur ; for it'is the common Courſe throughout all England. And as Rolls, who moved it, faid, Th 
true it is, when he is in the Gaol ſuch a Trial may be the fame Aſſiſes: but not ſo when the Party 5® 
large and comes in gratis. Bur the Court ſaid, it is all one; and the Trial gcod as well in the ce 

az in the other: And ſo it is bere a good Trial. Cro. C. 3430 pl 4. Hill. 9 Car. B. R. Chapman's Caſe — 
Tenk. 317. pl. 18. —— Jo. 379. pl 10 Hill. 11 Car, the King v. Lamſcrue, which was an Indict- 
ment againſt a Sheriff 's Bailiff for Extortion, and reverſed becauſe Juſtices of Peace cannot try one, h 
is indicted, the ſame Day that be is indicted. And ſeems to be fawe Cate uh that of Brunieen. 


The 


TSS 


SS DS SSS. 


& M. in B, R. the Queen v. Jones. 
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adn. tt.” * 


— 


Ahe Gen of Seſſions may try the ſame Seffion when Iffue is join'd, if thite bo an Adjourmnent. fo 7 
there * be 15 Days for the Retwrn of the Venire ; Per Holt A] Gs nota. Comb, 235. Hl, W. 


© 4 


2. Janos of Oyer and Terminer cannot inquire one Day and tha Trials per 


| ſame Day determine, nu more than Juſtices of Peace æc. But Juſ- P*is, 26. 
tices of Gaol- Delivery, and Juftices in Eyre, well may cc. Rel = is bs 
P. 9 D, 8. 159. b. by all the Juſtices, Contra C. 4 Jnſtit. 164. yo aſſenſu 

| | they may. Sid. 3 


3. 28 be indicted of Felony before the Juſtices of Peace, * the NADL" 
Jultices of Peace cannot proceed to his Deliverance at the fame Day * Fol. 525. 
chat he is arraign'd. 22 E. 4. Corone, 44. declared by all the Jul. OY 
tices of England to be oblerved as a Law. Pais, 26. 

| (22 

4. Ik an Indictment he taken in B. R. or in the ſame County where "a I. i. and 
the B. R. ſits, and this removed into B. R. the Oetendant may be tried the Notes 
upon the ſame Day that he is arraign'D ; becauſe the Court of King's << 
Bench, for all Offences in the ſame County where it lits, ts aCourt P., 2. 
of Eyre. O. 11 Car, B. R. Brunſaen's „held and ſaid to be (22) 
the common Courle. | 

5. Bur if an Jndictment be taken in another County than where 
the B. B. ſits, and it is removed into B. R. there ought to be a1 
R. 


Days between the Arraignment and the Trial, becauſe in ſuch C 
the Court is not in Nature of an Eyre, Dill. 11 Car, B. 
hrunſden's Caſe, held and ſaid to be the common Courle, 

6. In an Action of Debt upon 2 Obligations, i the Detendant pleads If there be 
to one Not his Deed, and to the other that it is void by the Statute of Demurrer 
2 H. 6. upon which the Plaintiff demurs, and takes Iſſue upon the firſt for Hart, and 


an Iſſue for 


Plea, the Iſſue map be tried before the Batter in Law determined. Part, the 
* ** B. per Cutiam, and there laid to be before adjudged morcorderly 
in Z. B. 


ourſe is to 
give Judg- 
ment upon the Demurer firſt ; but yet it is in the Diſcretion of the Court to try the Iſſue firſt, if they will. 
Co, Litr. 5 2. a,—S. P. Co. Litt. 125. b—8. P. Or if the Declaration be againſt two Defendants, and one 
temurs and the other takes Ifſue, rhe Court ſhall determine which they pleaſe hrſt; for in both Caſes 
there are two Iflues, the ore in Law and the other in F act, each of which is independant of the other, 
15 herever there is a Demurrer, quoad that Perſon or Fact it is an Admirtance. Gilb. Hiſt. of 
CB. 55. | 
In Action upon the Caſe for Words (and in all other Actions.) If the Defendant demurs upon one 
Part of the Words, and pleads to Iſſue upon other Part of the Words, it has been a great Queſtion 
much debare4, wherher the a ſhall give Judgment preſently upon the Part that is demurr'd to, or 
whether they ſhall ſtay till the flue be tried for the other Part; for they have uſed ſomerimes one Way 
and ſometimes rhe other Way: Bur in the Principal Caſe at the Bar the Judges gave Judgment 
uon the Demurrer, becauſe as Doderidge ſaid this is the belt Way, inaſmuch as when the Iſſue after- 
wards comes to be tried the Jury may alleſs the Damages having Reſpect ro all the Matter Lat. 4. 
Tin, 2 Car. Anon. See (M. b) pl. 16. | 


7. In Wrir of Entry againſt 2, the? arc at Iſſue, and at Niſi Prius 
one makes Default. Inqueſt ſhall be taken againſt the other im- 
mediately ; tho if at the Petit Cape return d againſt the other, the 
Demandant Holds him to the Detault, and the Detendant faves the 
Vetaulr, all the tit ſhall abate, ſo that this Inqueſt is taken De bene 
eſſe; for they have ſeveral Moieties to loſe. 12 D. 6. 6. d. 5. 

8. An Athie ot Novel Diſteilin cannot be taken by Parcels. 17 E. 
3+ 48, 19 All. 14. 21 Aff. 21, | ny 

9. In Aſſiſe againſt diverſe, if the | 
one, the Aſſile ſhall not be taken, becaule it is inconventent to ma 
the Inqueſt to have Day, and to be without Day. 12 0. 6. . 

10. In Treſpaſs againſt diverſe who plead to Iſſue, and at the Return 
of the Inqueſt one makes Default, the Inqueſt ſhall not be taken 
againſt the other, 12 0. 6. 7. | ; In 

TI. 


Writ be ſerved againſt all except 


172 Trial. 
11. In. Juris Ucrum & Mortdanceitor, where diverſe Summons an 
in the W ric by Plea and Proceſs the Jury or the Aſſiſe may be tan 
by Parcels, Having regard to the diverie Summons which are n * 
Lieu of diverſe Origmals; but the Record ſhall make Mention 9 0 
rhe Severance of the Plea, 17 E. 3. 48. 72. 
12. Tf the Parol demurs by Protection tor one Tenant, vet the Jun 
ſhail be awarded againſt the others upon the fame Original; for ths 
Severance appears by the Record, 17 E. 3. 43. 
13. But in a Juris Utrum againſt diverſe, who are ſummon'd and «. WW 
ſoin d, and atter make Default, the Juty (hall not be awarded again} W wi 
the one only without the other, becaule the Original is intire, and tg 
Severance is after. 17 E. 3. 47. b. Adjudg'd i b, : 
14. An Aſſiſe of Novel Diſſeiſin cannot be taken by Parcels. 14 E. 1 
2. 48. 19 All. 14. 21 Aff, 21. 28 All. 42. adzudg'd, 
15. As in Aſſiſe, if the Tenant pleads Jointenancy with a Stranger, 
by Deed tor Parcel, and picads tor the Relidue to the Aſliſe, and the 4 
Plaintiff avers him fole Tenant by the Statute ; the Aﬀſiſe ſhall ſtap fo; WW ©; 
2 whole by this lea of Jointenancy, becaule it ſhall not be taken t ed 
125 JIarcels, 19 All. 14. 21 Alt; 21. 22 All. 7. | 
RAJ 15. So in Aſſiſe by two, if the Tenant pleads the Releaſe of one in [tl 
Fol. 627. Bar agatnſt him, and againft the other pleads to the Aſſiſe, and Wir. | 
— neſſes are named in the Deed, by which [Means] tt cannot be trig na 
immediately, and therefore the other {fue ſhall not be now tried, but 80 
ail ſhall be adzourn'y, 26 All. 29. adzudged. | | 
17. So in an Aﬀſiſe by two, if the Tenant pleads againſt one his Re. 
leaſe in Bar, dated in a toreign County, the Aſliſe ſhall be adjourna bY 
for all, becauſe it ſhall not be tried by Parcels. 28 Af. „ . 


— 
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| \ 

adjudged, | | 8 

Quære 18. In ſome Caſes att Aſſiſe may be taken at diverſe ſeveral Times n 
ind the tot. 15 E. 4. Aff. 4% | W ſl 
lowing Plcas  19- As in Alliſe againſt two, and one takes the intire Tenancy and C1 
are to be pleads in Bar, and the other prays in Aid of the King, tf the Plaintiſ 0 
found; for I ſays that he who pleads in Bar is the Tenant, and not the other &c 1 
len tie The Allile ſhall be taken to inquire which of them is Tenant, and f tk 


to no Pur- It be found that he who prays in Aid is Tenant, he ſhall have Ald. 
poſe. — Bur (It ſeems the Writ ought to abate for Diſpriſon_of the Tenant,) Wl '; 
ice pl. 14,15. AND the Aſſiſe ſhall be taken at another time. 15 E. 4. All. 33. 
17. above. 20. [So] In Aſliſe of Mortdanceſtor, if the Tenant vouches, and tac 
the Demandant counterpleads the Voucher now the Aſſiſe ſhall be rh 
taken, and tif it be tound tor the Tenant he ſhall have his Voucher, wh 


| 4 f 
and the Aſſiſe ſhall be taken again cc. 15 E. 4. All. 33. . 
21. So if Leiſee vouches him in Reverſion who -counterpleads the tri 


Place; this ſhall be tried by the Aſſiſe, and when it is found cc. then Wh 
he ſhall plead, and the Aſſile ſhall be taken again. 15 E. 4. All. 33. 

22. So if an Aid or Receipt be counterpleaded, and the Aſſile taken 
and found, by which the Aid or Recetpt is granted, the Alſiſe may WM a1 
be taken again upon the Pleading. 15 E. 4. All. 33. th 

23. Where one is committed for being a notorious Owler and Sagl, ſo! 
he muſt be tried within two Terms after his Commitment, otherwile be 
mult be diſcharged by the Habeas Corpus Act. 8 Mod. 5. Mich. 7 Geo. — 
The King v. Walter. be 


(Mb) WI be 


— 
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Ol. b) At what Time. Where Diverſe Iſſues are to 
be tried. hich ſhall be firft tried. 


. 1 F there are two Iſſues and one will make an End of the whole, if S. P. by ſeve- 

5 it be tound, and the other [ will] not, this ought to be firſt tried — F — 

whic will make an End of the Who 1 Y. 4. 68. 13 Y. 4. 36. ſuch Actions 

perſonal. Br. 

Tæals, pl. 1. cites 9 H. 6. 46 —— Br. Deux plees, pl. 4. cites 8 C-— Br. Barre, pl. 7. cites $.C.——- 

$ bp. And as to the other, the Entry ſhall be Quod Proceſſus reſpectuatur till the other Iſſue be tried. 
gr. Trials, pl. 48. cites 15 E. 4. 25. 27. per Brian. Br Treſpaſs, pl. 16 5. cites S. C. 


2. As in Aſſiſe * 9m two, ff they take ſeveral Tenancies, and plead 
feral Pleas, and Demandaar takes the one for his Tenant, it ought to 
be firſt inquit'd ofthe Tenancy, before Inqutry of the other Pleas, 
becauſe if ft be found that he is not Tenant the Writ ſhall abate, and 
it ſhall not be inquir d of the other J2lea. 11 0. 4. 68. 12D, 6. f. 
3. So in Aﬀſile, if the Tenant ſays that there is not any Tenant 
named in the Afſiſe, and il tound that there be &c. it ought to be firſt 
gur d of the Tenancy before it ſhall be tnquir'd of the Seiſin or 
Dilleiſin, for the Cauſe aforeſaid. 11 H. 4. 68. | 
4 In an Oyer and Terminer againit two, if the one pleads Not 
guilty, and the other pleads the Releaſe of the Plaintiff, the Court 
may award the General Jſſue firſt to be tried; for if he be found 
Guilty, the Plaintiff may have Judgment agatnſ him, and ſhall re- 
linquiſh againſt the other. 31 All. 4. adjudged. f 
5. It in Treſpaſs againſt two, the one pleads a Releaſe made to him- SA? 
elt, and che other Not guily'; or pleavs a Plea which excuſes him- ,* Eels 
felt, and * the other pleads a Plea which goes ro the Whole; thts Plea 8 
which goes to the Whole ſhall be firſt inquir'd, becauſe if it be found Pais, 28. 
it ſhall make an End of the whole ; for Satisfaction made by one 24) —— 


hall be ſufficient for both. 9 0. 6. 45 Wi 1 r 
in Perſonal Actions the Diſcharge of one is the Diſcharge of both. 8. P. per Pigot. Br. Trials, pl. 


. cites 15 E. 5. 25. 27. 

H in Tief aß Bk two, if the ce pleads Net ęuilty, and the cther pleads Releaſe of all Afions, and 
each is at Iſſue, and ſeteral Venive Facias's awarded returnable at a Day, and the Jury of Not ewilty appear 
nd the ether Jury not; the Inqueſt of the Iſſue of Not guilty ſhall not be taken till the other Iſſue 
which goes to all be tried. Br. Trials, pl. 48. cites 15 E. 4 25 27. per Fairfax and Choke — Br. Treſpaſs, 
pl. 165. cires S. C. But if the one comes and pleads a Plea which does not go to all, to I ue, and Venire 
Facias is azvarded, and after the other comes and pleads a Plea, which goes to ali; yet the firſt Iſſue ſhall be 
tried becauſe the Pleas were pleaded at diverſe Days, but if they had fo pleaded at one and the ſame Day, 
there the Iſſue which went to all ſhould be firſt tried. Br. Trials, pl 48. cites 15 E. 4. 25. 2-. 


6. So in Treſpaſs againſt 2, if one pleads Villeinage, and the other In Treſpaſs 
: Releaſe, the Releaſe ſhall be ſteſt tried, becauſe it goes to the whole, , 2+ 
tho the Billeinage trenches to the Realty, and the other to the Per . ,...., .. 
lonalty. Contra 39 E. 3. 16. b. adzudged. the Writ, 


| and the 
'tler pravs Aid of the King by Fee Farm, jt was ſaid, and not denied, that <yubere Realty ami Perſ-nalty are 
t be tried, the Realty ſhall be firſt tried. Brooke makes a * for it ſeems the Plea to the Writ thai} 
de firſt tried; for this goes to abare the whole Writ. Br. rials, pl. 14 cites 35 E. 3. 1. 


7. In an Action againſt 2, ff one pleads to the Action, and the other. 8. P. Br. 


in Abatement of the Writ, the Plea in Abatement ſhall be firſt tried, ＋ 282 


becauſe ik it be found, all the Brit ſhall abate, 18 E. 3. 23. b. 9H. 6. 46— 
Br. Trials, 

pl. 1. cites S. C. and 44 E. 3. ard 21 H. 6. and 15 E. 4 S. P. Per Nele. Br. Trials, pl. 48. 

Mes15 E. 3. 25.—8. P. Co. Litt. 125 b.— S. P. For the Plaintiff ovght not to recover upon a 

Mile Writ. Trials per Pais 27. 28. (24) 1 8. 

5 y 9 


* 


* 
* — 


174 Trial. 
© Soin Recaption againſt tao, if the one pleads to the Writ, and the other in Bar, the Plea in Bar ſhans 
firſt tried; for this ſhall make an End of all. Br. Trials, pl. 139. cites 11 E. 3. and Tg 
caption 5. 
So in Conſpiracy againſt tevo, the one pleaded to the Writy and the other to the Action, and the P 
W rit was 425 tried. Quod nota bene. Br. Trials, pl. 137. cites 14H. 6. 25. , lea tot 
So in Debt againſt two Executors, if the one pleads to the Writ, and the other in Bar, the Bar ſhall 
be tried till the Plea to the Writ be tried; for this goes to the Writ for both, and ſpecial Entry ft 
be made thereof in the Roll accordingly. Br. Trial, pl. 41. cites 21 H.6. 4. Br. Brief, pf — 
cites S. C. Br. Reſponder, pl. 20. cites 8. C. | n 


B, Tf Writ of Error be brought __ Recoveror, and Scire facis 
againſt Tertenant, and Recoveror pleads Miſnoſmer of the Plaintiff: 
this ſhall be tried before the Court ſhall proceed to examine the; 
rors againſt the Tertenant. 9 H, 6, 47. 

Trials per 9. In Real Actions brought againſt 2, if one pleads in Bar for hi 

Pais 28. (25) Moiety, and the other pleads a Plea which goes to the whole (in itſelf 
as Baſtardy, Or ſuch like, it is not material which of them is firf 
tried, becaule he that pleads in Bar ſhall not haue any Advantage a 
the Plea of the other, if he be found Baſtard ; for one Jointenait 
may ole * Moiety by his Miſpleading. 9 . 6. 46. b. Contra u 


8. P. Br. 10, In a Quare Impedit againſt a Vicar, and the Patron and the Vi. 
Enquelt, pl. car pleads that the Mit does not lie againſt him, and that he has nc: 
1 diene diſturbed the Olaintiff, and the [Plaintiff joins Tue with him tha 
Fi Eu, he hath diſturbed him, and che Patron pleads his Title, upon which 
queſt g.. thep are at Iſſue alſo ; the Jfſue of the Diſturbance ſhall not be tri 
Br. Trials, kill the other Iſſue upon the Right of the Advowſon be tried; forth 
es may be found againſt the Plaintiff, and then the Diſturbance ſhall 
not be tried at all. 26 E. 3. 59. b. Adjudged. 
Br. Brief, 11. In Aſiſe of Rent againſt two, if the one as Tenant of Parcel if tl 
pl 265. cites Land out of which the Rent ariſes pleads Hors de ſon Fee &c. Judgment if 
4 without Specialty &c. And the other, as Tenant of the reſt, pleads An 
cient Demeſne of the Land out of which &c. this Plea ſhall be firit tried by 
Aſſiſe; tor it it be found, all the Writ ſhall abate ; tor it waspleadedw 
| the Writ. Quod nota, Br. Trials, pl. 64. cites 9 Aff. g. 
Br. Avowry, 12. In Replevin againſt two, if the one makes Default, or pleads that 
pl. 4 2 _ Ne priſt 2 and the other avows, the Avowry thall be firſt tried, and 
2h Re. hall make an End of all. Br. Trials, pl. 139. cites 11 E. 3. and Firth, 
Caption 9 Recaption 5. ; 
Br. Aſſiſe, 13. Where A/fiſe is brought againft Diſſeiſor and Tenant, and the Dj 
pl 166. cites ſciſor pleads to the Writ, the Plaintiff ſhall be put to anſwer to it by Award, 
C.— and the Tenant ſhall anſwer alſo; and if they are at Iiſue, the Plea of the 
— 3 pl. Diſſeiſor ſhall be firſt tried, and this found ſhall abate all che Writ. Ir. 
5. 6. ** Trials, pl. 68. cites 11 Aff. 9. 
ert 14. In Mortdanceſtor by ſeveral Summons's, if the one pleads a Matter, 
dencefior, and the other vouches one, who enters, and vouches ancther, which two 
. 30. cites Vouchees are at Iſſue, this Iſſue ſhall be tried by Inqueſt before the other 
C Iſſue, and ſhall not be tried by the Aſſiſe; for neither the Demandant 
ho V. Tenant is Party, but the rwo Vouchees. Br. Trials, pl. 71. cites 
15. In Treſpaſs againſt ſeveral, where one appears, and pleads that tht 
| Plaintiff ought to have had two Writs, and demurs in Law upon the Writ, 
and another prays Aid of a Stranger ; upon which they are adjourn'd, and 
at the Day he who prayed Aid has the Aid, and who demurr'd makes De. 
fault, the Plaintiff thall not have Judgment againſt him who made De- 
fault, till the other Matter be tried, nor ſhall not have Diſtreſs Ad au- 
diendum Judicium ; for the Realty, ſcil. the Aid Prayer for Eitate ol 
Inheritance ſhall be firſt rried beſte the Perſonalty ; Per Knivet ſult, 
* Quare, it Quod nota. By which the other had Idem dies. Br. Judgment, pl. 
ſomes mit. 136. cites * 45 E. z. 13. 
quo ted. 16. If 


Inqueſt ſhall not be taken till the Demurrer be adjudged.” Br. Enqueſt, Nreſpaß, 
| 12 cites 2 R. 2. and Fitzh. Enqueſt 2. x; . by — 
oft 


if at the Niſ Prius one makes 


* — — 
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17 If a Man phads to the Inqueſ? for Parcel, and demrrs for the reft, the S.P. in 


e &. 


| ö ; | he Da- 
es; Per Finch and Belk. But Fulchorp contra in Treſpaſs. Br. Diſcontinuance de Proceſs, pl. 59, 


: 5 6 . 3. 15.— ee (L. b) pl. 6. 


\ | 
17, It was adjudged is Treſpaſs againſt 3, who pleaded Not guilty, that 
; 3 Haul and the other Jays nothing, 2 the 

0 pleads Arbitrement after the laſt Continnance, the Inqnef# ſhall be taken 
arainſt the 2 firſt, and againft the zd they record bis Pha; and after the 
Plea was adjudged inſufficient, by which Niſi Prius was granted againft 
him who appeared; and found for the Plaintiff, and he recovered againſt 
all, and thoſe Damages to ſtand for all. Br. Enqueſt, pl. 92. cites 26 H. 6. 
and Firzh. Enqueit 16. ELLE) ot 

18. Forger de Faits againſt 3. The one made Default, 2 appear d, and 
the one pleaded the Death of the third, who did not come, at D. in anihber 
County, before the Writ purchaſed ; and the other pleaded Not Guilty, and 
Venire Facias iſſued upon both. And after the Plaintiff pray d two Ne 
Prius upon thoſe two Iſſues, and triable in two Counties. Per Moyle, he 
may have both; bur it the Iſſue of the Death be tried, then the other 
Iſſue is void, tho? it be tried alſo. But per Priſot, the Plea of the Death 
goes to the Wrir, and therefore the other ſhall have thereof Advantage. 
Dnere of ſeveral Pleas to the Action; and therefore here the one may 
make an End of all, and theretore this ſhall be firſt tried, and if it be 
tound againſt the Defendant, then the other Plea ſhall be tried tor the 
other; but if it be found for the Defendant who pleaded the Death, the 
Writ ſhall abate in all; by which V/ Prius was awarded only of the 
County where the Death is alleged. Br. Deux Plees, pl. 20. cites 37 H. 
6. 37. 8 

19. Treſpaſs againſt three, who pleaded Gift, and the Plaintiff tra- Br. Deux 
2 it, lf 7o Tue and Venire Facias return d, and Proceſs continued Plecs, pl. 48. 
to the Diſreſs, and at the Day the Plaintiff and the Fary appear'd, and 1 
two of the Defendants made Defauk, and the Court recorded the Defanlt; foines, pl. 
and the third appeared in Perſon, and pleaded Concord, and the Execution 20. cites 
thereof. And the Plaintiſ pray d the Inqueſt by Default againſt the other S. C—Br. 
tu who made Default, notwith/tanding the laſt Plea goes to all. But per 3 2 
Pigot, as here, where the Fury appears, the firſt Iſſue ought to be tried 3 S. -B. 
tor otherwiſe it ſhall be diſcontinued ; for Continuance cannot be made Treſpaſs, pL 
4 here, becauſe two of the Defendants made Default. And per Nele, 16s. cites 
3 here, the Jury ought to be taken by Default, and ſo it was; quod © * 
nota, And in the ſame Caſe, fol. 27. there the Jury 1 for the Plain- 
, and there Judgment was given for the Plaintiff againſt him who 
was convicted, — ceſſet Executio till the other Iſſue wes tried ; by which 
the Plaintiff releaſed his Suit againſt the other immediately, and had 
Execution , quod nota. Br. Trials, pl. 48. cites 15 E. 4. 25. 27. + 3 

20. In Treſpaſs againſt rwo, if the one pleads Not guilty, and at the So of Lila. 
Diſtreſs the Fury appear, and the other Deſendar pleads Excommunication-ry pleaded ty 
in the Plaintiff after the laſt Continuance, there the Jury ſhall be reſpited => 3 i 
ull che Excommunicarion be tried. Br. Trials, pl. 48. cites 15 E. 4. aur be lg 


25, 27. Per Choke and Littleton, Continuance; 
for thoſe 9 


to the Perſon. Br. Trials, pl. 48. cites 15 E. 4. 25. 27, ——Br, Treſpaſs, pL. 165. cites S. C. 


1130 «1 TO) \ 
21. In Treſpaſs again two, and the one pleads Nu Guilty, and the 
Uber prays 4 7 ee Yealre Facias upon the firſt Iſſue thall Mis 
immediately, and ſhall not attend the Aid; for ir is only to maintain 
te Ifſue in Treſpaſs. And 18 E. 4. fol. 10. Summons ad Auxiliand 

©: £5215. oO 


Trial. 
was firſt awarded, and after Ven. Fac. and this in GB. Contra in B. R 
Br. Ven. Fac. pl. 33. (bis.) 


— 


S. Pe ) (N. b) Trial. At what Time. Where diverſe Ir 
are taken. Which ſhall be firſt tried. 
1. JN Aſſiſe of Rent againſt 2, if one ſays Ne unques Seiſi, and the 
other Hors de ſon Fee, Judgment, if without Specialty c. Upon 
which Demandant ſhews a Specialty of him who pleads Hors de fon 
re, 2 he denies it, the Aſſiſe ſhall be firſt taken upon the Dex, 
+ 7. ; 
See (Q b) (N. b. 2) Trial at Bar. I what Caſes. 


1. IF one of the Fuſtices of the Benches, or a Maſter in Chancery is cu. the 
cern'd, it is good Cauſe tor Trial at the Bar, be the Value hat i: trie 

will. Sid. 407. pl. 19. Hill. 20 & 21 Car. 2. B. R. Morton v. Hop ſaie 
kins and Spencer. ly 
2 A Trial at Bar was denied, becauſe the Coffs were not paid upon the? of 
Trials which went againſt her in other Courts, which the Court here would ice 
2 1 of. Vent. 64. Hill. 21 & 22 Car. 2. B. R. Lady Balting- 2 
als's Cale. et 


3. It was moved to have a Trial at Bar, in an Indict ment of Perjury, 30, 
and for ſome further Time, urging that it was the King's Cafe, The 


Ch. J. faid, The King was no otherwiſe concern'd in it than in Main- Re 
renance ot the common Juſtice of the Realm. It was uſually the Sub- "me 
ject's Intereſt, and his Proſecution, and therefore muſt not deviare from W 


rhe Courſe in Civil Cauſes, and not to be reſembled with Cauſes where- 
in the King is concern'd in Point of Intereſt, Vent. 14. Paſch, 22 Cat. 
2. B. R. Anon. 

4. A Motion tor a Trial at Bar was oppoſed on 19 Car. 2. cap. . le- 
cauſe the Copies of the Declaration in Ejedment were not paid for. Sed non 
allocatur; for it the Declarations filed be paid for, as they were, they 
need not pay tor the Copies, which are bur as a Letter; and a Trial at 
ys 74 granted. 2 Keb. 805. pl. 60. Trin. 23 Car, 2. B. R. Aſhmore 
v. Edg. 

5. A Cauſe cannot be tried at Bar where the Action is laid in London, 
C reaſon of their Charter. 2 Salk. 644. pl. 1. Paſch. 5 W. & M. B. R. 

non. 

On a Mo- 6. Where there is Value or Difficulty, the Court is bound of common 


tion for a Right to grant Trials at the Bar. Inqui/itiones de groffis & pluribus Arti- 
. E culis, que magna indigeant Examinatione capiantur coram Fa de 
laid down Bancis. Per Holt Ch. J. yet Trin. 1 Ann. it was denied, becauſe the 
two Rules, Plaintiff was * poor, unleſs the Detendant would agree to take Nut 
That they Prius Coſts. Et N ſcil. Trin. 4 Ann. B. R. between the Truſtees ot 
1,0” H, my Lady Sandwich and my Lord Sandwich, cho, the Effare bes 
merely for the 3000 J. per Ann. a new Trial at Bar was denied, becauſe the Title of 
Conſequence the Leſſor of the Plaintiff being from che Detendanr himſelt, thete 


od 


8 il 


Trial. 3 


ald be nothing to do but to prove the executing of a Conveyante. 2 Salk. of the Cauſe, 
1 pl. 19. Trin. 11 W. 3. B. R. Ld. Sandwich's Caſe. 


though it be 
of ever ſo 

| | . ' . at aValue; 
vor ever for the Length of Examination, where it is of a very ſmall Value. And in Ejefments the Rule has 
been not to allow them, but where the yearly Value of the Land in queſtion js 100 l. The Court ſaid like- 
wiſe, that a General Swearing of tho Length of a Cauſe, tho” there is Value too; will not be ſuthcient, 
unlels there is a probable Foundation laid for them to believe it. 1 Barnard: Rep. in B. R. 141. Hill. 
» Geo. 2. 1728. Goodright v. Wood, | 


* By Favour of Court one may have a Trial at Bar, tho' he ſue in Forma Pauperis. 12 Mod. 318. 


| Mich. 11 W. 3. Sherwin v. Sir Walter Clarges. 


7. When it does appear to the Court that a Suit is Texatious, they 
will not grant a Trial at Bar in Ejectment, without naming a ſufficient 
Plaintiff, 12 Mod. 318. Mich. II W. 3. Sherwin v. Sir Walter 


Clarges. 

5. The Defendant-being of good Reputation, and riding in the King's 
Guards, he was taken by the Hundred for a Robbery on the 4orh Day, 
and it being fear*d he ſhould be roo violently proſecuted, that the Hun- 
dred might diſcharge themſelves by his Conviction, a Trial at Bar was 
moved tor. And per Holt, It has been uſed to | gow Trials at Bar in 
ike Caſes ; but there being no Bill found, he ſaid they could make no 
Rule; but if there had been a Bill, he ſaid then it might be re- 
moved by Certiorari &c. 12 Mod. 331. Mich. 11 W. 3. King v. 

Thomſon. | 

9 Upon a Scire Facias brought againſt A. for his Place of Clerk of 
the Crown in B. R. and Iſſue join'd, A. moved that the Iſſue might be 
tried at the Bar, The Attorney-General oppoſed it. But the Court 
faid a Trial at Bar was never denied to any Ofcer of the Court, nor hard- 
ly to any Gentleman at the Bar; and tho' Mr. Attorney was never bound 
to conſent to a Trial by Niſi Prius in the Queen's Cafe, yet they did not 
ſee how he could refuſe a Trial at Bar, Where it was reaſonable to try it 
there ; for the Stat. Welt. 2. cap. 3. is atterminentur, that they may be 
determined there, quæ magna Cs 247 Examinatione. 2 Salk. 651. pl. 
zo, Hill, 2 Ann. B. R. Sir Samuel Aſtry's Caſe. . 

10. A Trial at Bar was denied in a Borough Cauſe, and for the very 
Reaſon of its being a Borough Cauſe; tho' it was ſhewn by ſome Aſſida- 
its, that Freehold to the Value of 1000 l. might come in queſtion. 8 
Mod. 210. Hill. 10 Geo. The King v. the Mayor of Whitchurch. 

11. Upon an Indict ment for forging an Indorſement of a Note of 800 J. 

the Artorney-General moved that it might be tried at Bar the next 
Term; but becauſe it was a carried on by Diredt ion of the Crown, tho 
the King's Name be made uſe of, the Court heſitated. But Probyn J. ſaid, 
That this was'a Forgery of a Note of Hand, and concern'd Püblick 
Credit in general, and theretore he did not know bur the Conſequence 
ol this Cate might make it ſomething diſtinguiſhable from others. How- 
ever the Motion was afterwards granted upon the Attorney's ſaying, that 
be lad ſince got the Kings Command to carry on this Proſecution.” Barnard, 
Rep. in B. R. 88. Mich. 2 Geo, 2. The King v. Hales. 

12. A 24 Rule cannot be made for a Trial at Bar between the ſame'* O Morion 
Parties in the ſame Term, nor can it be in an * iſſuable Term. Arg, Gibb. wy 84; tal 
267. pl. 12. Paſch. 4 Geo. 2. B. R. in Caſe ot Cantillon v. Ld. Mont- Term. 9; 
5omer). it was an U- 

| | ſuable one. 
The Court ſaid, that Ld. Chancellor had declared to them, That if the Court could not d; penſe with 
den, Rule againſt trying Cauſes at the Bar in an iſſnable Term, he muſt and would decree the Iflue againſt 
the Deferdamt ire Confeſſo: and upon that they ſaid they would diſpenſe with it ; which they accord. 
ly did. 1 Barnard. Rep. in B. R. 370. Mich. 4 Geo. 2. ..... v. the Earl of Ferrars. | 


13. In Ejectment it was uοοο for a Trial at Bar the ſame Term, upon 
*upgeſtion that the Defendant would be intitled to Privilege the next Term”; 
ad it being objected, that it is not uſual co be granted the ſame Term in 

Z 2 which 


. 
rar. 
* 


which the Motion is made, the Court doubred, and order'd Preceden 
to be ſearch'd. But the Earl aſterwards appear d in Court, and agreed h 
Writing under his Hand to waive his Privilege ; and thereupon a Rule yy 
granted for a Trial at Bar the next Term. Rep. of Pract. in C. B g 

ich. 4 Geo. 2. Edwards v. the Earl of Warwick. 25 
8. P. for 14. An Iſſue our of Chancery being to be tried at the Bar this Tem, 
until Iſſue Lord Chancellor directed that the Plaintiff” and Defendant both ſhoul 
bein d. there move this Court, that the Ifne might be * and tried in a feigi| 
das Vene, Action, which the Parties accordingly did. But the Coutt ſaid, thary 
regularly was againſt their Rules to allow a Trial at Bar to be moved for * befare ſy 
made. 2 L. fond. Accordingly they refuſed the Motion. 2 Batnard. Rep. in AI 
. R. 2. 238. 125. Paſch. 5 Geo. 2. Lomax v. Holden. 18 

15. Where an Ius out of Chancery is directed to be tried at the By 
this Court of B. R. will put no Terms upon the Parties, as to Paymang 
Bar Coffs, or receiving of Nifs Prius ones, or put ry e upon the Py, 
ties at all; the Ch. J. and Judge Lee abſenc, 2 Barnard. Rep. in BI 
146. Paſch. 5 Geo. 2. Lomax v. Holden. . 

16. A Motion for a Trial at Bar, the Aion being for Crimi nal Comm. 
ſation, the Damages being laid in the Declaration to a large Sum of Mas, 
and a great Number of Witneſſes to be examined ; the Court granted a Rd 
to ſhew Caufe, which was afterwards made abfolure. Rep. of Pratt, i 
C. B. 103. Trin. 5 & 8 Geo. 2. Hill, Efq; v. Jefferies, Eſquire. 
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(N. b. 3) Trial at Bar. By a Jury of what Count. 


1. Trial was had at the 312 mag Bar, upon an Iſſue, bels 

Recovery of Lands in Berkſhire was had by Covin, or pln nt 

Title; If the Iſſue had been only as to the Covin, it ſeems it ought to 

by a Jury of Middleſex ; but being both as to the Covin and the te 

itle 0 which laſt Caſe ir could not be by Covin) a Trial by a lu 

f Berks, where the Land lay, was good enough. See Cro. J. zi; 
ich. 10 Jac. B. R. Kirby v. Haber 


(N. b. 4) Of Things done at Sea, or Part at Sea, au 
Part at Land, where the Trial thall be, and How. 


1. JF a Man be ftricken upon the High Sea, and dies of the ſame Sticlt 
upon the Land; this cannot be inquired of by the Common Las, 
becauſe no Viſne can come from the Place where the Stroke was gie 
(tho it were within the Sea 22 to the Realm of England, 4 
within the Liegance of the King) becauſe ic is not within any of d 
Counties of the Realm; neither can the Admiral hear and deter 
this Murder, becauſe tho' the Stroke was within his Juriſdiction, yet tf 
Death was Infra Corpus Comitatus, whereof he cannot inquire; Ner 
ther is it within the Statute of 28 H. 8. becauſe the Murder was not co 
mitted on the Sea. But by the Act of 13 R. 2. the Conſtable and Mi 
ſhal may hear and determine theſame, 3 Inſt. 48. | 
2. 11 12 V. z. cap. J. F. 1. Enatts, that ail Piracies, Felqnies, d 
Robberies committed upon the Sea, or iu any Haven, River, Creek, or PliC 
where the Admirals have Furiſdiftion, may be determined in any Plat i 
Sea, or upon Land, in any of bis Majeſty's Dominions, Forts, or Fatt" 


i 
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70 be appointed by the King's Commiſion under the Great Seal, or the Seal 0 
the , directed to any of the Admirals Cc. And alſo to an 164 
Perſons as hus Majef'y foal appoint , which Commiſſioners ſhall have Pow 

by Warrant under the Hand'and Seal of them, or any one of them, to commi 
10 Cuſtody any ſuch Offender charg'd upon Oath, and to call a Court of Ad 
miralty, as Occaſſon ſhall require; which Court ſhall conſiſt of 1 Perjons at 


lea . 

> If ſo many of the Perſons cannot conveniently be aſſembled, any 3 of 
them (whereof the Preſident or Chief of ſame Engliſh Factory, or the Governor 
or Lieutenant Governor, or Member of his Majeſty's Councils in any of the 
Plantations, or Commander of one of his Majeſty's Ships, is to be one) ſpall 
have Power to call any other Perſons to make up the Number. of . 
S. 3. Provided that no Perſons but known Merchants, Factors, or Planters, 
or Captains, Lieutenants, or Warrant Officers, in any of bis Majeſty's. Ships 
of War, or Captains, Maſters or Mates of ſome Englijh Ship,. ſbali he capable 
if fuing and voting in the ſaid Curt. LT) agg: * 

$. 4. Such Perſons called as aforeſaid, may proceed according to the Courſe 
if the Admiralty, to iſſue Warrants for bringing any Perſons accuſed before 
them to be tried, and to ſummon and examine Witneſſes, and do all Things 
neceſſary for the Hearing and final Determination of any Gaſe of Piracy, Rob- 
bery, and Felony, and give Sentence of Death, and award Execution, acrord- 
ing to the Civil Law and the Rules of the Admiralty. Aud every Perſon ſa 
convicted and attainted of Piracy or Robbery, ſhall ſuffer ſuch Loſſes of Lands 
and Goods, as if they had been attainted and convitted according to the Statute 
28 H. 8. cap. 15. : 

H. 5. H 2. as any Court ſhall be en the King's Commiſſion ſball 
be read, and the Court ſhall be proclaimed, and then the Preſident of the 
Court = take an Oath there directed, impartially to try the Priſoner. And 
then he ſhall adminiſter the ſame to the reſt of the Court; aud thereupon the 
Priſoners fhall be bronght, and the Regiſter ſhall read the Articles wherein 
the Fatt's ſhall be particularly ſet forth; whereupon the Priſoners ſhall imme- 
diately _ Guilty or Not guilty, or elſe it ſhall be taken as confeſſed. And | 
if he plead Not guilty, Witneſſes ſhall be produced by the Regifter, and ſworu 
and examined in the Priſoner's Preſence; and after a Witneſs has given bis 
Evidence, the Priſoner may hve him croſs-examined ; and the Priſoner may 
bring Witneſſes in his own Defence ; and after the Priſoner ſhall be heard for 
hinſelf e Which being done, the Priſoner Shall be taken away, and all other 
Perſons, except the Regiſter, ſhall withdraw ; and then the Court ſhall con- \ 
ſider of the Evidence, and give Fudement. And Execution may thereupon be 
awarded, by Warrant directed io a Provoſt Marſhal. 

§. 6. Some Public Notary ſhall be Regiſter, and for Want of a Perſon ſo 
qualified, the Preſident ſhall appoint and ſwear a Regiſter, who ſhall prepare 
all Warrants and Articles, and provide all Things requijite for any Trial, ac- 
wording to the ſubſtantial and eſſential Parts of Proceedings in a Court of Ad- 
miralty, in the moſt ſummary Way, and ſhall take Minutes, and tranſmit 
the ſame, with the 7 es of all Articles and Fudgments, unto the High 
Gurt of Admiralty of England. 

3. 2 Geb. 2. 21. Fo Perſons are feloniouſly Stricken or Poiſoned on the Sea, 
ir any where out 0 gland, and die in England, or ſhall be Stricken or 
Poiſoned in England, and die on the Sea, an {nditFment found by Furors 
1 the County in England, in which ſuch Death, Stroke or Poiſoning ſpall re- 

2 happen, whether it be found before any Coroner, upon Var of ſuch 

Bady, or 5 Peace, or other Fuftices, who ſhall hape Au- 
thority to inquire of Murder, ſhall be as effetF nal, as well agaiuſt the Priuci- 
pals as the Accefſaries, as if ſuch Stroke, or Poiſoning, and Death, aud gb 
Offence of ſuch Acceſſaries had happened in the ſame Connty. And every ſuch 
Offender ſhall have the like Defences (except Challenges for the Hundred) as 
if ſach Strake, or Poiſoning, and Death, and the Offence of ſuch Acceſjaries, 
bad happened in the ſ1me County where ſuch Indiftment ſhall be found. 
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(N. b. 5) Of Offences committed in Parts beyoud the Lat, 
- 3s Y/here the Trial ſhall be. 


= * 
2 
©, 
as 


1. 26 H. 8. 13. TEES committed out of t, Realm, fhall be inquired 
| Va: of in ſueh County, and before ſurh Perſons as the King 
ſhall appoint by Commiſion ; and upcn every Inditt ment and Preſentmen j 
found and certified into the King's Bench, like Proceſs and other Circumſtan 
ſhall be there had and made againſt the Offender, as if ſuch Treaſon bad lem 
found to have been committed within the Realm. Alſo all Preceſs of Outlaury 
within the Realm againſt ſuch Offender (being reſiant out of the Realm at fü. 
Time of the Outlawry pronounced) ſhall be as good in Lam as if ſuch Offende 
had been reſident within the Realm at the Time of the Proceſs awarded, an 
ſuch Pope's 6 roman 4 | 

So if A. gives 2, It 2 of the King's Sul jects go over into a foreign Realm, and fiebt t 
1 a ny and the one Kis . 5 , "wie fl — hs out of 41 1 
ers Con. cannot be for Want ot Trial heard and determined by the Common Lay, 
ry, H. comes but it may be heard and determined before the Conſtable and Marſpal. ; 


into Englandg[nlt. 48. 

and dies ; 

this cannot be tried by the Common Law, becauſe the Stroke was given there, where no Viſhe cu 
come; but the ſame ſhall be heard and determined before of Conſtable and Marſhal. 3 Inſt. 48. 


The De- 3. A Queſtion was, if a Treaſon is committed in France, or elſewher, 
fendam was out of the Realm, it it be triable now by 35 H. 8. cap. 2. becauſe by 


High Tres. the Statute 1 & 2 M. cap. 10. Trials of 'T reaſons are to be had and uſed 
ſon for according to the Courſe of the Common Law, and nor otherwiſe, lt 


raiſing a ſeems that this is no Repeal of 35 H. 8. cap. 2. ſince Treaſons commit- 
Rebellion in ted our of the Realm could not be tried by the Courſe of Common Law; 


_ = 10 ſo that that Statute enlarged the Power of Trial here in this Point. D, 


tried at Bar, 13 I. b. 132. pl. 75. Trin. 2 & 3 P. & M. Anon. 
and acquit- 


ted. Vent. 349. Trin. 32 Car. 2. B. R. Colepeper's Caſe. 


Co. Litt. If a peer of Ireland commits Treaſon in Ireland by open Rebellion, be 
261. b. cites ſhall not be arraigned and put to his Trial in England tor this Offence, 
SC ard either by 26 H. 8. 13. 32 H. 8. 4. 35 H. 8. 2. org E. 6. 11. Per 


Sl Jen Wray, Dyer, and Gerard Attorney General, becauſe he cannot have 
ÞPerot's His Trial here by his Peers, nor by a Jury ot 12, he being a Subject ot 
Caſe, in 34 Ireland, and not of England. And it was ſaid to be the Uſage there to 
Elia. this attaint a Peer by Parliament, and not Per Pares. D. 360, b. pl. 6. 


aſe was ut- , «- of 
rerly denied; Mich. 19 & 20 Eliz. Anon. 


and Sir ; 
Chriſtopher Wray himſelf (who is ſuppoſed to give his Opinion in that Caſe) proteſted that he never 
gave any ſuch Opinion, bur did hold the contrary. 

In the Caſe of the Lord Macguire, an Iriſh Peer, who was indicted in Middleſex for High Treaſon, 
for levy in War againſt the King in Ireland, he pleaded to the Iudictment that he was one of the Peers 
and Lords of Parliament in Ireland ; and demanded Judgment if be ſhould be arraigned in England for 
a Treaſon committed in Ireland, whereby he ſhould loſe the Benefit of Trial by his Peers. But it #3 
reſolved, 1ſt. That for a Treaſon in Ireland a Man pw; be tried here in England, by the Statute of 35 
H. 8. for it is a Treaſon committed out L fn Realm. 2dly. That altho* Macguire, if tried in Ireland for 
his Treaſon, ſhould have had his Trial by his Peers, as one of the Lords in Parliament, which be 
cannot have here, but muſt be tried by a common Jury, yet that altered not the Caſe. He was there 
fore put won bis Trial by a Middleſex Fury, and was convicted, and had 1 P and was executed 
H. 20 Car. 1. B. R. So that the Opinion 20 Eliz. Dy 360. b. was ruled no Law. H. Hiſt, Pl. C. 135 


cites Co. Litr. 261, 
5. An 
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In Iriſhman committed divers 7 reaſons in Ireland, and the Queſtion 8. C. cited 
whether he, being no Baron or Peet, might be tried in England, 2 d 149. 


"Reaſon of the Stat. 1 2 P. & JJ. cap. Io. which enacts that, All FRE 0 


Vals hereafter to be had Ec. for any Treaſon, ſhall be had &c. according to Caſe 
due Courſe and Common Latus of the Realm, and not ot herwiſe; tor that Co. Liit. 261. 


or Things done in Ireland, a Jury here could take no Notice any more dens. & 
| * ot Things done in F oreign Countries, Bur all the Judges agreed, . wg 


that all Treaſons done in Foreign Countries (Ireland excepted) fhall be ſhall be tried 
tried in England, by the Statute 35 H. 8. and for ſome Treaſons by the by 12 Men 
-6H. 8. and that the Statute of 1 & 2 P. & M. is to be intended of Trials ot the Coun- 


where 


which might be in England by the Common Law, and of no other; For Yr hall 
it would be idle to ſay, that che Trials ſhould be according to the Coms fir; and be 
mon Law, when no Trials might be by the Common Law; ſo that the determin'd 
Statute of 1 M. ſhall be conſtrued of Treaſons done here, which might be before the 


tried according to the Common Law, and which was put in Ure in the onion of 


Cafe of Dr. Story and others, according to the Opinion before, for or otherwiſe 
Treaſons done beyond Sea, And. 262. pl. 269. Trin. 33 Eliz. Orork's'before ſuch 

\ mml- 

wn. * , . b ſioners, and 

in ſuch Shire of the Realm as. ſhall be aſſign d by the King's Commiſſion ; and that the Statute of 37 
H. 8. cap 2. as to this Point, remains in Force at this Day. 7 


6 


> I VI @ 8 =o 8a - 


6. Part of the 1 oy objected againſt a Peer was ſuppoſed to be done 

ond Sea, and made Treaſon by the Act of 3 Fac. cap 4. this cannot be 

tried but by Indict ment to be taken before the Fuſtices of Afiſe and Gaol De- 
livery where the Party was taken, or before the Fuſtices of B. R. any Law, 
Cuſtom, Statute, or Uuſage to the contrary notwithſtanding ; And ſo it 
cannot be tried by the Stariite of 35 H. 8 cap. 2. in what Place or Shire 
B. R. ſhall be; for this Satute had for this 'Treaſon preſcribed a Special 
Form of Trial, and the Place where he ſhall be taken ſhall be expounded 
the Place where he is impriſon'd. Hutt. 131. Ld. Digby's Caſe. 

. A Peer of England who was Lord Lieutenant of Ireland, was attainted 
in Parliament here Anno 1641, for Treaſons committed by him in Ireland 
during his Regency there, and he pleaded to the Juriſdiction of Par- 
laments in England, becaufe the Fact was committed in Ireland. But 
it was refoly'd and prov'd, that the conſtant Practice of all Ages was, 
that the Parliament of England had the Power of Fadicature for Things 
ene in Ireland, and that he being a Peer of England cannot be tried by the 
Peers of Ireland; and after, he had Judgment of Death, and was be- 

e headed at the Tower. D. 360. b. pl. 6. Marg. cites Hill. 1641. the Earl 
of Strafford's Caſe. | | 

g. On Habeas Corpus brought, it appear'd the Defendant was committed 
to Neto ate oh Suſpicion of a Murder in Portugal, which by Mr. Attorney, 
being a Fact out of the King's Dominions, is not triable by Commiſ- 
lon upon 35 H. 8. cap. 2. S. 1. N. 2. but by a Conſtable and Marſhal, and 
the Court refuſed to bail him &c 3 Keb. 785. The yy, Hutchinſon, 

9. The Habeas Corpus Act made Anno 31. Car. 2. Enacts, That % A Man may 
SnbjefF of this Realm ſhall be ſent over Priſoner to any Foreign Parts : Pro- x; * a 10 
viſo, That if any Subject of this Realm has committed any Capital Crime 15 7 2 
in Scotland, or other Foreign Parts of the King's Dominions, he may be ſent lin there 
irom hence to be tried in ſuch Foreign Place. The Judges (Gregory, committed, 
Eyre, and - Turton, being E gave their Opinion, 2 in 
that there was nothing in the Habeas Corpus Act (Arsen had Clauſe in the 
committed a Capital Crime by Martial in Ireland) to hinder his being Habeas Cor- 
ſent thither to be tried thereupon ; and certified their Opinion under their pus Aft. And 
* to the Privy Council. 2 Vent. 314. Paſch. 2 W. & M. Lundy's Pon the 

. * 
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Authority of 
1 Lun; w* 
Ae, t 
Ko order'd the Defendant to be remanded. Gibb. 111. pl. 12. Mich. 3 Geo. 2. B. R. The King v, 
Kimberley, 


aaa - SEE STx 
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ſion there, ſuch 


. —— es oquime—n-r — r 4 — ** Ar 

OP E TRA 
An Informa- 10. 11 V. 3. cap. 12. Enacts, That if 455 Governor, D — 
17 5 2. or Commander in Chief, of any Plantations within his 2 Dominim; 
475 Den. beyond the Sas, ſhall be guilty of oppreſfrng any of his Majeſty's Stubjetts hy. 
dant, late ond the Seas within their Governments, or guilty of any other Offence qm. 
G cvernor of trary to the Latus of this Realm, or in Force within their Governments, ſad 


2 — 4 Oppreſſions and Offences ſhall be enquir'd of, heard, and determin d in jj 


reat Optreſ. Majeſty's Court of B. R. in England, or before ſuch Commiſſioners, ani in 
7 oY County of this Realm as ſhall be affign'd by his Majeſty's Commi 
and Iſſue be- and by Jawſul Men of the ſame County, and ſuch Puniſhments ſhall 4 
* 4 * flicted on ſuch Offenders, as are inflicted for Offentes like Nature commy. 
guilry, was ted in England, 
tried in Mid- 7 , | 
dleſex per Writ of Niſi Prius, and the Defendant found Guilty. And this Term the Court was mov 
in Arreſt of Judgment, becauſe as was lieg. the Trial, in this Caſe, was a Miſtrial; for the 11 En 
W. z. cap. 12. upon which Statute this Information is founded, ſays, that ſuch Crimes &c. ſhould be &. 
quir'd of, heard, and determin'd, in the Court of B. R. But per tot. Cur. the Iflue in this Caſe was vel 
tried; and by the Information being exhibired in this Court, and the Proſecution carried on and d. 
termin'd here, the Words of the Statute are fulfill'd, tho' the Court directed the Iſſue to be tried elt. 
where, eſpecially ſince it was tried by the Men of Middleſex from whence that Jury muſt have cone 
if it had been tried at Bar. MS. Rep, Mich. 3 Geo. B. R. The King v. Douglas, 


2 92, Ae 
Ov 
— 


* * . 


(N.b.6) Trial where. Of Matters ariſing iu, or on 
cerning Lands &c. in Wales, County Pa A nge 
Ports, or other Franchiſes. 


* 


if a Seigniory t. HERE a Man is deforced of Land in Wales, he ſhall hae 
0 4 _ 80 Writ of the Land there; for Writ of the King does not un 
ſhall be tried Wales, unleſs in „ Cafe. But if the Lord himſelf be deforced o hi 
here by the Seigniory Royal, he ſhall have Writ in England, in the County next a& 

Common jacent; for he cannot have Remedy in Wales, quod nota. Br. Lien 


TL 15 pl. 75. cites 18 E. 2. and Fitzh. Aſſiſe, 382. 
cites 21 11. J. 33. But Land held of the Seigniory ſhall be tried there, and not here. Br. Trial, jl 
58. cites 21 H. 7. 33. 


So where it 2, In A ie in Suffolk, the Tenant pleaded Releaſe in Cheſter, but bote 
is pleaded by Date there; Per Herle, it a Man be to bring Action here upon ſuch 


Defence © Deed, he hall not be anſwer d. Br. Trialls, pl. 63. cites 8 Ali, 27. 


| ſerve; for it 


cannot be tried. Br. Trials, pl. 63. cites 8 Afl. 27. And by others, if a Alan in Bank vouch! 4 
Man in Cheſter, this Court ſhall make Proceſs to * try it. But fe now the Statute 9 E. 3 for uct 
Deeds, and Deeds of Tenements in Wales are pleadable here, and Land taken in Exchange 1n the Bi- 
ſhoprick of Durham was pleaded in Bar in Banco, and the Party put to anſwer thereto. And Shad 
ſaid he had ſeen ſuch a Plea taken in Bar of Dower of Tenements taken in Ireland; and the Dewar 
dant was compell'd to Anſwer, Br. Trials, pl. 63. cites 8 Aſſ. 27. | 

S. P. And remanded it into Bank. Br. rials, pl. 146. cites 32 H. 6. 25. 


Where this 3. 9 E. 3. Stat. 1. cap. 4. Whereas many be delay d in their Aftions, fi 
S . 0 . 
ae ts, bat the Tenants or Defendants plead in Bar a Releaſe, 1 m, er uber 
Decd is Special Deed made within à F ranc hiſe, where the Kings Writ runs na. 
leaded is enatFed, That when ſuch Deeds are ſhew'd forth in Bar of an Afion, 
ing Date and bear Date within a Franchiſe, albeit the Witneſſes named in the Du 
where Wiitbe of the Franchiſe ; yet if the Deed be denied, Proceſs ſhall be awarded ® 
* * — the Court where the Plea depends, to cauſe the Country and the Witneſſes i! 
— 1 92 ; : Y > fo 
that this appear; and if the Witneſſes come not at the great Diſtreſſes return'd, # 


ſhall be tried with/fanding ſuch Abſence of the Witneſſes, the Fuftices ſhall not let 10 * 
| ( 


- 


Trial. ' 


| cred to the raking of the Inqueſt as well as if ſuch Deed did bear Date with- where the © 


in the County the Plea was moved, and that the Witneſſes were of the "it is 
ſame County. | vers pM 


as Diſtreſs, Surrender, Entry &c. ſo alleg'd, ſhall be tried where the Writ Is brought, by the Equi 
222 ; per Pigot. Br. Trials, pl. 106. cites 21 E. 4. 9. — Br. Par Lata, pl. 64 U 
SC. and 21 E 4 35. . WEEN | 
But per Huſſey, in Debt brought in Middleſex, .* Leaſe of Land in Durham, if the Defendant pleads 
Jevied by Diftreſn, or Surrender, or Entry by the Plaintiff, it ſhall be tried where the Land is, and ſhall 
not be taken by the Equity of this Statute ; which all denied. Quzre, how this is intended ; for it 
ſeems that it ſpall be tried, <where the Land is, by the Common Law. Br, Trials, pl. 106. cites 21 E. 4. 9. 


Formedon in Durham, the Tenant pleaded Warranty and Aſſets in 
a K County in Bar, upon which they were at Iſue; there the Re- 

cord ſhall be removed into C. B. and Scire Facias ſhall ĩſſue there to try 

ic, Br. Cauſe. pl. 28. cites 14 E. 3, 1. and tit. Error in Fitzh. 28. : 

5. Ouare Impedit was brought by the King againſt the Biſhop of St. Da- Ware Impe- 
vids, and A. B. of the Archaeaconry 4 B. in Wales, which voided the Tem- oY 15 
puraltics of the Biſhop being in the Hands of the King &c, And the Writ 5 County of 
was brought in the County ot Hereford, next adjoining to the Place Hereford, of 


ere the Archdeaconry is; quod nota. Br. Li « 35. ci , Advowſon in 
5 ry is; q ta. eu, pl. 35. cites 24 E. 4 ale —— 
b | | ; | well; and 
the Defendant-took Exception, inaſmuch as the Plaintiff did not count in _ the Caunty of Hereford, Partibug 
IWallie adjacenti ; and yet adjudg'd good. Br. Lieu, pl. 68. cites 35 H. 6. 30. 
[ſue of Duare _—_ here arifing in il ales, ſhall be tried in the County adjoining ; for the Biſhop therg 
will not obey this Court, but will and may diſobey; Per Fineux. Br, Trials, pl. 38. cites 21 H. 7. 33. 


6. Where a Condition is to be perform'd in Franchiſe, it is void 
becauſe it cannot be tried here: And ir ſeems that this Franchiſe ſhall 
be intended as Palatine, to which the Writ of the King does not run. 

Br. Trialls, pl. 144. cites 10 H. 6. 14. 

7. Debt in Middleſex, of a Leaſe made for Years, of Land in Lancaſter, Newton ſaid 
rendring 101. per Annum, and for Rent Arrear Sc. The Defendant ſaid %*5 Wil Ar 
that the Plarnteffs had enter d inio the Land, and the others e contra, Per us it ems, 
Forteſcue, it thall be ſent into the County Palatine to be tried. But per to him that if 
Newton, it ſhall be tried in the County adjoining, as it the Land was it had not 
in Wales. But per Forteſcue, Wales has been a Realm by itſelf, and 2 * 
never deriv'd from the Crown, but Cheſter, Lancaſter, and Durham, Newton 
have been deriv'd from the Crown, and were once all one Realm, and they had ad- 
therefore not alike ; but of Wales, the Statute is that it ſhall be tried in the judg d the 


County adjacent. And Aſcue agreed with Forteſcue. Cinque Ports, pl. Case, for 7 
8. cites 19 H. 6. 12. woup 1 


. If a Man pleads a Deed in a Seigniory Royal in Wales bearing Date Brooke ſays 
in another Seigniory Royal there; they have no Power to try the Deed the Law is 
there, and rherefore ir hall be ſent here to be tried; and fo rhe Court of aint Neu. 
the King has Iuriſdiction in Wales. Br. Cinque Ports, pl 8. cites 19 H. feste + 


6 ſeems to him, 
I and ſays ſee 
9. The Statute is, that where a Deed bearing Date where Writ of the ſuch a Caſe 
King does not run, is pleaded here this thall be tried where the Writ is the F 
brought by the Statute of 1 E 3. but of all other Caſes rriable in County ee 


5 . 2. where i 
aatine, the Court here ſhall write to them to try it by the Common Hebt bd. 


Law. And all Things in Wales ſhall be tried in the County next ad- an Obliga- 
Jining by the Common Law); but of things in County Palatine, the tion the De- 


the Court may write to the Lord thereof to try it and fend it here; and 3 this 


this has been done oftentimes. Br. Cinque Ports, pl. 8. cites 19 H. Condition 
6. 12, | 27, --—  perfortn'd; 

. and much ar- 
and not deny'd. And Newton made a Doubt, in Caſe that it ſhould be tried in the County 
ine and remanded here, that a Man ſhould not have Attaint here of Trial there; which Brooke 

lays ſeerns to be not material, and ſays ſee H. 11 H. 4. 40. it ſhall be ſent ro Durham to be tried there, and 
xmanded here, Br. Cinque Ports, pl. $. cites 19 H 6. 12 52. n 


10. The 
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184 Trial. 
Vat per Fi- 10. The Parties were at Iſſue upon a Thing triable in the County Pale 
neux Ch. J. fine of Lancaſter. Per Brudnell, It a Man vouches in Lancaſter, the 
1 Fuſtices ſhall write to them to try it, and to remand it here, and it they 
in County- give + erroneous Fudgment, Writ of Error lies here; and where Fudgmay 
Palatine Is given here, we muſt write to them to make Execution there. Bat it talfs 
Wall be aid- Judgment be given in Wales or Calice, it cannot be reſorm'd here; tos 
ed there by - W423 
Commiſſion, thoſe never were Parcel of the Crown; but the County-Palatine wy 
and not here. Parcel of the Crown, and after was exempred ; and by the Statute jr 
By. Trials, ought to be tried where the Writ was brought, and Tremaile conceſſi 
pl. 55. Cites Br. Trials, pl. 58. cites 21 H. J. 33. | 
i Ne pat in the County-Palatine of Lancaſter, the Defenday 

pleaded foreign Releaſe, The Court prefix'd Day to the Parties in Bank, 1; 
Paſchæ; and if the Record come not in at the Day, yet it may be receivy] 
after, aud may be by Certiorari to ths Chancery, and then into Bank by Mit. 
imus, and there to be tried. And this ſeems to be by the Equity of the 
Statute of Foreign Voucher. Br. Cinque Ports, pl. 9. cites 22 U 
6. 48. | 
2 2. A Man was taken upon Capias Utlagatum, and pleaded that be u 
abiding at J. in the County of Cheſter at the Time ; and the Record was ſut 
by Mutimns to the Fuſtices of Cheſter, to make Proceſs to the Sheriff to un 
aud remand it to the Bank; and ſo he did. Br. Trials, pl. 146. cites 2; 
H. 6. Rot. 411. 

13. Debt againſt Executors, who ſaid that there is another Fxecutir is 
full Life, who adminiſter 'd at Durham ; and the other ſaid, that he did at 
adminiſter. Per Markham, If a Man i» Action in Bank pleads a Plea in 
Wales or Ireland, or ſuch like, which cannot be tried there, this is 10 
Plea, But Forteſcue contra, and that it ſhall be tried where the I tit is 
brought by the Common Law, and not by Equity of the Statute of 9 E. 3. ch 
6. for the Writ of the King never ran into Wales or Ireland. Contra in Dir. 
ham, and other Counties Palatine &c. as the Cinque Ports &c. Br. Trials, 
146. cites 32 H. 6. 25. 

14. But it was doubted if ſuch a Plea pleaded in Normandy, France &c. 
be a Plea, by reaſon that it is out of the Power of the King, and cannit bt 
tried. Br. Trials, v. 146. cites 32 H. 6. 25. 

* But note, 15. Butt it was ſaid that Plea ariſiug in Eh, the Cinque Ports, or th 
* Ao Franchiſe of * Bury, thall be tried in the County next adjacent. Br. Trials 
P. 2 pl. 146. cites 32 H. 6. 25. 

i ſue f rom the 

Bank to the Sheriff of Suffolk of a Plea in Bury, and ſhall be tried there in the Franchiſe before the Ju- 
tices of the Niſi Prius of the County of Suffolk; for thoſe are Parcel of the Counties in which they ſtard 
But otheyariſe it is of the County-Palatine; for they are Counties in themſelves. Br. Trials, pl. 146. Cltcs 


32 H. 6. 25. 


16. Iſſue ariſing in Scotland ſhall be tried where the Writ is brought. 
Br. Trials, 75 146. cites 32 H. 6. 25. Per Brown & Forteſcue. 
And the ike 17. Starkey vouch'd Matter, that I ue ariſing in Bank to be tried in the 
7 8 County-Palatine, was tried in the County-Palatine, Br. Trials, pl. 146. 
Palatine to Cites 32 H. 6. 25. 


be tried in | % : 
England, jball be ſent into Bank, and tried in Bank, Br, Trials, pl. 146. cites 32 H. 6. 25. 


18. Debt upon Arrears of Annuity by a Counſellor againſt his Client, who 
pleaded Refuſal. to give Counſel at A. in the Connty- Palatine of Cheſter, 
which ſhall be tried there in Action brought at Weſtminſter. Cumberi. 
Prothonotary, ſaid, That they ſhould write to the Warden of the Count)- 
Palatine to try the Iſſue, and when it is tried all the Record ſball be ſent here, 
and Judgment given here, as of Voucher in County-Palatine. This 
Court ſhall Write to them to try it, or ſummon the Voaches, and alter 
all that which they do ſhall be ſent here, and according thereto they 


tha 


lire, to return @ Fury from the next Vill adjoining to Ely, becauſe the Place 
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ball proceed here & c. Quod nora. Br. Cinque Ports, pl. 13. cites 39 
6. 21. 22. at the Eud. hr NS rern 
19. Upon an Owtlawry in Debt, the Party came in upon a Cepi Cor- 
pus, and moved that it might be reverſed; for that in the original Writ 
he was named A, B. of C in the County of Denbigh, whereas he lived at D. 
the Day of the W ric N- and not. at C. It Iſſue is taken here- 
gov, it hall be tried in the next Englith Sonne, and not in Wales, 
and this by the Common Law, Moor. 70. pl. 189. Trin. 6 Eliz. 
Anon. 7, 491 a . a * 8 
20. Annuity was brought again/# the Biſhop of Ely. The Parties were Bendl. 182. 
it flue, and the Plaintiff pray'd a Ven. Fac. to the Sheriff of Cambridge- pl WY. | 
S Cicago 

where the R pay able was within the Ifle of Ely, in which 
the * has Liberties, and the King's Fuſtices and Officers cannot enter © 
there, and the Inhabitants ought not to ſerve on any {9 out of the Iſland ; 
and the ſame was granted. Mo, 88. pl. 220. Hil 10 Eliz. Howſe v. 
the Biſhop of Ely. 1 re 

21. In Trover and Conver/jon for ſeveral Quarters of Corn, the Conver jon 
wes laid in Middleſex, and the Corn grew in Wales ; and upon a Motion 
that the Plaintiff might be compell'd by a Rule of Court, to lay his 
Action in the next _— County to W ales, tor that the Title of the 
Lands on which the Corn did grow, might come in queſtion upon this 
Aion, the Court would not compell him to change ha County ; for, as 
the Clerks intorm'd the Court, where a Suit commences in B. R. b 
Original, it .may be laid in any County, and the Court cannot compell 
him to change ir. But the Court ſaid, that it the Defendant by his 
Plea can make the Title of the Land ro come in queſtion, they will 
compel him to bring it in the next adjoining County where the Land 
lies. 2 Roll Rep. 141. Hill. 17 Jac. B. R. Floide v. Berhell. | 

22. A Man was murder'd at Montgomery, and the Widow brought an Ibid. 248. 
Appeal in & re, which was the next adjoining Engliſh County; and = Reportet 
upon Not Gui 3 pleaded; it was tried at the Bar by a Jury of Shrop- That 26 77 
hire, and the Defendant was found Guilty. The Judgment was ar- 8. 6. allows 
reſted, becauſe ir is againſt a Fundamental Rule of Law, that Trials for ndi&ments 
Murder by Appeal, or * otherwiſe, ſhould be out of the County where 2.2 | In the 
the Fact was committed. Cro. C. 247. pl. 8. Hill. 7 Car. B. R. Soutley next adivin. 
v. Price. ing. But 

t 
n 


e re is wo 
Mention tlevein of Appeals ; and for this Reaſon Certioraries have been granted to remove logien, 
out of the Grand Sethons, but never Writs of Appeal. — Jo. 255. pl. 8. 8. C. by the Name of 
Sentlep v. Price, held 1 ; and that the Writ of Appeal lies not in another County, nei- 
ter by Common. Law, nor by 26 H. 8. 27 H. 8. or 34 H. 8. | 
* By Fare ot 26 H. 8. a Murder in Wales may be inquir'd of in an adjoihing Engliſh County; bur 
Appeals mult be brotight in the proper County. wk. Pl. C. $0, cap. 31. S. 14 4 


23. One was indicted in the Grand Seſſions for Petty Treaſing and a Cer-" 
orari was pray d to remove the Indictment, and have it tried in an ad- 
/*ning County. But the Court doubted how. it. might be tried in any 
ocher County; but upon citing Precedents, the Court awarded a Certid- 
nrl, and ſaid, when the Record was removed, they would adviſe how 
it ſhould be tried. But afterwards it was ſtaid, and appointed to be ar- 
gued whether a Certiorari were grantable. Cro. C. 331. pl. 16. Mich. 
9 Car. B. R. Chedley's Caſe. | OS 

. In Eje&ment for Lands in Brecknockſbire, upon Not Guilty pleaded 
a Venire Facias was awarded out of Monmouthſhire, being neareſt the Place 
Where the Lands lie. After a Verdict for the Plaintiff it was: objeed, 
= 1 me ought to have been tried in Herefordſhire, that being the next 

8 
the 8 
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unty; and this upon the Statute of Rutland, 12 Ed. 1. tor. 
> Statute 27 H. 8. makes not Monmouthſhire an Engliſh County, but only 
Juiſdi&ion is thereby given to the Courts of Law in England = thar 
B b b ounty 
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186 Trual. 


County. And it it were expreſly made an Englith County by that di. 
rute, yet an Iſſue ariling in Wales ſhould not be tried there. It vg 
held a Miſtrial, becauſe Monmouthſhire was made an Engliſh County 
within Time ot Memory; and Trials in the next County of filues ariſing 
in Wales, have been I ime out of Mind, and at Common Law; ſo thy 
an Englith County newly made cannot have ſuch a Trial. And of thi 
Opinion were all the Judges at Serjeant's-Inn, Hard. 66. pl. 4. Tri 
1656. in the Exchequer, Morgan v. Morgan. 
Lev. 118. 25. The Deſendant was indicted of Murder at the Grand Seffions in Gly 
81 morganthire, and in that Part of the County which was Parcel of th 
R. The Marche, and acquitted ; afterwards he was indicted in the next . 
King v. County, (viz.) in Shropſhire, for the ſame Murder. He pleaded the le. 
Thomas, rute ot 'Union of Wales with England, and that he was, at another 
5 .L 1 K Time, acquitted of the fame Fact in Wales. The Doubt was upon 
led? be ning the Statutes 26 Es 34 H. 8. whether this was a good Plea, becaut 
S. C tho theſe Statutes give them Power to try, but not to acquit, Bur adjudged; 
that is of his good Plea, becauſe theſe Statutes do not extend to give them Power i 
mo utter try, but alſo to acquit Offenders in their own County. Sid. 179. fl 
at Hereford, 15. Hill. 15 & 16 Car. 2. B. R. The King v. Thomas. 1 5 
In thisCaſe 26. An Fjet#ment was brought of Lands in the County [Ile] of Ely, and 
it was ſug- the Cauſe was tried in Cambridgeſhire; It was held good, becaule Ely 
| Taos that was Part of the County. 5 Mod. 4og. in Caſe of Calverley v. Leving, 


County Pa. Cites it as Hill. x W. 3. the Caſe ot Cotton v. Johnſon, 
Jatine, and . 85 

therefore this was a Miſtrial But the Court held it to be only A Royal Franchiſe ; and that ſuch wn 
the Franchiſes of the Cinque Ports, which are the ſame with this ot Ely ; and it is uſual for A 

of Murder to be brought in this Court, when the Fact was committed in either of theſe Franckils, 
and the Trials here concerning Lands in Ely, are good; But it is not ſo where the Lands lie ini 


_—— — 


County Palatine. It was held alſo in this Caſe, that tho“ the Jury ought to have been De Vicineto& 


Ely, and the Trial was in Cambridgeſhire where the Bill was brought, this Jeofail was helped by the 
Statute. The Plaintiff had Judgment. Carth. 109. Hill. 2 W. & M. B. R. Cotton v. Tohnſon.— 
1 Salk. 183. pl. 1. 8. C. ſays that a 2 was entred Quod nullus Juſticiarius, vel Miniſter Do- 
mini Regis Inſulam illam ingredi poteit ad aliquam Jurat. extra &c. and ſo prayed a Venire to R. the 
next vil. e in the County of Cambridge. Er quia videtur 183 rationi conſonum conceditur 
&c, And it was objected, That the Nient Dedire, i. e. Quia Def, hoc non dedicit, or elſe the Con- 
feſſion of the Defendant ſhonld have been entered; and that ſo are the Precedents. But per Carian, 


Either Way is good. If it be not true, you may bring Error; if it be true, then it is right. 


In this Cafe 24. Debt on Bond made at Cheſter, on Plene Adminiſtravit pleaded, it 
I was tried here by Mittimus to Cheſter, and a Verdict for the Plaintiff. It 
Pinſhaw was now moved in Arreſt of Judgment, that the Bond being made 4 
and Jreton Cheſter, ought to be tried there. But it was adjudged, becauſe it ws 
adjudged ac. not pleaded that the Party dwelt there, or had whereby to be attached then, 
cordivgly. that there would be a Failure of Jaſtice, if it could not be tried here. 

. for the Plaintiff, Comb. 115. Trin. 1 W. & M. in B. R 


mith v. Stephton. 


(N. b. 5) By Medicias Linge. Is what Cofer: 


1. A Few had his Trial per Medietatem Lioguz, viz, Judeorum, md 

they were ſworn on the 5 Books of Moſes, held in their Ar 

and By the Name of the God of Iſrael, who is merciful. D. 144. Pl. S. 
Marg. cites 9 E. 1. | 

2. Venire facias was awarded between an Alien and an Engliſhman ip 

ue &c. de Medietate Linguæ, and after it was perceived that the 777 
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raft was not made in Fair or Market ; and therefore another Venire facias 


ſhall I en in the ſame Towns or Places, which be not thereto Parties, uur 
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ded all of Denizens, viz. Engliſhmen. Br. Ven. fac. pl, 3. 


was awar 
res 22 E. 3. 14 | 1 

fig! 29 Ed. 3. tap. 1 3. F. 2. Enacts, that in ail Manner of Inqueſt and Progfs, No Medie-. 
which be to be taken or mads among ſi Aliens and Denizens, be they Mer- da. . en. 
chants or other, as well before the a af of the Staple, as before any other lng * 2 
uſtices or Miniſters, altho the King be Party, the one half of the Ingueſt or but was in 
Proof ſpall be Denizens, and the other half of Aliens, if ſo many Aliens and troduced by 
Fore: gners be in the Town or Place where ſuch Inqueſt or Prodf is to be taken, hls Seature 


that be not Parties, nor withthe Parties in Cuntradis, Pleas, or other Quar- ad 8 


rels, whereof ſuch Inqueſt or Proof ought to be taken. And if there be not fo tracs Jenk. 
many Aliens, then ſpall be put in ſuch Inqueſt or Proof, as. many Aliens as 2166-48, | 
with the Parties as aforeſaid, and the 1 Denizens, which be good 0 ue 2 | 
Men, and not ſilſpicious to the one Party nor to the ther. 11 who are © 
Engliſh 
born, as thoſe who were Aliens, and made Denizens by the King's Letters Patents Br. — 9 pl. 
Nee eee 
On a Writ of In of Damages, the Inqueſt ſha all iſh, and no Part of Aliens; far i 
out of the * E. 293. pl. 6. Hill. 35 Elis. B. R. Needham „ Corſcllis, Fa ar * 
I ſeems agreed, that the ſubſequent Statutes, which require that Jurors ſhall have ee to 4 
er Value, no way * this Statute; yet it ſeems that the Engliſh half of the Jury ought to have 
enements to the ſame Value as in other Caſes, 2 Hawk. Pl. C. 419. cap. 43. S. 35. | avi 


4 By 8 H. 6. cap. 29. the Statute of 28 E. 3. 13. ordering that an 
Inqueft ſpall be Medietate Linguæ, where an Alien is Party, is con- 
Aud it is by this Al farther declared, that the Statute of 2 NM. 5. 
4. does only extend to 3 taken between Deni en and Denizen ; /o that 
an Alien may be put upon Inqueſts, according to the Statute of 28 E. 3. albeit | 
be have not Lands of the yearly Value of 4o 5. 8 
5. Iſue was joined between two Aliens, and Markham pray ed Jury de: Hawk Pl. 
Medietas Linguæ, viz. the Half of the Perſons of one Country, and the C 420. cape 
other Half of Perſons of the other Country; Er non allocatur, but was 25 S. 38. 


agreed to be all of Engliſh ; tor they are as indifferent to the one as to the in hs, cg 
other, Br. Trials, pl. 42. cites * 21 H. 6. 4 3 ed that the 7 
| tatute of 


8 E.; does not extend to an Appeal or other Action by an Alien againſt an Alien ; for the Words are, all 
Inqueſts &c. between Aliens and Denizens. , | "ole JEM: 
* Trialy,per,Pais 246. (243) cites S. C. But if the Plea be before the Mayor af thi Staple, and both 
Paries Alien Merchans of, the Staple, it ſhall be tried by all Aliens ; cites Statndotd's Pleas del ca- 
3 , 1 | | > 4 fo UW Lies" 


rone 159, ; Br | 
6. Where Ius is joined” between an Alien and as Engliſhman, there it Br. Desi. 

ſhall be rrte by the Half of the one Country, and by the Half of rhe 2 L 2 
other, but wot without * Praying it, as it ſeems elſewhere: Br. Trials, Be. Kagel 
* H 7 Oo r 
| K. Br. Deti ren, pl. 4e H. 7. 32. a 


14 
& 3 


** An Alien, as 2 Frenchman, being arraigned of Treaſu done here, D. 144. pl. 
be tried by all Engliſhy and not Per Medietatem Eingue, aa the 59- 5. C. by 
Statute ſpeaks ; for by a Statute made 1 Mar. 10. the Trial in all Trea- 8 4 


ſons is as it Was at Common Law. Dal. 2 2. pl. 3. 3 & 4 P. & M. eites Caſe. 


Sherris's Caſe. „8. C citedz 
0 Kant Hawkins fays, Ir ſeems that the Ring may ire nl fry make u fh. 
l. cap. 36. But Serxant Hawkins fays, It ſeems that the! ay, if he thy make a ſpe- 
S 36 Alien to be tried for Treaſon by a Jury, whereof the one Halt ſualb be Aliem. = 
Hawk, Pl. C. 420. cap. 43. S. 3) | le 
; —_ iy wn Is ISA 7 ; ' 7 * i 
8. iſe in 216, "v4.34 & . Ant 
But otherwiſe in Caſe of Felony. Jenk. 216. pl. 58. "EY 444-0 


Petit Treaſan and Murder, if he prays it. 3 Inſt. 27.——If an Alien be indicted or re Fe- 
ly, tho* the Indi ctment 6, to be by a Grand Inqueſt of Engliſh, yet by the Statute of 28 E 3. cap. 


13. the Trial ſhall be Per Medictatem Lingus, viz. Half che Jury to be of Aliens, 75, in Ly of 
2 c10nY 


ͤ— 


» — 5 2 — . — 


188 Trial. 

ns — ä — — — — m — — 

'Felony by Eeyptians, within the Statute of 1 & 2 P. & M. cap. 4. And this Statute extends to F 

as wel made 05 the Statute of 28 E. 3. as before; for the Statute is general all Manner of fog 
2 H. Hiſt. PI.C.-271.-cap. 36. . | N 6 49 | 9 


„ SIG 1 AN g ran 
If it be 9. If an Alien be * Adminiſtrator to ah Engliſhman, the Trial ſhall he 
the f * ref by Engliſh only. But if an Engliſhman be Adminiſtrator to an Alien, the 
had been an Trial thall be Per Medietatem, D. 28. pl. 180. Marg. cites Hill. 5 
Alien, it Eliz. WI ita, ws 5s 37·”[—öò4ù 
would have 3 
been otherwiſe. Cro. E. 275. pl. 4. Hill. 34 Eliz. C. B. Wingate v. Marke Trials per Pay 
248. (214) cites S. C. . F TE” RT oY 

So ot an Executor; Per Barkley J. Godb. 449. pl. 516. Trin. 8 Car. B. R. Bland's Caſe. 

If an Alien is ſued as Executor, he ſhall not have a Trial Per Medietatem Linguz, becauſe in ſuch 
— he is ſued — auter Droit. 3 Salk. 362. pl. 2. Anon, — Went. Off. Executor 104 ſays it was ſo held 
in Dr. Julio's Caſe. IN 

If gd marries a Feme Engliſh, who is made Executrix, the Trial ſhall not be Per Medietatem Lin 
guz in an Action brought by them for a Debt due to her as Executrix ; for tho' the Hugband is 
it is principally the Suit of the Wife. Went. Off. Executor 207. 1 & 


Trials per 10. In Caſe where Engliſh and Aliens are joint Defendants, Trial ſtall 
Pais 248. not be Per Medietatem Linguæ. Adjudged upon Advice with all the 
8e ctes judges of England ; for the Engliſh, who are Detendants with them, 
cannot have this Trial; but the Aliens may have Trial by all Engliſh, 
as they had before the Statute, and as they ſhall have now, unleſs the 

demand it Per Medietatem Linguæ. Mo. 557. pl. 758. Mich. 4 

41 Eliz. in the Exchequer, Barre's Caſe. , 
11. It ſeems agreed, that there is no Need that any of thoſe who find 
an Jndifiment againſt an Alien, ſhould be Aliens. 2 Hawk. Pl. C. 41. 
cap. 43. S. 36. | 46 


(N. b. 8) By Medietas Linguz. How. 


1. Ugdale, in his Orig. Jurid. 64. cap. 25. cites the Laws of King 
1 Ethelred, publiſhed by Lambard 91. a. cap. 3. That 6 Englim 
nd 6 Welch were to be joined together, for determining ſuch Cum 

ver ſſes as 22 in the Marches of Wales. N 

2. In rials where Medietas Linguæ is required, the Alien, may be 

aided De Circumftantibus. Jenk. 288. pl. 24.—D. 28. pl. 180. Marg 


2 Hawk. 3. It was aſſigned for Error, that the Plaintiff being an Alien, the 


PI. C. 419. Trial was Per Medietatem Linguæ, and the Ven. facias was ©uorun guili- 
* 43. bet habet 41. Land, whereas an Alien can have no Land. Jed non allo- 
137" . -eatur; for it thall be referr'd to the Engliſh only. Cro. E. 272. pl. 4 
Hill. 1 in the Exchequer, Tenancy v. Brown. 
Upon this 4. The Return upon the Venire facias ought to be diſtiuct, of 12 De- 
Matter be- nizens and 12 Aliens, and they ought to be ſtworn alternately ; Per 
ing moved Kemp Secondary. And of that Opinion was Clench and Gawdy J. cr- 
the Return teris abſentibus. Cro. E. 818. pl. 10. Paſch. 43 Eliz. B. R. Goodwin 
was not v. Mountenaigh. 
poor? it appeats hot who were Aliens and who were. Denizens, all the Juſtices, except Fenner, heldit 
inſufficient for this Cauſe ; but that it was a Miſreturn only which was aided by the 18 Eliz. Whett- 
fore, upon Affidavit made that 6 Aliens and 6 Denizens were ſworn, the Plaintiff had Ju t. Cro 
E. 841. pl. 18. Trin. 43 Eliz S. C. 2 Hawk. Pl. C. 420. cap. 43. S. 44. ſays this Matter ſeem 


J If che Sheriff "return 6 Alienigenæ, where in Trath they are Indigen: 
and they are ſo impanel led, ir is good enough, Bur if there are 8 n 
"EL | 2 
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Trial. 
gene and Alien gens Led, it is iff, becauſe it is not Per Medie- 
n. D. 28. pl. 180. Marg. cites P. 9 Car. B. R. Per Jones]. 
6. Wherever oy matey is, a Special Fury is to be returned. 
Camb. 20. Paſch. 2 Jac. 2. a Nota. 


— 


X. b. 5) By Medietis Lingus. Granted. How, and 
When. 


1, HERE a Jury is De Medietate Links, where an Alien is 
Party, the Plaintiff is not bound to take Jury, unleſs by 6 of 

the one and 6 of the ot her. Br. Challenge, pl. 56. cites ) H. 6. 40. | 

2. Debt againſt a Lombard, They were at Iſſue, and Venire Facias Br. Enqueſt, 
red, and rerurn'd &c. And at the Day the Fury did not appear, and pl Cites 
the Defendant pray'd Decem cales, halt ot Denizens and halt of Aliens, Br. Trials. 
becauſe he is an Alien born; and could not have it, becauſe he did of pl. 125. 
take Venire Facias half of the one and half of the other at the fr. And J 
Danby J. faid, That it he does nor pray Medietatem Linguæ at the - 
he ſhall not have it after ; and ſaid that there are divers Precedents 6 ige. au 
there. Br. Octo Tales, pl. 18. cites 3 E. 4. 11. the one is 

F 
have Pannel de Medictate Linguæ if he prays it; and it ſeems that he ; 

1 it, and ſpew that Je it an pom; for the Court cannot thereof take . 


Parties were at Iſſue, and Venite Facias iſſued, and after a Diſtringas, and the Defendant came pray's 
Superſedeas, inaſmuch as he was an Alien, viz. a Lombard. And per Fineux, He ſhall not have it, becau 


— 


he did not pray it at firit, But Tremail contra; and after he had the Moiety of Strangers, according — 


the dtatute; quod nota, cr that he did not fray it at the Fenire Facias, and had a 
Strangers. Br. One, i 3. cites 21 H. . 32,——Br. Trials, pl. 56. cites 21 H. 7. 33. 8. C. Br. 
2 pl 4. cites S. C.. C. cited D. 144. b. pl. 60. Paſch. 3 & 4 FP. & M. in Sherleu's 
(iſe. 

Medictas Lingua muſt be pray d on Aeuard of the Venire Facias, or it will not be allow d. Jenk. 216. 
pl 58. cites D. 304 otherwiſe the Sheriff has no Power by the Ven. Fac. to make ſuch Return or Co- 
duſance, that there is Alien in the Caſe. Ibid. Ibid. 239. pl. 20. | 

D. 144. b. pl. 61. in Sherleis's Caſe, the Reporter makes a Quere, If the Aliep he Plaintiff, and 
emits the Praying a Medietas Lingue, by means whereof a General Lenire Facias iſſues, and is return d & 
if he by this has ſurceas'd his Time. And quere, if the Court, Ex Officio, t to award the Spe- 
cial Writ above, by reaſon of the Statutes, and Non conſtat eis per Recordum quod una pars eſt 
Alienigena. And it ſeems that No; for by the Common Law the Trial was by Engliſh all, and the 
brarutes were — hon the Benefit, and in Favorem Alienigenarum, if they will accept it; but they 
are not compellible to it. 

Serxant Hawkins ſays, It ſeems to be ſettled that no Alien, whether he be Plaimiff or Defendant, 
em take any Advantage of the Statute, unleſs he prays it in time; and that if he have neglected to 
pray it before the Return of a common Venire, he can neither except to ſuch Venire, nor pray a Tales 
or other Proceſs de Medietate Lingur. 2 Hawk. PL C. 420. cap. 43. 8 40 Bur ir is more pro- 
* him to ſurmiſe it upon Plea pleaded, and thereupon to pray it. 2 H. Hitt. PI. C. 272. 
cap. 36. 


3. Brocke ſays, Note that it is ill Pleading to ſay per Medietatem Lin- Br. Panel, 


{te ; tor he ſhall not have them of his own Language, but ot any Man- Wart? 


her of Aliens, and fo ir is put in Uſe. Br. Denizen, pl. 4. cites 21 H. For the Sta- 
7. 32, | a | | tute is not 
per Medie- 


em Lingue, but by the Moi Aliers. Quod nora ; for it is falſely abridg'd in the Abridgrmete 
of the Conn carey on per Pais, 246 [z 12] cires this Saying of Brooke ; but ſays, that under bis 
Favour he thinks it h; for People are diſtinguiſh'd by their Language, and Medietas Liu- 
Fur is as much as to 5 R Half Engliſh and half of another Tongue on Copatry whazſoever. — 
Serjeant Hawkins ſays, Note, that ſome of the Precedents for the Award of a Venire of a Jury of half 
Denizens and half Aliens, in Purſuance of 28 Ed. 3. mention, that the Aliens ſhall be of the ſame 

whereof the Party alleges himſelf; and others direct generally, that one half of the Jury 
hall be Aliens, crit bout ſdecitying any Conntry in particular. And the Setjeant ſays, this Form ſeems molt 
*greeable to the Statute which ſpeaks of Aliens in General, and ſeems to be hm d both by late Practi e 
and the greater Number of Authorities. 2 Hawk. Pl. C 425, cap 43 8 32. 


Ccc 4. It 


. 
* . 


I «he Detendant Aden le not pray Medietaa Linguz, the Pla 
to preveyt Delay, by Challenge may at the Diftringas pray a Stay, ang jig 
new Venire way be ifſued., D. 144. b. pl. 60. Paich. 3 & 4 P. &)( 
Cherle 0s Cate. © -* | S | 
5. To have this Trial per Medietatem Lingnæ, he ought to inform |, 
Court of his being Alien before the Award of the Venire Facias. ) 

357. b. pl. 45. Paſch. 19 Eliz. Symons v. Spinoſa. ſe 
The Record * 6, In Action for Words, the Detendant pleaded Not Guilty, and ſaid 
def - eb was Alien born, and prayd Trial per Medietatem Linguæ, which wy 
gena de cir- granted, And at the Nig Prius 6 Engliſhmen and Aliens only appeary; 
cumſtanti- dd the Plaintiſf pray d a Tales per Medictatem Lingue, Whſch vt 
bus per Vio granted, and they found for the Plaintiff. After Verdict tor the Plaiz 


— bog Lit it was moved in Arreſt of Judgment, That no Tales is to be grant 
nem (of the de Circumſtantibus, when the Tr 


ial is per Medietatem Lingus, hy 
Plaintiff) per che Juſtices ot Niſi Prius; for the Words of the Act are in chte 
mandat Juſ- Nymber, viz. (The Jury is like to remain for Default ot Jurors \ and 
ticiar de _ here it was by Detaulr only of one Juror. Beſides the Act does not gin 


ſi * k - . . * 
. — Authority to the Juſtices ro grant a Tales in this Caſe, becauſe in th 


in panello former Part of the Act it is ſpoken of Franktenement ot Jurors, and d 
præd' affila- Iſſues to be return'd 3 whereas an Alien has no Franktenement, nor thil 


88 Iſſues be return'd upon him. And further, the Act ſays, That if then 


Sratuti in be any Default of Jurors, others of the ſame County ſhall be returg 
hujaſmodi @&c. whereas an Alien is not properly ſaid to be ot any County, Bu 
Itu nuper notwithſtanding it was adjudg'd for the Plaintiff, becauſe the Statue 
Edit & Pro- was made for ſpeedy Execution of Juſtice, and thall be expounded fn 


— den vourably to ſerve the Intent and Purpoſe ot the Makers, Io "4 
ke de novo a. in Denbaud s Cale, cires Mich. 35 & 36 Eliz. Julius $ 
appoſitus, : Caſe. , | 

(en.) Chri- | ; : 
ſtianus Dethick, Alienigena exact' venit, ac in Juratam illam ſimul cum aliis e præd' pris 
impanellat' & j urat' juratus fuit. And tho' it was objeCted, that the Tales ought to enſue the Nature 
of the principal Pannel, and that this Uo is ad Requiſitionem Defendentis, whereas in this Caſethe 
Plaintiff pray'd the "Tales, yet the Plaintiff had Judgment. Poph. 35. Cæſar v. Curtine, [ali 
Curſino] S. C. And per Cur. where in the Statute it is ſaid (ſuch Perſons, ) it is thereby intended ſuch 
as the firſt, which ſhall be of Aliens as well as Engliſh, where the Caſe requires it. And Aliens may 
de of the County or Place where the Niſi Prius is to be taken; for tho“ an Alien cannot purchaſe a 
Frechold,” vet he may have a Houſe for Habitation, for the Time he ſtays here. And per Gawd, 
where the Default was only of Strangers, the Tales might have been awarded of Aliens only; « 
where a Trial is to be by Inqueſt of 2 Counties, and thoſe of one only appear, the Tales may be of tlc 
other only ——Cro: E. 305. pl. 3. Mich. 35 & 36 Eliz. B. R. 8. C. accordingly. 


. 7. In Action on the Caſe a Queſtion aroſe, Whether Alien Defendant 
Crho? in the Declaration he is named Mercatorem Extraneum) mult pr 
a Medietas Linguæ, or that it is at the Peril of the Plaintiff Denizen? 
Popham held, that the Venire Facias was not well awarded, and re- 
rura'd De Indigenis only. But Gawdy and Fenner J. held the contray. 
Cro. E. 869. pl: 3. Hill. 44 Eliz. B. R. Heyward v. Lipſon. 

8. It the Defendant be an Alien, on Notice given by his Attorney to tht 
Plaintiff' or his Attorney, the Plaintiff ought to enter it on the Roll, to have 
a Trial de Medietate at his Peril. But the Court refuſed to award it ſot 
the Detendanr, on his Affidavit that he is an Alien. Keb. $47. pl. 4 
Trin. 15 Car. 2. B. R. Vangangel v. Browning. | 
9. In Covenant, atter a Verdict for the Plaintiff, the Defendant mov 
for a new Trial, ſuggeſting that he was an Alien, and that the Sheriff has 
returned 12 ot the jury; but that there was not an Alien among /# thin 
Er per Curiam, The Defendant ſhall never have a 'Frial per Medietatem 
Linguæ without Prayer; and if it is granted, and the Sheriff returns 
none but Denizens, the Defendant ought to challenge them before the Trial. 
and if the Challenge is not allow'd, — to inſet on a Bill of Exceptions- 
Bur the Suggeſtion now made by this Deſendant is againſt the N 
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Sd it is trac, he may have an Action againſt the Sheriff for x Tate Re- 
turn. 3 Salk. 362. pl. 2. Anon. 9 r 
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CES Nip Prius. Is what Aftions it lies. bs (Pb). 


pl. 1. and 2. 


* A Prins lies in a Writ of Eſtrepement at the firſt Day. 
TX 27 E. 3. 80. b. eee 
. In Anaint, they were at the General Iſue Quod bonum E legale fe- Niſi Prius in 
cerunt Sacramentum, and the Plaintiff pray'd Niſi Prius, and had ic ; tor — Tos 
the Party is ouſted of any Eſſoign, that is to fay, had his Petition at taken by Ni 
the Day of the Iſſue. Ouære; tor it is new as it was ſaid there. Br. Niki Prius Br. 
Prius, pl. 12. Cites 21 E. 3. 16. 4). | Su 21) of bra Nis Prius, 
| 11. cites 

$H. 4 23. — Br. Attaint, pl. 26 cites 8. C. The Statute of 5 E. 3. cap. 16. gave a Niſi Prius in 
Attaint ; but this was before Juſtices of one Bench or the other. Jenk. 38. pl. 73. cates 33 E. 3. 
| Tho' the Statute of 14 E. 3. ſpeaks not of Attaint, yet is an Atraint within it; for the Effect of that 
Ordinance is, that in all Caſes where a Niſi Prius Is grantable, it ſhall be granted before Juſtices of 
Aſiſe. 2 Inft. 426. 2 jo | 28 


3. If Judgment in Aſſſe be reverſed in B. R. by Error, the Party may 

have a new Aſjiſe in Pais, or Attachment in the ſame Bank, and Proceſs 

ainſt the Fury returnable there, and fo he had; and when they ave af II. 

8 this ſbaͤll be tried by Niſi Prius; Quod nota, Niſi Prius in Aſſiſe, Br. | 

ill 8 30. cites 31 Aſſ. 18. 22. | - 655 pie 

iſi Prius was granted in a }rit of Right the Miſe join d upon e 
1 Pr N 


#0 | | 
Grand Affiſe ; Quod nora bene. Br. N ius, pl. 24. cites 12 f. . 10. 


a # » q . 
— * «th... Mts —_— —_— — — - „ tt 


| k. b) No ſhall have it. r 

l. I the King de Plaintiff in an Action, he ſhall not have any Mili In Rg of 
* igang a Writ directed co che Juſtices for their Mar- 222 

tant. 24 E. 3. 23. b. the King, t 

2. Bur the King thall have a Niſi Prius if a Writ be directed to Bg . 
tie Juſtices to this Effect, for their Warrant. 24 E. 3. 23. b. 2. 7nquef in 
adhladged. | Wen 
the King pray'd NIN Prius. Pole ſaid this cannot be any more than upon Grand Aſie; bur Wilby bi 
— of the: King grepend for we have W, . to grant Niſi N. is this 4h Lk 0 f vid 
Trigit 8 quod nota, Br. Niſi Prius, pl. 16. cites 24 E. 3. 23. Br. Droit de recto, pl. 14 
tes S. : TY 
© in Right of Ward brought by the King, they were at [, the Grand Aſſiſe, and the Ki " 
Nift Prius which prick new. ob hag Hr — er * a King ty [je an 25 pray 


don a Niſi Prins was granted ; qubd Nora, Br. Nifi Prius, pl. 17. cies 24 B. 3 44. 


* 


— 
— . 1 9 — — — th th. ts * Sr. th z4ak . F”TY 
* A » 14 


m Ma Nee R. Nen a 1 41 | 'E * ae 
(b) Asginſt whom it ſhall be granted. * 
4 | ' | 4 4 Wr ne 


* An Prius ſhalt not be granted where che King is Party in 8. F. unlef 
any Manner, 25 E. 3. 39. n 
N 4 rhe HY 


Ir, Prerogative, pl 108. cites 24 E. 3 33.— Br. Niſi Prius, pl. 35 S. P. and favs the Reaſon feems 
to 


2 * ä 1 


192 _ Trail. R ** 


V be that the Nit Prius is by the Statue, and the King is not bound by Statute without expref Work might 


cites F. N. B. 15. | | | "he St 
\3. a * * 22 if l after Aid of the Kin p FA 
pleads to the Inqueſt, 2laintiff ve a Niſi Prius, þ "oe 
cauſe the Tenant has Ald of the King and tothe King ina 2 
Patty. 25 E. 3. 39. adjudged, N Mann Hill. 
3. Rot. Parliament. 43 C. 3+ Number 20. Tbe Commons Yto dou o, 
| hare Nin Prius in Caſes of lodictments which concetn the Ringe B X. 
one Party. = 
4. Anſwer, ſue to the Chancellor or Clerk of the.Privy Denen *: 
Cale which does not touch Crime, and he ſhall ſe 70 th Tulica q 4 
to do it in Caſe that it be reaſonable. | my 
5. All Cauſes of the Crown in B. R. muſt be tried at Bar, if Mr.A _ 
will not grant a Warrant of Niſi Prius. And it Mr. Attorney will gra pr | 
a Niſi Prius by Surpriſe, and aſter will ſhew that to the Court, they vil more 
ſuperſede ir. Refolv'd per tot. Cur. 6 Mod. 247. Mich. 3 Ann, B. Rn 11 
Caſe of the Queen v. Sir Jacob Banks. a 1 
and k 
2 12 1 x — Va 
, 6 g : grati 
(R b) Niſi Prius, 42th Proviſo. At what Time it ſhall I 
| Die, 
n the Plaintiff in a Derinue and the Garniſhee are ar Iſſue, an) laſt 
: Plaintiff alſo the }Ilaintiff prays a Niſi Prius, and it is granted to him, vt 81 
| in this Caſe. the Garntthee at the ſame Tame may have a FAſi Prius with Þr „ 
Br. dat Lilo, becauſe he is Plaintiff alſo, 19 Þ, 6. 46. b. adjudged. ny 
N wg hes 2. In Quare Impedir, it was agreed that no Ni Prius for the Dau. - | 
1 i aant with Proviſo ſball iſſue, tho he be Actor in a Quare 838 ung "ory 
4 where Lac hes or Default is in the Plaintiff'; quod nota. Br. Niti Prius eo 
1 pl. 2. cites 33 H. 6. 13, 14. 10 
| : 2 
5 8 . _—_ ond 
| , : 8 MAL 
| (Rb. 2) Nifi Prius, «oth Proviſo. In what Caſes anl et 
| 9. v. 


I. W HERE the Plaintiff at the Habeas Curpora, kept the IWrit with 
him till the Sheriff had not time to ſerve it, and this by him ws 
ſhewn ro the Court, the Court ſaid that each of them thould have 
Writ with him, with Proviſo that the Sheriff ſhould Return only one 
them; quod nota, And this was where the Defendant pray'd that te 
* 1 have Writ deliver'd to him. Br. Niſi Prius, pl. 13. cites 8 H. 
2. In Replevin, if the Defendant avows, the Avowant may have Veni 
Facias or Decem tales without Proviſo, as well as the Plaintiff; tor he 1s th 
Actor, and therefore the ſame Law ſeems to be of Niti Prius. Br. Nil f 
Prius, Ta o. cites 16 H. J. 14. 
3. rarniſbee ſhall not put in His Wric if the Plaintiff will put in one 
His. Br. Niſi Prius, pl. 14. cites 19 H. 6. 47. 

4- In an Information upon the Statute of Jury, the Parties were 4 ; 
Iſſue, and the Matter depended 4 Terms untried after Iſſue joined. 
Defendant prayed a Niſi Prius with Proviſo, as the Courſe is in the E fu 
chequer in ſuch Caſe ro ſend Commiſſions into the Country where 


latormatton is laid to try the Iſſue joined in the ſaid Court, and that s 
the 


— = . 74 2 , r — > aA A. 
— . A ³ w a—_—_—______os rr d ˙ ͤ.—ü⁰U6üłĩ ß WER WR HEE woe Ts 


— 


632 
N, = 


3 S=s 


1 
£5. == 


0 
3 
4 
of 
Ie 
I. 


——_—_—_———————— 


— 


the Suit of the Defendant. But it was much doubted if the Court 
might grant ſuch Niſi Prius, becauſe the Queen is in [ome Sort a Party to 
che Suit. 2 Le. 110. I. 144. Trin. 29 Eliz. C. B. Knevit v. Taylor. 

5. If Iſſue be joined upon an Indictment of Perjury, and the Patty 2 of 
proſecutor will not try the Iſſue, the Party indicted may try it by Pro- a Tf. 
viſo ; Per Cur. And this tho' it be in Cale of the King. Sid, 3 16. pl. 2. joined, the 


Hill. 18 & 19 Car. 2. B. R. Anon. | arty cannot 


A | carry it 
down, and try it by Proviſo ; for it lies not againſt the King. Per Cur, | Vent. 315. Trin. 29 Car. 2. 
B. R. Anon. k 2 W 2 ; * — * 


6. B. was indicted at the Quarter-Seſſions in Berks, for an Aſſault on C. 5 Mod. 245. 
in Windfor- 118 The Proſecutor removed the Indidment into B. R. b 5 8 N 
Certiorari. They both made up the Record, took out Proceſs, and v3 lied 33. 
Prius to try it at the next Afiſes. The Proſecutor not thinking fit to pros S. C. accord- 
den, the Defendant put in his Record, aud was acquitted. The Plaigtiff ingly, — 
moved for a new Trial, and had it; And in this Caſe the Court held, vt lo Tall. 
That before the Statutes 5 & 6W. z. cap. 11. and 89 NW. z. cap. 35, 
Perſon indicted in any County might remove it by Certiorari into B. R. 
without any Recognizance to try it, unleſs in London or Middleſex ; 
and by this Means he was out of Court, & line Die, and new Proceſs 
was to be awarded, on which he might be outlawed unleſs he came in 
gratis, which was the Caule of great Delays, and of making theſe Sta- 
tutes. That theſe Statutes provided for Removals by Defehdants, but Re- 
movals by Proſecutors are not within theſe Hits; and that this Removal 
being betore the Plea pleaded, the Detendant was out of Court & fine 
Die, but may come in gratis, or be brought in by Proceſs; and, in the 
laſt Caſe, mall on pleading give Security to try it. That in Civil Ac- 
uns the Defendant ſhall never carry down a Cauſe by Proviſo, till there 
be Laches in the Plaintiff, unleſs in ſuch Cauſes where the Defendant 15 ö 
in Nature of a Plaintiff, as in * Replevin, * Prohibition, or Joes 1mpedit, „S8 2 
which are to have Return, Conſultation, and Writ to the Biſhop. But grownl. 2-4. 
there can be no Trial by Proviſo in the Cauſe of -the Crown, becauſe there Mich. 7 Jac. 
can be no Lac hes. That as in Indifments of Treaſon or Felony, if the Attor- (B. Anon, 
ney General will delay, B. R. may give the Defendant Leave to bring on 
the Trial, $0 in Indictments of Mrsdemeanors, it ſhall not be allowed for the 
Defendant to proceed (as in this Caſe) by a Surpriſe on the Attorney General, 
ond without Conſent or any Default in the Proſecutor. And a Rule Was 
made, That when an Indictment is removed hither by the Proſecutor, 
the D. ſendant ſhall not carry it down to Trial without Leave of the 
Court on Motion. 2 Salk. 652. pl. 32. Mich. 3 Ann. B. R. The Queen 
v. Sir Jacob Banks. NIE | \ 


* 
* 
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(S. b) Niſi Prius. Certification of Lerdicis. 


* 


. _ 9 5 1 . » a 
. FF, the Juſtices of Ni Prius die before the Day in Bank, pet the Jenk. 4. 
ae Records ſhall be well received by the bands of the * (end ar f 45—— 
F Allie without Certiorari, ox other Form of Entry but the ancient . 4. 
orm, D, 4 5. Ma. 163. 55. Reſolved, + 2 hf Gs mg rar P. 
"WS | 1 >» 44 Bur if only 
_ them die before the Return, a Certiorari may be awarded to the Surviyor to certify the Verdict. 
* This is a better Way than to award a Certiorari for theſe Verdicto 2 the Executors af the Judges; for 
the Clerk of Aſſizes was a ſworn Officer. Alſo the Entry ſhall. be in the common Form, Poſteu ad 
we. diem venerunt partes & Juſticiarii ad Aſſiſas capiendas coram quibus &c, hic miſerunt Recordum 
* And againſt this Entry of Record no 5 can be received that the Judges were dead 
9 . d , 1 1 be tore 
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194. — Trial. 


before the Delivery of the Fodes; for this would be Conmtary do the Record. | By all the Jams, 3 
England. Jenk. 216. pl. 59. | | Judges o 


Jenk. 1:4 2. Alſoin this Cale a Certiorari may be directed- to the Executon a 
1 Adminiſtrators of the Juſtices to certify the Record. D. 4 5. My 
pl. 17. S. P. 163. 5. 
cites 8 H. 4. 
4.'4.———S. P. Br. Certification de Aſſiſe, pl. 4. cites 12 H. 4. 9g ———8S.P. 2 Inſt. 424. 


3. In Writ of Error, it was faid by Hals J. for Law, that if Juin 
of Aſſi/e takes Aſſiſe, and after he is diſcharged, and after is made Fuftice q 
Aſſiſe again, he may record the Record without Writ ; for it is in vain 9 
have a Writ to, certify it before himſelf. But per Gaſcoigne Ch |, 
He ought to have Writ to certify it; tor he was once diſcharged, It 
Record, pl. 15). cites 8 H. 4. 4. | 
| + Indictment was brought in B. R. by Fuftices of the Peace in Of, 
and after the ſame Fuſtices brought in there a Record of the Acquittal of th 
Same Party before them; and the Party came by Proceſs, and pleaded this 
Matter. Markham ſaid, This Record comes in without Warrant; fore 
receive nothing of the Fuſtices of Peace but that which is Executory & 
| Whetetore vouch the Record in the Hands ot the Juſtices &c. and you 
ſhall have Writ to certify it, and ſo he did. Br, Corone, pl. 151. [152] 
cites 8 E. 4. 18. 
5. Poſteas may be received by the Hands of the Clerk of Aſſiſes, d. of 
tho his Office is determined ; tor he was ſworn to execute the ſaid Office, and 
Jenk. 216. pl. 59. 


18 do 


(T. b) Nifi Prius. In what Caſes it ſhall not be granted Ml © 
| for Collateral Reſpect. 


Trials per 1. FF — 1 = Parties may be at any Prejudice by it, ft ſhall not be hl 


+ Br. Niſi 2. As in Attaint, if it appears that one of the Petit Jury is impriſonet 
28 pl. 6. ap ye 200 ug mall — * _ in 2 County ; fot \ 
Cites S. C.— hi ſe allen aunucy as he cannot be there 1. 
r yer it is there objected that he may make an Attornep, + 44 * 


44 All. 20. Af 
Niſi Prius | be 

is not grantable where one of the Parties or Turors is tmpriſoned ; ſo that the Juror cannot go to the Co- þ 
try to attend, nor the Parties to take Care of his Challenges and Evidence. Such Party or Juror ma Je 


be brought by Habeas Corpus to the Bar at Weſtminſter, and there the Iſſue ſhall be tried, if it anc 
ſeems eaſonable to the Juſtices. At this Day, by Force of the Statute of 35 H 8. c. 6. cbich gre . 
Tales de circum ſtantibus, the Impriſonment of one of the Jurors ſhall nor ſtay the Niſi Prius; for there I 
a Tales de Circumſtantibus may be awarded. Jenk. 39. pl. 73. cites 12H. 7. 10. 


Br. Niſi 3. F. N. B. 241. (A) ſays, It appeareth Mich. 32 H. 6. that it is is 1 

* * * the Fuſtice's Diſcretion, whether they will grant Niti Prius, or not ; and Xi 

hn why BY the like Reaſon, the King at his Diſcretion, and by his Writ directed WM 

Reaſon why , f * 

it ſhall not to the Juſtices, may reſtrain the ſame. And Niti Prius ſhall not be grant- 

be per ed where the King is Party, without the King's ſpecial Warrant, or the {4 
it 


King's Fog King's Attorney's Aſſent, notwithftanding the aforefaid Statutes. fa 
ſent, ſeems to be that the Niſi Prius is by Statute, and the King is not bound by Statute unleſs by er- 


preſs Words. 


And alſo it 4. In Appeal againſt 4, the one pleaded that No ſuch in I Natura 4! WM. cid 


— 2 the one named &c. and to to Iſſue; and the Defendant pray'd wy A on 


| Power in that County, and if Trial ſhoul 


” 


no by Trial. | i 6 


Catesby ſaid, You ought not to have it; for it is by Covin to abate our beard in 
Appeal, and to try this at their Pleaſure in Pais. And the Opinion of the. ſame 


| the Court was clear, that he ſba/l have Nifi Prius for Eaſe of the Country ; 2 he, 


| LA . L - al 
int all the Matter may be given in Evidence. Br. Niſi Prius, pl. 19. cites the King is, 
H. 5. nee 133,48 of 1 A 9 3 ] in a manner, 

21 H. 7. 34 | OO 3 F 
it is found by Verdict in Replevin * the Deſendant; therefore there is ſuch in Rerum Natura. And alſo 
he was indicted after the Appeal. d the Opinion of the Court was, that Niſi Prius ſhall be granted; 
for the Jury * have Niſs Prius in ſpig bi of the Parties for their Eaſe, and thoſe Matters are good Evidence 
10 the Inqueſt. Br Niſi Prius, pl. 19. cites 21 H. 7. 34 

Serjeant Hawkins ſays he does not find it denied, bur that the Court may grant a Niſi Prius in Appeal 
in the ſame Manner as in any other Action. 2 Hawk. Pl. C. 411. cap. 42. 8. 3. 


1 l N \ v ö a 
5. A Niſi Prius is grantable in a Writ of Right, where ' the Miſe is 
jsined upon the great Aſiſe. But if the Matter in Queſtion Magna inuigeat 
examinatione, then the Juſtices of Weſtminſter will not grant a Niſi Prius, 


but will try it at Bar before themſelves. And it lies in the Diſcretion 
of the Juſtices to do what they think beſt in this Caſe. Jenk. 36. 


I. 73. 7 EI | WK 
, 6. The Duke of Exeter being Plaimiff in Treſpaſs, a Nif Prins was gr. Niſi 
prayed for rhe Duke, and it was denied Fo that the Duke was of great Prius, pl 33; 

be had in chat County Incon- cs 2 H. 


. . * . R 9. Lord 
venience might thereupon follow. 2 Inſt, 424. 8 
| __ » v. the Duke 
of Exeter, S. C ſays the Niſi Prius was deferr'd by the Juſtices, becauſe the Duke was a great Prince, 


and brought with him a great Rour. Trials per Pais 58. (65) 


5. In a Przcipe quod reddat, if the Tenant after Aid of the King pleads 
to the Inqueſt, the Plaintiff ſhall not have a Niſi Prius, becauſe the Te- 
nant has Aid of the King, and ſo the King is in a Manner Party. Trials 
per Pais 38. (66) cites 25 E. 3. 39. | 


OT 


(T.b.2) Nifi Prius. Taken or Granted, at what Time, 
and where. 


* 


[ Mb is taken in B. R. in a County where the Bank fits, and before Ae war | 


1. 
it de determin'd the Bank is removed into another County; yet the — 11 


Aſſiſe ſhall not ceaſe or be diſcontinued, but proceed to Iſſue, which ſhall and alter the 
be taken by Ni/i Prius, notwithſtanding the Statute which wills that Aſs Cum was re- 
e ſhall be taken in its County. Br. Niſi Prius, pl. 29. cites 15 All, 5, e t@ 


and ee 25 Aſſ. g. — wat 


| e 

Curt proceeded and awarded the Aſſiſe, and tried the Ie by Niſi Prins in Suffolk, quod nora , and after the 
Party complain'd to the King that this iscontrary to Juſtice ; and notwithſtanding this the firſt Award 
od in Force, and the Original not abated by the Removal of B. K. quod nota. Br. Niſi Prius, pl. 21. 
ares 19 Af 4 - But contra 25 Aſſ 5. 

If He is brought m C B. of Land &c. in the Coxnty of Middleſexo and r Aſſiſe the Pank is 
al ved and they are at IIue, this ſhall be tried by Niſi Prius, and is out of the Cale of the Statute, Br. 
Niſi Prins, pl. 31. cites 8 E. 4. 16. and F. N. B. 207. 3 


2. Attachment upon a Prohibition; at the Venire Facias, Nifs Prius was 
'anted at the firſs Day, and the Statute Wills that before the Names of the 
urors return d, Nift Prius ſhall not be granted; bur ir ſeems here that this 

Was at the Day of the Return of the Venire Facias, and then well; for 

ten the Names of the Jurors ſhall be of Record. Br, Niſi Prius, pl. 9. 


Cites 3 H. 4. 3. 


3 | Venire 
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. 96 Trial. 


Trials per 3. Venire Facias was return d ſerved, upon which the Plaintiff proj! 
_ 69 Habeas Corpora, and Decem tales with Mi Prius, and could not hape k. 
But if Ha. for NM Prius ſhall not iſſue before that the Names of the Fury be retury | 
teas Corvora but he may have Habeas Curpora and Niff Prins if he will, but nor Tak, 


be 3 * and NMiſi Prius together. Br. Niſi Prius, pl. 1. cites 2). H. 6. 10. 

may Ae Di- 

ſtreſi with Niſi Prius, as well againſt thoſe in the Tales as thoſe in the Habeas a, quod nota; f. 
firſt Writ return'd is a Habeas Corpora againſt the Tales, quod nota, in ary R Br. Niſi 8 
pl. f. cites 27 H. 6. 10. 1 


4. If the Sheriff returns not a Pannel of 2 urors upon the Venire 
Facias, there ſhall be zo NM Prins upon the Tales until a Pannel be n. 
turn'd. Trials per Pais 60. (68) cites 27 H. 6. 10. and 1H. 5. 11, 

5. Note that it was pleaded in Arreſt of Judgment where Verdil# un 
found by Niſi Prius, inaſmuch as the Day of the Ni Prius was after the 
Day of the Return 55 the Diſtreſs with Niſi Prius, viz. the Ni Prins 
was after the ſecond Day, viz. after the firſt Day and 1 2 the fourth Dy; 
and. by good Advice the Party was adjudg'd to ſue New Venire Facias, 
quod nota. For it was ſaid that after the firff Day the Authority of ti 
Fuſtices was ceaſed, and a Sheriff cannot ſerve the Writ after the firff Dy 
in Pain to anſwer as a Treſpaſſer. Br. Jours, pl. J. cites 33 H. 6. 42. 


„ 


(U. b) Nifi Prius. Mat Things the Juſtices of Niſi 
Prius may do. 


Trials per 1. 4 HE y have not Power to increaſe Damages, hut only to its 
5 * ' quire of that which ſhall be inquired by the Jnqueft, 8 h. 
S. P. Br. Da- 4+ 23. 
mages, pl. 4*. 

cites S. C which was in Treſpaſs of Battery; and Gaſcoigne ſaid that tho* the Juſtices of Niſi Privs 
thought that Damages ſhould be encreaſed, yer we will not increaſe them for this, but the Plaintiff 


ſhall have a Day further that he may come before us in Perſon, or before any of us in the Country to ſhex lis 
Maibem, and by this Means to be aided, and ſo it was done. | 


Trials per 2. They have nor Power to allow or difallow a Protection call 


OS 39% there. 17 E. 3. 22. b. 


8. 9 Br. Niſi 3. But when the Protection is caſt they may record the Default and 


Prius, pl. the Protection, and thereupon it ſhall be allow'd in B. or diffallow?, 
. np H. 5. and then ſhall be Oetault, 17 E. 3. 22. b. 


The Juſtices of Niſi Prius ought to ſurceaſe if the Defendant caſts Pretection, unleſs they will take the Jw') 
De bene eſſe. Br. Niſi Prius, pl 4. cites 35 H. 5. 58. But if they do take the Inqueſt notwith- 
ſtanding the Protection, yet it is not void notwithſtanding they cannot allow or diſallow it. Br. Nilt 
Prius. pl. 25. cites 5 E. 4. 2. 

Judge of Aſſiſe may receive and record a Protection, and yet may proceed and try the Cauſe, for if tht 
Protection lies not, or lies, and is not well caſt, the Trial ſhall ſtand; but if it lies, and is well cal, 
the Trial ſhall go for nothing. Arg. quod Holt conceſſit. 12 Mod. 652. in Caſe of Gree v. Rolle. 


4. So if a Protection be cat at Nifi Prius by the Attorney of 

Party, the Juſtices may record it that it was caſt by the Attorney, by 

which the Attorney ſhall be eſtopped after in Bank to ſave the Of 

; fault by Jmpriſonment at the Day of the Niſi Prius. 17 E. 3. 2: 
Trials per 5. They have no Power to allow a Plea of Excommunicarion'in the 
+; 59. Plaintiff, 18. E. 3. 58. 


12 Mod. 652. Arg. cites 8. C. Holt Ch. J faid that he was not ſatisfied with this Caſe. 12 Mod 
655. Hill. 13 W. 3. in Caſe of Gree v. Roll. 


6. Ch: Ml © 


1 . Trial. 197 
— The Juſtices may demand che Jurors upon a Pain at the Hiſi Trials per 


Pais, 59. 
Prius. 17 E. 3. 23. . fc 


Che Juſtices have Power to amerce Jurors at the Nifi Prius. 3 2 
17 E. 3. 23. | k 
<P. And alſo to puniſh them for Miſdemeanors done in their Preſence which are in Deſpite of the King 
and thereupon make Proceſs. 2 Inſt. 425. 


Ve 3 3 . a . 9 8 1 ; 
$. So they may puniſh a Treſpaſs done in their Preſence which is in Trials per 
= W Dcſpite of the King, and make Proceſs thereupon. 17 E. 3. 23. 59 (6) 


thy 9. In an a the Defendant may plead at the Aſſiſes before Cro J. 261. 
ta the Juſtices of Niſi Prius, chat the Plaintiff has enter'd into Parcel Kine — 
„ WT ofthe Land mention d in the Declaration ſince the laſt Continuance, cor S. C 
oF and the Juſtices of Niſi ]Irius may accept che Plea. Mich. 8 Ja, in and held that 
i the Exchequer. / Hug Brot Cale between More and Hawkins, by the Plea was 
y l Juſtices | receivable, 

all the J j : . ö becauſe it is 

Matter in Fact and peremptory to him that pleads it; and tho” it was objected that thereby all Trials 
jay be ſtaid, yer it was ſaid that as a Releaſe or Matter of Bar may be pleaded and is receivable, ſo may 
this at the Difretion of the Juſtices, if they perceive any Verity therein. — Yelv, 180. S. C. and ſays 
that Yelverton J. reported to the Court that __ 1 of Serjcants Inn in Fleetſtreet were all of Opi- 
rion that it is in the Diſcretion of the Juſtices of Aſſiſe to accept ſuch Plea, and that this ſtays the Ver- 
(ict; Bur that ir is otherwiſe of a Protection, for tho' they allow a Protection, yet the Juſtices may 
take the Verdict De bene eſſe; Bur he faid that in ? E. 3. in Præcipe quod reddat a Releaſe was pleaded 
at Niſi Prius, and yet the Jury was taken; but it is in the Diſcretion of the Juſtices to allow or diſal- 
low it. And he alſo reported it to be held by all the ſaid Juſtices, that in this Caſe the Plaintiff could nor 
have replied to this Plea at the Niſi Prius, for the Juſtices of Aſſiſe have no Power either to accept at 
a Replication upon the Plea nor to try it, but only to return it as Parcel of the Record upon the Nik 
Prins. Brownl. 145. 8 C. in totidem Verbis with Y elverton. -Bulſt. 92. Moore v. Brown 
$.C. that the Court agreed that the Authority of the Juſtices of Niſi Prius is only to take the Verdict 
of the Jury, and no other Plea. Lane $1. 90, S. C. . | 

Upon a Plea Puis darrein Continuance, all that the Judge of Aſſiſe can do is to Record the Plea and 

bring it up, and then the other — may reply take Iſſue or Demur, and the Matter ſhall. be deter- 
mined me. Arg. quod Holt Conceſſit. 12 Mod. 652. in Caſe ot Gree v. Roll. Ld. Raym. Rep. 
*13. 8. 


to. But ir is in the Election of the Juſtices of Miſi Prius whether See the Note 
they will allow ſuch Plea or not; for if they perceive that the Plea is pl. 9 
duatory they may refuſe it, for it ts in their Diſcretion, In the fatd 
Caſe of & Hugh Browne, held by Tanfield. 56 rl 
11. Tf 2 Coparceners bring a Real Action, and the Parties plead to d it was 
Mue, and at Niſi Prius one Demandant does not ſue, the Juſtices of ne A 8 
Nifi Prius may record the Nonſuit. 28 All. 20. Zee. 


; : 414 ring Aion, . 
and are at Iſſue, and at the Niſs Prius one makes Default, the Juſtices of Niſi Prius ſpall not give Fudg- 
ment that they ſhall be ſever'd, but ſhall ceaſe to take the Inqueſt and record the Default; and others in a 
contrary Opinion, and- this ſeems to be of ceaſing to take rhe Jury ; bur it ſeems that they cannot taks 
the wy where the one of the Demandants makes Default. Br. Niſi Prius, pl. 8. cites 2 H 4. 23. 


the But Judge of Nifi Prius could not record a Non-ſuit before the Statute of York, 12 E. 2. 4 12 
alt, Mod. 65 N : 

12, But they er them by judgment. 28 All. * 10. * This ſeems 
fa t they tan nor ſever y Judg | y miſprinted, 
b | ; and that it ſhould be 20. according to pl. 11. and 13. &c. 

4 13. Bur thep may take the Inqueſt for the other Demandanr. 28 AF, 8 

be 20. Adjudged. b 653, 654. 
| in Caſe of Gree v. Rolle. Br. Niſi Prius, pl. 23. cites 8 C. 

xl | 


14. So if both Partics had appear'd till the Inqueſt ſworn, and at 
their coming back one had been non- ſuited, yet the Juſtices may take 
he he Pervict, 28 All. 20. 


Eee ' 15. SO 


1 98 1 Trial. 


r Ni I 80 @ Pan brings Aftion againſt 2, And one Tenanc makes 
| hog! * nul at te BY Prius, pet the Juſtices ſhall take the Inquet. ; 

per Fiſher. All. 20. | 
16, They have no Power to allow 4 Reſeeipt of Feme in Default ꝙ i, 
record Baron. See Tit. Reſceipt, (H) LL] pl. 12. & pl. 14. and the Notes ther 


Prayer to 
be received. 2 Iaſt. 425. 


17. In Præcipe quod reddat, the Tenant made Default after Defaut, ut 
F. came and pray d to be received by Rever/ion &c. The Demandant cin 

terpleaded the Reſceipt, and ſo to Iſſue. And at the Mi Prius the Pr 
pleaded Entry of the Demandant after the laſt Contiuuance ; and the 1 
mandant demurr'd, becauſe he is nat Party till he le received; by which th 
gr diſcharg'd the Jury, and gave the Parties Day in Bank; andh 
ee that the Juſtices ot Niſi Prius have Authority to record @ new Ply 
and to diſcharge the Fury, and to give Doy in Bank, Br. Niſi Prius, f 

18. cites 1 

In Appeal 18. W = the Statute of 14 H. 6. cap. 1. gives Power to the Fuflic 
22 of Nife Prius to give Fudgment and Execution in Felony and Treaſon bem 
Plaine them, be the Party acquitted or attaimied, yet they ſhall not give Jug 
is non · ſuited, ment of Damages in Appeal before them of Felony ; tor the Damages is ct 
they may ar- of the Caſe of the Statute, by the Opinion ot the Juſtices ; quere inde 


raien the De- Ji Pri ci + L 
pe thy ts Br. Niſi Prius, pl. 27. cites 10 E. 4. 19 | | 
the Declaration, and adjudge Damages, and inquire of the Abettors ; per Fairfax J. Br. Niſi Prius, pl 1j 
Cites 22 E. 4. 19. Serjeant Hawkins ſays, that conſtant Experience has ruled it, that J uſlicei a 
Niſi Prius cannot give Judgment of Damages in Appeal. 2 Hawk. Pl. C. 31, cap, . S. 18.——4“ 
tho' they may afſel? Damages, and inquire of the Sufficiency of the Plaintift to anſwer them, And je 
it ſuch Juſtices are alſo fultices of Aſſiſe, and as ſuch have an Appeal commenced before them, the 
may as Juſtices of Aſſiſe, upon the Acquittal of rhe Appellee, not only inquire of Damages, but al 
give Judgment for them, both by the Letter and Meaning of the Statute 14 H. 6. 2 Hawk PLCm 
Cap. 23. S. 141. 

But in peat taken in B. R. it they are at I ue, and Ny Prius is granted, and at the Day the Plainif 
is nonſuited, 1.70 uſtices cannot arraign the eſ endant upon the Declaration, as in B. R. for their Pu 
only to take the Verdict and record it. Br. Nik Prius, pl. 28. cites 22 E. 4 19. per Fairfax . 


And it was 19. Cagnovit Actionem Relicta verificatione, may be enter'd by 155 
alſo ſaid, and of Nin Prius. Arg. 12 Mod. 653. cites Co. Ent. 192.——Holr Ch | 
if there be 

2 Defendants iv Treſpaſs, and they plead Not Guilty, and at the Trial one of them Relict: verifia- 
rione cognovit Actionem, that the Judge muſt record it, and proceed ag lĩnſt the other. 12 Mod. 653 
in Cake of Gree v. Rolle. 


Ld. Raym. 20. In Eject ment againſt 2, a Retraxit was enter d as to one at Niſi Prius, 
Rex / Er and Trial againſt the other, and held well per 2 J. againſt Holt Ch.] 
according - 2 Jud m_ affirm'd in Dom. Prgc. 12 Mod. 651. Hill, 13 W. 3 
ly, and at- ee v. Rolle. 

beer d in 

Domo Procerum 18 April 1702. 


If a Judge 21. Judge of Niſi Prius may do whatever is neceſſarily incident to tht 


je wy 74 Trial, as to take a * Challenge to the Array, or Juror, Witneſs &c. and 
22 "Ch. It is by ſubſequenc Acts of Parliament that they have Power to gie 


lenge, it is all Fudgments in ſome particular Caſes, as Felany, Treaſon, Quare Iupall. 
ub ds, Arg. 12 Mod. 652. in Caſe of Gree v. Rolle. * 
or al- 

lows it when it not to be, or vice verſa, and that appears on the Poſtea, the Trial ſhall go for u. 
thing; but as to Things of Neceſſity he is to allow them, as of Pleas puris darrein Continuance, as Releac 
between Day of Niſi Prius an ay in Bagk; becauſe the Defendant has no other time to. plead it du 
at Niſi Prius, for that the Day of Niſi Prius and Day in Bank, as to Pleading, are the ſame ; and in ſuch 
Caſe all he has to do is to receive the Plea, and return. it. wpon the Poſtea, tor. the Judges of Courts abt 
to judge of; per Holt Ch. J. 12 Mod. 654. in Caſe of Gree y. Rolle. R KW 


þ 1302+ 


— 28 Os 8 


Id be may record a Deninrrer is 4 Challenge. Arg 12 Mod. 633.8. P. LI. Raym, Rep. 517. 
Atg· in S. C. 4 £1. "Ft Gwe Woh 2 65 
22. The Judge of Niſi Prius may receive a Non-Proſ. at the Afiſes. 12 Mod 


- apainft Holt Ch: J. and affirm'd in Dom. Proc. 2 Salk. 436. pl. 4 Gree 
* . n. B. R. > ew v. Rollis. | o SD; 


a . 


ſtems miſ- dated; for L4. Raym. Rep. 718. ſays it was affirm'd in Domo Procerum, Saturday 18 Apr. 


0 


. „ 3 1 1 1 ' . 3 8 HUT Of i 
(U. b. 2) Juſtices of Aﬀiſe and Niſi Prius. Their Iy Hreſben 
Poder and Original. 1 
| | bo he defign'd 
| | no further 
U. Ih Prins of Tenements in W. and the Record was to take the Mi, Juſtices in 
Prius at the Vill of N. and there came the Bailiffs of W. and ach Ruß- 
d Charter, that no Inqueft ſball be taken of Tenements in W. unleſs in neſs in thelr 
V. and pray d that it be taken in N. Stouf. J. ſaid, This Claim ought proper Coun- 
to have been made in Bank; for our Record is to take it at N. and fo ties that the 


they did; Quod nota. Br. Niſi Prius, pl. 38. cites 29 Aff 13. broughtupro 
| the Courts 


above, which would occaſion great Expence, and great Conflux of People to the Courts, and therefore 
he conſtituted the Writs of NG Prius that the Matters of the Law might be tried in his own Court, 
and the Facts in the Country; and therefore there was a perfect Uniformity in the Law, for the fame 
Juſtices Itinerantes in Vacation Time; and henceforward, when they found that this anſwered the Ex- 
peftation, the Juſtices in Eyre were totally diſuſed. The Manner of contriving it was to direct the 
Venire to return the Jury at ſome Day next Term, unleſs the Juſtices Prius tali Die & loco vene- 
rint; and thus the Niſi Prius was at firſt on the Venire, and continued in that Manner from Ed. 1. to 
Ed. 3. For tho there were no Iſſues return'd on the Venire to make them appear at Niſi Prius, yet it 
was ſo.much a greater Difficulty on them to appear afterwards at Weſtminſter, which if they did not, 
the Diſtringas iſſued, that ir had its Effects to bring them in their proper Counties. The Writ was 
contrived to command them to come into Court, becauſe it would have been improper for the Court to 
haye commanded them to come into any other Place; ſo that their Appearance before the Juſtices of 
Aſſiſe is an Excuſe for their Non-appearance in Bank: But if they did not appear at the Aſſiſe, nor ut 
Ar there iſſued an Habeas Corpus and Diſtringas ro bring them up, G. Hiſt. of 
* 59. 4. . * « » 


2. The Juſtices of Afiſe have Power to give Fudgment immediately in 8 F. Br. 
their Circuit, or to adjourn the Parties before them at Weſtminſter, or upon Alfiſe, Pfl. 
Array quaſy/d to award Proceſs to the Coroners, and for Default F the Coro- AR 4 
ners to the Eſliors &c. Br. Judges, pl. 4. cites 8 H. 6. 12. 

3. Contrary of Juſtices of M/ Prius; for they have no Power but to S P. Br. 
take the Verdif# and adjadge the Challenges, and to record that which comes Aſſiſe, pl. 


before themſelves, and to ſtay from taking the Verdict, if Protection comes &c. 4 5 | 


Bur not to * Judgment, nor to make Proceſs ; quod nota Diverſity. Br. that Jukice- 
judges, pl. 4. cites 8 H. 6. 12. of Niſi Prius 
| can only hear and record, | 


4 If Dey of Ni Prins be Meſne between the firſt Day of the Return of 

the Writ of "No Prius, and the fourth Day thereof, the Juſtices* cunnot 

take the Jury by the Nin Prius; tor when the firff Day is paſt rbeir Power 

is paſt, as appears by the Words of the Writ ; and it they take it atter, 

tis Error. Br. Nifi Prius, pl. 32. cites 33 H. 6. 45. ; 
5. At the Common Law Aſſiſes were not taken but before Fu/tises in » By. Nif 

Dre (who ſut virtute Brevis every ſeventh Year, See Britton, tol. 1. Prius, pl. 37. 

and Bratton, lib. 5 & 11.) or in the Common Pleas. And this being g = 1 

great Moleſtation and Trouble to the Recognitors ot Aſſiſe, which Agnes * 

Writ for the moſt Part was in Uſe, for the Eaſe of the Country and Ex- the (Oumy 

pedition of Juſtice, it was provided by Mag. Chart. c. 12. Quo recogni- by Force of 

ones de nova Difſei/ina & de Mort de Anceſtor, non C2p:aurur n! 4 * [tis the Stature 

cm- 
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of Welt. 2. Comitatilus & her modo Mos, vel (i extra Regnum fuerimus) Capita 
2 _ Fuſticiarii neſtri mittent Fuſticiarios neſtros per unumquemque Comitatun 
% have a mel in Ann, qui Ec. capiant in Comwatibus illis Aſfiſas prædictas. ty 
ſpecial Patent after was the Statute of * Wt, 2. c. 30 made; and by this it is proyid 
fox every A Ono afſignentur duo Fuſticiarii jurati coram quibus, & non aliis cahjayy 


fits n Ly Alfie Sc. ad plus [thrice] per Annum. By which Act juſtices of Ny; 
n Prius were conſtituted ot other Pleas, as well of one Bench as the other * 
ſerves. Jenk. Coram quibus Fulſticiariis & Socictate, (vis, ) Coram ducbns Fufticiariis, a ay 


224. pl. 2. uno Milite Gc. And by the ſame Act the Juttices of Niſi Prius have Poye Sy 


— he 7 F Uarrei 100 
3 „ &c. in Alſiſes ot Darrein Preſentment, and Gum 1 
the Judge of mpeatt ; W.f 
Niſi Prius 


is not by the Diſtringas, but by the Commiſſion of Aſſiſe; for it is the 13 E. 1. c. 30. which gives _ 
Trial by Niki Prius; and by that Statute the Trial by Niſi Prius is given before the Jultices of Ag ot 4 
and at firſt theſe Trials by Niſi Prius were always had and made upon the Venite facias ; and ind der- 
the Clauſe of Niſi Prius is by 13 E. 1. 30 exprelsly ordered to be inlerted in the Venire facias, ay litls 
Trials by Niſi Prius continued to be upon the Ven. fac. till 42 E z. 11. which requires that the Nang d 
of the Jurors be firſt returned into Court; Per Holt Ch. J. 2 Salk. 454. Paſch. 4 Ann. B. R. By. 5 
lock v. Parſons, | 


Br. Niſ And then came the Statute of * 21 Ed. 3. De Finibus, c. 4. and provi. on 
— Nie ded, Quod Inquiſitianes & Recognitiones capiantur tempore Vacationis, gene. Wi 4 
Prius, pl. 37. rally Coram al1guo Fufticiario de utroque Banco, coram quibus placitum a. real 
And yet duds. fuerit aſſoctat. fbi & c. And atter by the Statute of + Tord, c.; i Jul 
that the In- is provided, That in Plea of Land the Niſi Prius ſhall be taken befor 


Gy one of the j uſtices where the Plea &c. And Chap. 4. That no othe: pl 


taken in the Pleas moved by Attachment or Diſtreſs, thall be taken before any ſuſtice Are 
Bank, if either of the one Bench or the other generally, be the Plea betore then this 


they come; or not &c. tdly 
and by the 


Statute of 2 E 3. 15. Niſi Prius may be granted in Plea of Land, as cell at the Prayer of the Derzandat 


as of the Tenant, according to the Form of the Statute of York. 5, 
2 

Br. Niſi And by the Statute 14 Ed. 3. c. 15. Niſi Prius may be taken in ary ; 
TY |-37- Plea real or perſonal betore two; ſo that the one be a Juſtice of the one | 
| et Ba- | | qt” - oy" * 
ron, and Bench, or a Chief * Juitice, ora Serjeant ſworn, | 
that they may | | ſen 
record Nonſurt er Defaults, and may give Judgment in Aſſiſe, Darrein Preſentment, or Quare Impedit. 49 
And by the Statute De Finibus, c. 13. Jufticiarii ad Aſiſas tapiendu 7A 

a/ſignati deliberabunt Gaolas in Comitatibus illis five infra Liberates quam ts A. 

tra de Priſonariis quibuſcungue. V ide le Recitat. del Stat. of 28 Ed. 1. DJ: 2 

Apellatis, which recites the Stat. De Felonia Cc. But not that Felony is- Ll 

cludes Treſpaſs in antient Time, See Stamt. 59. The Statute of 3 f Pe 


| 3. c. 7. gives Power to Juſtices of Aſſiſe to hear and determine 'T realon, 
* Tenk. 224. concerning lalſe Money. The Statute of * 14 H. 6. c. 1. provides, that 
pl. $2, Juſtices ot Niſi Prius have Power, in all Cales of Felony and Treaſon, 
to give their Judgment, as well where .che Party is acquitred of tht 
Felony or Treaſon, as where he is attaint, and to award Execution && 
And the Stat. 28 Ed. 1. De Appellatis, gives Power to j uſtices of Aſfie 
to try the Appeals of Approvers. And Juſtices of Aſſiſe, by the Stat. 3 
& 35 H. 8. c. 14. may write to the Clerk of the Crown De Banco Regis, 
to certify the firſt Conviction in their own Name. But where Juſtices I, 
of one County or Circuit write to other to certify the Attainder 0 3 
Principal, the beſt Form is in the Name of the King. 2 & 3 Ed. 6 by 
c. 24 And by the Stat. De Articulis ſuper Chartas, c. 10. and 4 Ed. 3. G 
+ By the ©; II. and f 7 R. 2. Juſtices of Aſſiſe may hear and determine Conſpit 5 
Statute of 7 cies, falſe Informations, and Male- procurers of Inqueſts and Juries to au 7 
70 


R. 2. cap.7. Plaint, without Writ, and without Delay; and of Confederacies an 
if the Parties Champerties, and Maintainers, Bearers, and Alliances by Bond &c. 
Nig "_ And by the Star. of Northampton, 2 Ed. 3. c. 3. Juſtices ot A — 


— & . * = 8 6— 
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power to hear and determine the Statute concerning Armour; Alſo to the Exche- 


anith the Juſtices of Peace, and others, who have not done their Office 27, ef other 


ja ſuch like Cafes &c, And Juſtices of Alhſe ought twice in the Year to 2 yo 


proclaim the Statute 32 H. $. and other Statutes againſt Unlawful Main- —_ loſe 


renance, Champerty, Imbracery, and unlawtul Retainers, And by the furs, there, 


H. J. C. 1. Juſtices of Aſſiſe rake Bail of him who is acquir of Murder e the 


ithin the Year, to anſwer the Appeal of the Party. And by 33 H. 8. ye 3g Di- 
Tuſtices of Aſſiſe cauſe the Statute againſt unlawtul Games to be pro- 2 — 


claimed in their Circuit. And Juſtices of Aſſiſe make Execution ot the /ue out the 
Statute 13 H. 4. C. J. of Riots made in their Preſence, upon Pain of N Pe 


100 l. And by 2 H. 5. 8. Commiſſion ſhall be awarded to inquire of 9 Hop. * 


the Default of Juſtices of Aſſiſe, and of the Peace. And by the Stat. of uf 15 E. 


et. 2. c. 37. and 2 Ed. 3. c. 5. juſtices of Aſſiſe ought to inquire of 3. the Attor- 
Return, or not Return ot Sheriffs. And Juſtices of Aſſiſe ro inquire 75 of the 

of all Points of the Statute of 23 H. 6. c. 10. concerning Sheriffs, Un- . N 
der-theriffs, and their Clerks, Coroners, Stewards of Franchiſes, Bai- Prins, it be 
lifs of Franchiſes, Bailiffs and Guardians of Priſons, for their Extortion, be joined with 
and for delivering of them who are nor bailable, and tor deraining thoſe 22 or 
who ought to be bailed. 2 Mar. D. 99. Juſtices of Aſſiſe held Plea in 3 
Appeal of Murder, by Net 2. and 3 H. J. and of Robbery by Commiſ- as it ſeems ; 
ſon of Gaol Delivery, And by 23 Ed. 3. c. 22 of Aſſiſe may in- for he is a 
quire of Default &c. of Puniſhment of Victuallers &c. who ſell at un- Servant of 


reaſonable Prices. 12 Rep. 31. 32. The Reſolutions of the 2 Chief xn Þ 
Juſtices and 7 Juſtices, Trin. 5 Jac, a Serjeant is 
. Serviens Le- 


gis. Br. Niſi Prius, pl. 37. Anciently two of the Judges of the Courts of Weſtminſter went the 
Circuits, and took Aſſiſes &c. and delivered Gaols; and becauſe frequently they could nor give proper 
Attendance in the Country, Power was given to Judges of Ni Prius as aforeſaid F. N. 8. 177. Ar 
this Day Judges in their Circuits have 5 Commiſſions; iſt. Of Oyer and Terminer. 24ly. Of the Peace, 
„dy Of Gaol Delivery. Athly. Of Aﬀtſes. 5rhly. Of Niſi Prius. Jenk. 224. pl. $2. 


6, By 18 Eliz. 18. Iſſue joined in the Chancery, King's Bench, Common 
Plas, or Exchequer, inay be tried by Niſi Prius in Weſtminſter-hall. 

The Sheriff of Middlelex, or his ſufficient Deputy, ſhall give Attendance. 

The Futrors and Parties Witneſſes bound by tbe Trial. | 

7. By 12 Geo. 1. 31. The Chief Fuſtices, or Ch. Baron, and in their Ab. 
ſence, any other Fudge or Baron. in Term, or within 8 Days after, may try 
iſues of Nip Prins. | 

Sheriffs Sc. are to give Attendance Ec. as by 18 Eliz. is provided. 

$. A Judge of Niſi Prius «pon Trial of a Writ o Enquiry, is only an Aſ- 
ant to the Sheriff, and has po jadicia) Power; and it the Parties come 
to any Agreement there, the Way to make ir effectual is ro bring it to 
him to gn, and after move above to have it made a Rule of Court ; 


Per Holt 12 Mod. 610. Hill. 13 W. 3. B. R. Anon. 


- 


(U. b. 3) Pleaded at Nifi Prius. Vat may be. 12 8 


. * Aſſiſe, Per Tank. if Verdict paſſes for the Plaintiff, and the De- At the Niſ 


fendant gets a Releaſe before Fudgment, yet he cannot plead it; Prius, if the 
. ; . * I 
but if he be ouſted he ſhall have Aſſiſe, ad , non fuit reſponſum. Br. 2 Tau F 
ntinuances, pl. 42. cites 43 Aſſ. 19. | Plaintif, and 
| | | releaſes 
leere the Day in Bank, the Defendant ſhall have Audita Querela. And from hence it ſeems that the 
Defendant cannct lead it at the Day in Bank, after the laſt Continuance. Br Continuances, pl. 35. cites 


1H. 6 23. 
8 Ef. Lo 
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202 Trial. 
So in Præcipe quod reddat at the Niſi Prius it paſs'd for the Demandant, and he, meſne between this ang 

Day in Bank, releaſed all his Right to the Tenant, and got Judgment, and entred, the Tenant ſhall hu, 

Aſſiſe; for he had no Day to plead his Releaſe before. And ſo note, that the Day of Return of 10 

Writ of Nifi * is no Day to plead. Br. Continuances, pl. 85. cites 5 H. 7. 40. — Br. Nif Pra 

J. 34. cites 8. C. : | 

f — it ſeems, that at the Day of Niſi Prius before the Jury taken, the Releaſe which is made 

the Award of the Writ of Nift Prius, and tle Day of Niſ Prins, may be pleaded at the Day of Niſi Priy. 

Quad quære Br. Cpntinuances, pl. 27. cites 21 H. 6. 10. | 
And in Dower, Per Newton, if the Plaintiff releaſes to the Defendant meſne between the Award s 1. 

the Niſi Prius, and the Day of the Niſi Prius, there, if the 7 for Default of Jurors, the Ix. 

tendant 1 lead this Releaſe at the Day in Bank after the laſt Continuance, tho* he does not oſſer x fatl 

the Day o the Niſi Prius. Contra it ſeems, if the Jury had been taken at the Niſi Prius. Br. Cog, 

nuance, pl. 30. cites 22 H. 6. 1. Br, Continuance, pl. 77. cites S. C 


Br. Protec- 2. A Man ſhall plead Plea after the laſt Continuante at the Day of a4. Cod 


|. 10 s a | 
Lues | we 88 where the Parties and Jury appear at the fourth Day of dhe 


(ili Prius in C. B. Br. Continuances, pl. 8. cites 28 H. 6, 1. a 
3. At the Day of the Niſi Prius, the Defendant pleaded that one '«ftl; 
Plaintiffs was dead at D. in the County of N. after the laſt Continuan, 
Judgment of the W rir, and the Plea recorded, and the Matter adjoumd 
into Bank. Br. Niſi Prius, pl. 3. cites 34 H. 6. 4g. | 

4. In Forcible Entry they were at Iſſue, and at the Niſi Prius in Pai 
the Defendant pleaded that the one of the Plaintiffs, viz. R. S. Was a. 
communicateli after the laſt Continuante, and ſhewed Letters of the Bilbo 
thereof. And it was admitted that he may have this Plea after the li 
Continuance well; Quod nota ; for the Argument was upon another 
Matter. Br. Continuances, pl. 39. cites 36 H. 6. 17. 

5. In * quod reddat; the Tenant made Default after Default & 
and came J. N. and ſaid that the Reverſion is to him, and prayed to bes 
ceived ; and the Demandant travers d the Receipt upon which they wer 
at Iſſue, and at the Ni/t Prius he who prayed to be received ſaid that th 
Demandant had entered after the laſt Continuance, and demanded Judy: 
tnent fi Actio. And no Plea per tot. Cur. becauſe he is no Party to plea 
this Plea before that he was received in Fact. Bur it was admitted clen. 
ly that ſuch Plea may be pleaded ar the Niſi Prius; and the Court x- 
corded this Plea, and difcharged the Inqueſt, and gave to the Paris 
Day in Bank. Quod nota. Br. Continuances, pl. 34. cites 37 H. 

2. 


6. It was admitted, that at the Niſi Prius the Defendant may plead 
Payment of Part of the Debt after the laſt Continuance to the Writ ; andthe 
Juſtices thall record ir, and diſcharge the Inqueſt. Br. Niſi Prius, pl. 
26. cites 5 E. 4. 1. 8. * 

7. After Inqueſt taken by Default, the Defendant came before Fudgment, wh 
and pleaded that he and the Plaintiff put themſelves in Arbitrement Ec. afta 
the laſt Continuance. And by the Opinion of the Court he has no Day in | 
Court to plead this Plea ; and it was faid that he ſhall plead no Plea in is 
ſuch Caſe, but as Amicus Curiæ; but of Matter apparent he ſhall be re- ſa 
ceived. But in Caſe of the King he ſhall have this for Plea ; for he hs on 
no other Remedy. But in the Caſe between common Perſons he ſhall 
have Audita Ouerela. Contra againſt the King; Per Fineux. Br Con- Br 
tinuances, pl. 38. cites 21 H. 7. 33 
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| RALT?) 
(X. b) Farors. Iſues. ¶ In what Caſes they hoſe Iſues] =, 


I IFa full Jury 2 yet if any are challenged 8 by which the A Jury ap- 


ſury remains 


o make De- gn 
WH 7 of AR ber fog 


Fo: pre were 
challenged and drawn, that there was not a full Jury; and therefore the other Jurors who did not 1 


r Default of 3 8 the others 


dor made Default, loſt their Iflues for Non- appearance. Roll R. 13. pl. 17. Paſch. 12 Jac. 
Coſſelow's Caſe. ME] 


2. Tf an Iſſue be awarded to be tried by 2 Counties, and a ]Iannel 
i5return'd out of one County, and another Pannel out of the other 
County, and none, or noc ſo muny as ou ht, come out of one County 
dut there appears a full Inqueſt ot the other County, hut pep cannot 
try it, becauſe it ought to be tried by both Counties, by which the 
7nqueſt remains for Oefault ; the Jurors who make Default from 
the County,whereof a full Inqueſt 1 8 not lole Jfſues, be- 
cauſe the Inqueſt does not remain by Default, 48 All. 5. 


UZTCC. 
ns” Alliſe, if Defendant makes Default at the firſt Day, upon which S. P. Amt 


the Alliſe is awarded, and ]Alaintiff commanded to make his Plaint, /* m other 
and the Jurors make Defaulc, pet they ſhall not loſe Jſſues, but Ha- . 


rded, 30 All. 17. is. Br. 
bes Corpors halt — . : Aſſiſe, pl. 165. cites 11 Aff . 5 


4 Tf a full Jury appears, and is ſworn, and after one is drawn by S. P. per 


Conſent, thoſe who vo not appear ſhall not loſe their Jues. 19. «2 neee 
Ja. B. R. and Dod. : 
| | Roll R. 13. 
67 Mich. 12 Jac. B. R. Coſſelow's Caſe.— Per Holt Ch. J. Comb, 2 50. in Cafe of Smart v. 
illiams. | 


5. If enough Furors appear, ſo that 12 are ſworn upon the Iſſue, the ref Guire wherd 
which make Default hall not loſe any Iſſues. Br. Iſſues Ret. pl. 16. cires on 7 "ah 


anns 
4 Defaull of 
ur; 
there thoſe who appear ſhall have their Appearance mark'd, and they ſhall ſave their Mus! but thoſe 
who do not appear ſhall loſe their Iſſues. Br. Iſſues Ret. pl. 16. cites 4 H 6. 3. 


6. If the Inqueft remains for Default of Furors, and Diſtreſs with Tales 
is awarded, returnable &c. there at the Day, theſe who appear*d before 
ſhall not be demanded upon any Pain, unleſs the Party expre/ly prays it, but 
only upon their Iſſues. Br. Pain, pl. 10. cites 4 H. 6. ). 

7. A Fury which appears, and after does not come, ſhall loſe Iſſues. 
Br. Iſſues Ret. pl. 14. cites 4 E. 4. 37. 

8. When of et is demanded, and, 8 appear, and the ret not, by which 
they are to loſe their Iſſues, and at the ſame time the Plaintiff is demanded, 
and is nonſuited, this ſhall ſave Iſſues of the Jurors; quod nora. Br. 
Iſſues Ret. pl. 14. cites 4 E. 4. 37. Per Littleton. 

9. Where the principal Fury do not appear fully at the Nj; Prius, the 
Juſtices ſhall ſwear de Circumſtantibus, and there thoſe who make De- 
tault ſhall loſe their Iſſues, notwithſtanding that the Jury be full, by 
reaſon of the Circumſtantes added to the firſt Jurors. Br. Iſſues Rer. 
Pl. 16. cites 35 H. 8. 6. | 


(X. b. 2) Iſſues 


55 Le * — — 
204 Trial. 


(X. b. 2) Iſſues loſt &c. Ho much. 


1. 27 Hd. 1. HE Sheriff ſball levy no more Iſſues than he has a Na 

H. 1. c. 2. rant for. 

2. 35 H. 8. 6. Upon every Writ of Habeas Corpora, or Diſtringas, wit 
a Niſi Prius, the Sheriff ſhall return Iſſues upon every Perſon impannelÞq g 
leaſt 5 8. and upon a ſecond Writ 10 8. and upon the third Writ 13 8. 4d 
and upon every further Writ dontle the Iſſues laſt ſpecified, on Pain of 5l. 

Provided, That upon a reaſonable Excuſe for Default of Appearance of ay whole 
Furor, the Fuſtices, upon the Oaths of 2 Witneſſes, may diſcharge ſu it the 
Furor. | 7. 
7 3. 2) Elix. 6. Upon every firſt Writ of Habeas Corpora &c. the Shaif upon 
ſhall return in Iſſues upon every Perſon impanell d Ten Shillings ot luf, 
and on the ſecond Twenty Shillings, and upon the third Thirty Sal. 
lings, and upon every further Writ double the Iſſues laſt ſpecified, on Pain; 
5l. upon returning leſs Iſſues. 


(X. b. 3) Iſſues. Levied. How. And of What. 


8. P. Dal- 1. 1 a Man /eaſes his Land for Term of Years, the Sheriff may return th 
ton's Sheriff, Leſſor in Iſſues, it he will, notwirhttanding the Leaſe ; per Pi: 
330: Ane ton. And per Cor. This is true, if he will pay them himſelf; and 6 
6. 9. Ang fee that he cannot diſtrain the Termor during the Term, and by conſequence 
yet the She- if the Leſſor atter takes Feme and dies, his Feme ſhall not have Dowet 


riff might during the Leaſe. Br. Iſſues Rex. pl. 5. cites 7 H. 6. 9. 


have re- 
turn'd Rent in Iſſues, but he cannot diſtrain the Termor or Leſſee during the Term. 


Br. Iſſues 2. It was demurr'd in Law, if the Sheriff may diſtrain the Beafts if 
Retorn'd, 4 Stranger, tound upon the Land of him who has loſt Iflues in the King's 


enes Court tor Non-appearance. Brooke ſays, it * ſeems to him that he 


* 8. P. Dal- may; for the Land is thereof charged. Br. Diſtreſs, pl. 40. cites 5 
ton's Sheriff, H. 7. 1. . 
30. cap. 91. Ns 

Bur ſays, ir ſeems the Beaſts diſtrain'd onght to be levant and conchant ; and ſays, ſee Doct & Sud. 
f. 15. a. F. N. B. 101. Br. Diſtreſs, 66. 5 H. 7. 1 Moratur in Lege. | 

A Warrant iſſued out of the Exchequer to levy 4 l. for the Queen, for Iſſues loſt by J. D. Per Gas- 
dy & Fenner J. the Sheriff may ot take the Beaſts of a Stranger in the Land of him that has loft th 
Illues to the Queen. But per * grew Ch. J. by way of Diſtreſs he may take the Bealts of a Stranger, # 
levant and ccuc hant on the Land of him that hath loſt Iſſues ; but not to ſl] them, and ſo levy the Il 


Goldsb. 140. pl. 50. Hill. 43 Eliz. Stafford v. Bateman. —Cro: E. 431. *$. Mich. 27 & 2$ Bl 3 
& os 8. a Achudg -d, er the Sale was not lawful, tho' they — be inan 2 5 . 5 
t. ' | | 
Nut 
3. Ceſty que Jie ſhall be impannell'd in a Jury, and if he loſe Iſſues, 
they are leviable of the Lands in the Poſſeſfion of his Feoffees. Quod tuit * 
Conceſſum. But ir was ſaid that it commenced by Sufferance, tor the he 
Advantage of the King. Kelw. 42. b. Paſch. 1) H. 5. 4 
4. It one Fointenant loſes Iſſues, and the Beaſt of his Companion come 2 
upon the Land, thoſe Beaſts all not be diſtrain d for thoſe Iflues ; tor the , 
Beaſt of his Companion were in by Right, but the Beaſts of a Strange! /nf 
are there by Torr. Dalton's Sheriff 330. cap. 91. F 1 
5. a 


r 
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5, All the Lands, which a Juror has at the Time of a Venire Facias ſerved 
uv on him, ſhall be liable to his Ilſues for the Advantage of the King. 
12 it he has no Land at the Time of the Venire Facias ſerved, the 
Sheriff who returns him in Iſſues, ſhall be charg'd to pay ſuch Iſſues him- 
11 And if ſuch Return was by bis Predecetlor, the next Sheriff ſhall 
bare Writ of Deceit againſt his Predeceſſor. Dalton's Sheriff 330. cap. 


| = If the Lord of a Manor loſe Iſſues being ſammon'd upon a Jury, S. C. cited 


Proceſs ſhall iſſue out of the Exchequer to levy them upon the Lands of dy Hele Ch. 


the Cepyholders and Leſſees for Life, and Tears,Parcel of the Manor; tor the J. in deliver- 
Loſs of Itiues lies upon the Land as inherent Servitude by the Law, into ing the Opi- 
whoſeſoever Hands it comes. M. 12 Ja. B. ws Cur. agreed, and that it nion of the 
the common Practice of the Exchequer. See Prerogative (F.) pl. 3. une = 
1. A Conn.o1er”'s Cattle are not upon a A 1 7 0 liable to be taken R. 1 Ce 

n a Forfeiture of Iſſues, by him that has Paſture in the Land; but of Britton 
therwiſe upon a General Inquiſition, for the Reaſons aforeſaid. Per Holt v. Cole. 
Ch. J. in. delivering the Opinion of the Court. Comb. 471. Hill. 10 W. 


in B. R. in the Cale of Britton v. Cole. 


— 


6 


(X. b. 4) Iſſues. Lands liable, after Alienation or 
; Death. 5 


. IN Error, it was ſaid that the Heir in Zail ſhall not be charged Ibid. pl. 23. 
with e Iſues loft by his Father in his Lite, nor thoſe Iſſues thall Site; Doct. & 


not be levied upon the Lands in Tail; quere inde, for the Contrary Contenu chat 


ſeems ro be Law. Br. Itlues Ret. pl. 15. cites 47 E. 3. 8. it ſhall be le- 
poke vied upon 

the boſſeſſion of the Heir in Tail, and ſays that the Caſe above ſeems not to be Law. Dalton's 

Serif 330 cap. 91. Cites ſame Caſes. Fand 


2. Where Tenant for Term of Life is impannell'd upon the Jor and S.P. Dalton's 
loſes Liiues and dies, the Land thall ſhall be charged with thoſe Iſſues, * = 
and they hall be levied upon the Poſſeſſion ot him in Reverſion. Br. Dog & Stud, 
ues Ret. pl. 23. cites Dot. and Stud. lib. 1. e? 35, 38. Finch 

. . ä bow 2 59.—8.P. For 
vhen they are forfeited the whole Inberitance is charg d with them, for which this Reaſon is given, that 
it is a publick Service charg'd on the Fee-ſimple, and therefore the Land muſt be charg'd with the ldues 
% whomſoever the Default was. 12 Mod. 177. Hill 9 W. 3. Britton and Cole. —Comb. 470. Hill. 
DW. z. S C. and S. P. by Holt Ch. ]. Carth. 442. S. C. and 8. P. by Holt. 5 Mod. 117. 
Mich, 5 W. 3 S. P. in S. C. per Cur. 1 Salk. 395. S. P. in 8. C. accordingly, ——— Ld. Kayn. 
Hep. 308. S. P. in 8 C. cites Doct. & Stud. Iib. 1. Cap. 22. 


3. If a Man ſeiſed in Jure Uxoris is impannell'd and loſes Iſſues and SP. Dalton“ 
lies, the Lands ſhall be charg'd with thoſe Iſſues and they ſhall be le- N 330. 
tied upon the Poſleſſion of the Feme. Br. Itlues Ret. 23. cies Doct. & 5 


Stud. lib. 1. 4 Stud. 338 


ity be is removed and made A hbot of another Houle or Hp, dy F 350. 
S 2 . & 


F * © » Jos, 


„ Finch 59, 


5. A Juror was Br. Iſhes 
[ficient Franktenemtut the Day ef the Panne] made and after te alien — K. 


6g g e dS. C 


Stud. lib. 1 
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1 Trial. 
9% Vie dies, this is the Ad of God. But Davers und Wood contre; 6s 
when he has Land he will be in Feat to be perjur'd, for his Lands 
de waſted, which catinor be now. Br. Challenge, pl. 160. cites 12 þ 
Br. Iffues 6, Bug where a Man is d/lrain'd; and after he makes Alienation, 


— Fer his LINE — N 1 1 the W the Alienee, 12 
Dahor' ves pending the Proteſs. Br. n 160. cites 12 H. J. 4. be 
Sheriff 350. Pavers and Woot. 8 0 204 3 ves 12 H. J. 4 Pe 
e hn. | 


» 
* 8 * * 4 _ 
— 


— — — * 
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"BY (Y.b) -hirbrs, Demand of the Jucots. [Upon aP ain. 


S P. But he x, J F d Juror ap} — pet if he makes Default when he comes to be 


mall be de- ſworn, he ſhall not be demanded upon a Pain unleſs the? 
=== bis Ic prays it. 4, 6. 7. Eutia. | N. 


ſues only. CEL 

Br. Jurors, pl. 15. cites 4. H. 6.6——S. P. Br. Iſſues Ret pl. 14. cites 4 E. 4. 45.—Br. Pain, pl. 6. cc, 
4 20 4. 36. S. C ——Bir. Enquetl, pl. 42. cites S. C. i a Juror appears, 2 is adjourn'd — Pain 
and males Default, in this Caſe, becauſe he ſhall make Fine to the V clue of his Land per Annun, it 
ſhall be inquired by the others his Companions of the jury; for in ſuch Caſe the Court cannot know it 
8 Rep. 41. a. in Gricsley's Caſe; and ſays that with this accords 4 E. 4. 6. and 9 H. 4. 5. and 20A 
11. X | 


Br. Jurors, 2. Tf two Pannels are return'd out of two Franchiſes to try an Aut, 
pl * —— and one Pannel makes Default by which the Inqueſt remains for De: 
by "{ | fault ec. upon Suggeſtion | that] the Jurors who make Default are in 
in Venire fa- The Vill, they may demanded upon a 1. in. 30 All. 4. 


cias, the ue 

Sheriff return'd a Pannel ſent to him by Bailiff of the Franchiſe, and they did not appear. Birton ſaid they art 
in the Vill, ＋ waa that they be demanded upon Pain, which "Thorp gratited. And this contrary 
to Law as it 1s . 


3. In Aſſiſe, the Jury were demandable; Perſey pray'd that they 
go might be demanded upon Pain, and ſo they were, and did not com; 
and becauſe it was teſtihed by others that they were in the Vill, the Pa» 
was forfeited. Perſey ſaid there are others vnough in the Vill who were ſun- 
mond &c. and pray d that they be put in the Pannel. Shard ſaid, you 
have loſt this by Reaſon that the others were demanded upon Pain, which 
the King ſhall not loſe, and if this had not been you thould have had 

| 3 Prayer; and ſo it was done in another Aſſiſe at the Prayer of Filker. 
Br. Jurors, pl. 25. cites 30 E. 3. 3. 


* - ay * * Ll © 7 
a... 2 PRs ata a * — * 7%. I 1 % * 4 _ — -. © nn 


See (A. c) pl. (Z. b) Jurors. Amercement. 

8. P. Br. A- . 11222 a Habeas Corpus againſt the Jurors; 

mercement, A faulr they ſhall be amerced. 10 E. 4. 19, 

8. P. Br. A- 2. Ma Venire Facias be ſerved after Iſſue; and then the Parol is put 
mercements fine Die by Demiſe of the King, and after a Reſummons ig ſued, and 


3 
r 
pl. 46. cites L 
10E 4. and 49H. 6. 19 per Littleton. | 
E21 in the fame Writ he has a Habeas Corpus afainit the Jurors i th 


- 
— At. * * — 


. — Iy «1 | 
Jure Detaulr ic the | H.6. 1 ] 
menen | 
: | Ty * . | | on. 
| Yay + he No Terry S. P. Br. 
3. But ik at the Day of the Return the Defendant be eſſoign'd, cho 5 
Jurors make Betzult; pet the Jurors (hall not de ametced. 10 — 
„4 . d. e 903 01 £2088 10 D Yb - cites 10 E. 4. 
4 Ib the Jurors make Default at the firſt Day, at which Day the and 49 H. 
Parties may be eſſoinꝰd, pet they ſhall not be amerced, as in an Ante of © 4 5 
Darrein Pre ſentment, Juris utrum, and Mortdanceſtor. 1 E. 3. 12. 6. 
5. [So] upon a Venire facias returned, tf the Jurors make Default, nb of 
” werhey not be amerced, becauſe the Parties may be ceſſotn'd at p 8.1 
the firit Day; and fo tf they ought to appear, peradventu re it would Amerce- 
be to no JPurpole, 1 E. 3. 12. | \ went, pl. 68. 
J 6. Juſtices Itinerants may amerce a Jury for Default at the common Jes 11 Al 
Summons. And this ſeems to be of thoſe who are generally ſummoned * 
to =_ the Seſſions, and make Default. Br. Amercemear, pl. 68. cites 
be waty: ot 5 4725 u N | 
ty . When Comtinuante is taken in the Affiſe ſhall be demanded at 
the firſt Day, and by Default they ſhall be amerced. But in Pais by 
Continuance, the Aſſiſe ſhall not be demanded nor amerced ; Per Stone. 
0 Br. Amercement, pl. 35. cites 12 All, 14. 
0 8. Jurors in Aſſiſe were amerc'd, becauſe they did not take the View 
i aſter Precept of View ſent. Br. Amercement, pl. 59. cites 21 E. 3. 16. 
Fi 9. A Furor was challenged upon his Appearance, and tried in, and made 
Default when he ſhould be ſworn, and both Parties would have challeng'd 
jim, and were not ſuffered ; but it was inquired of the Value of his 
5 Land per Ann. and Fine thereof fer for the Contempt. Br. Jurors, pl. 
f 18, cites 36 H. 6. 2. 
in to. Decem tales returned, and the Plaintiff recovered, and Manucap- 
tres Furatorum returned, and the Defendant brought Writ of Error. 
1 Choke ſaid the Fury ſhall not be amerced upon the Decem tales; there- 
rf fore need not to return Manucaptors no more than in Veuire facias u NN 
the Habeas Corpora, they ſhall be amerc'd; therefore there ſhall be Ma- _. 
nucaptores Juratorum return d. Littleton, and Cumbertord Prothono- 


h 


S SET 


* tary ſaid they ſhall be amerc'd as well as in the Habeas Corpora. And 

5 per Choke, then ought Manucaptors to be returned. Br. Amercement, | 

_ pl. 30. cites 9 E. 4. 14. | 
u | | x ; 
h 

d 

t. 


* c) J urors.  Demanded 2 - Pain. In what Caſes they Sce (T. b) 
ſhall be 3 upon a Pain. 


. FF any of the Jurors appear, the Court may charge them to inquire 
1 whether any of the other Jurors [were] within the Vill ſiace the 
Return. 48 All. 5. 20 Al, 11. 
2, nn were, they ſhall be demanded upon a 
Pain, 2 Hong F ng. | HCL OVNORFr, ianatys: 
3. And if they 40 not come, they ſhall be ametced.. 20 AM; 14. ' Seq 
cites N C. That if a is in the Vill, and is ſolemnly demandei, and dogs ny he ee d 
merced to the 4 Vans of his Land > Ain 67 and above all — Pte be Nall be 
bid. pl. 35. cites & C.———Br. Challenge, pl. 109. gites 8.G om 


wh by ni: ns A 
the Day the firſt who appeared ſhall be demand 
ed 


If 10 Far 
wer with Toles, there at 


. 
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ed upon a Pain, it the Party prays it, and otherwiſe not. Br. Inquet 
pl. 58. cites 4 H. 6. 6. 7. * 

5. In Treſpaſs the Parties were at Iſſue, and at the Diſtringas Jura 
they appeared, and made Points in the Panel as uſual; and the Array was 
challeng'd and Triors ſworn &c. and the Court aroſe, and Day given ws 
the Morrcw, and 9 were demanded and appeared, and the 1oth who wy 
prick'd before did not appear, and the one Party nor the other would na 
pray that the Juror ſhould be demanded upon Pain. And per Danby; 
The Juror ſhould be demanded upon Pain to make Fine tor the Adyar. 
tage of the King. Contra per Choke, and that they ſhall not be de. 
manded upon Pain, unleſs the Party prays it, and ſhall loſe nothi 
but their Iſſues; which Laken agreed. Br. Inqueſt, pl. 42. cit | 
E. 4. 36. | 5 | 

6 It 8 appear upon a Fury, and others are in the Vill there, and the 
Party ſays that enongh are in the Hall, aud prays Voire dire, thoſe who 
appeared ſhall be examined upon it, and the King ſhall have Fine gf 
thoſe which are in the Hall, and do not appear, and yer they fall 
not be demanded upon Pain Niſi Pars id petit, but ſhall loſe Iſſues; Per 


Laicon, & Littleton concordat with Choke and Laicon, Br. Enquet, 
pl. 42. cites 4 E. 4. 36. 


(A. c. 2) Exempted from ſerving on Furies. Ino ar: 
And Remedy, if returned. 


This Sta- 1. Weſtin. 2. cap. L Nacts, That old Men above the Age of jo, . 
tute is a di- 38. 13 Ed. 1. + Sick, or + Diſeaſed at the Time of the Summons, a 


1 43 4 4 not dwelling in the Country, ſball not be put in Furies of Petit Aſſiſes. 

ſelf ; and 

therefore the Party A may have his Action againſt the Sheriff, without giving of any Notice of 
the Age, or any Sickneſs, or Non- Commorancy ; and yer the Uſe is to ſue out a Writ grounded upon 
this Act to the Sherift, that he return them not. But without Queſtion Notice by Word is good, if 
Notice were requiſite ; and this ſeems to be in Affirmance of the Common Law. 2 Inſt. 447. 

* A Man of 72 Ycars of Age was denied by Rolle Ch. J. to be excuſed to ſerve, becauſe he was of 
an able Body, ard had his Senſes and Underſtanding per W 2 L. P. R. 124. Tit. Jury and Juror, 
cites Hill. 1651. B. S. Butler's Caſe. 

7-& $I. 3. cap. 32. S. 6. Euacte, that if the Sheriff, his Bailiff, or Deputy, ſball alloy of any E- 
emption to any Perſon under the Age of 70 Years, ſuch Sheriff & c. ſhall forfeit the Sum of 20 J. to tle Party 
grieved, or to whomſcever Hall ſue for the ſame in any Court of Record at Weſtminſter. 

As if he be Paralyticat or Leprous, or ſtricken with any other continual Sickneſs. It alſo extended 
to Men that are blind, deaf,, of no found Memory, or fo lame that they cannot well go nor ftand ; and 
thefe ſhall rake the 3 of this Statute, of what Age ſoever they be. And this Point is in Athrm- 
ance of the Common Law; for theſe be good Cauſes to remove a Coroner. 2 Inſt. 447. 


+ This mult be intended ſo infirm as he is not able to ſerve ; and this is alſo in Affirmance of the 
Common Law. 2 Inſt. 447 ; 


2. R. E. brought Writ of the Chancery and of the Privy Seal, to be 
diſcharg'd ot the Jury and of Aſſiſe, becauſe he was a Baron, and ought 
not to be {worn of the Jury in Aſſiſe, nor Recognizances, againit his 
Will. And it was oppoſed if be holds by Barony, and it he and his An- 
ceſtors had always held by Barony, and came to the Parliament as Barons, 
and he ſaid that he held ly a Part of a Barony, and that he and his An- 
ceſtors had held ſo always; and atter, by good Advice, was diſcharged 
of all utterly. Br. Exemption, pl. 3. cites 48 E. 3. 30. 

_ 1 3. It was agreed per Cur. that if a Man who has Charter of Exemp- 
P: + see tion, that he thall not be impannel'd upon any Jury, and ſberws it 70:4 
(D. c) pl. 3. 0 — . Sheriff, 
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geri, and yet he returns him, that he ſhall have Action upon the Caſe 
,ozintt the Sherift. Br. Actions ſur le Caſe, pl. x. cites 18 H. 8. 5. 
? 4 It the Sheriff has return'd any Lord in Juries or Aſſiſes, then he 
oughc to bring a Writ to the Fuſtices, reciting that he is a Peer ot the 
Realm, commanding them to diſcharge him, otherwiſe he ſhall be ſworn, 
znd it he does not appear he ſhall loſe Tues &c. F. N. B. 166. (E). 

5. Clerks, who have Lands or Tenements by Deſcent or Purchaſe, may Dalton's 
he put and 1worn 1n Aſſiſes and Ipqueſts as well as other Lay-Perſons, as 8 eriff, 312. 
pears by the Regiſter, and ir ſeems that the Law is ſuch. But it ſuch * 
Clerk be in the King's Service, he ſhall have a ſpecial Writ to diſcharge fays, chat 
him. And by a Writ there it appears that a Clerk ſhall be put and fe- this is now 
wurn'd in Pannels and Juries, if he be not in the Service of the King, or out af Uſe. 
other Perſon for whom the King will write to the Sheriff that he do Te 
not impannel him &c. Bur it the Sheriff do impannel and return ſuch of the Mid- 
Clerks, they ought to appear; otherwiſe they thall loſe Iſſues, and they % Temple, 


hve no Remedy, if they have not ſuch Writ as before. F. N. B. #4 retrrn'd 


in an Artaint, 


166. (B) and before 


the Return of 
te Panrel he became a Miniſter of the Church; and now at the Day of the Return he appear'd, and pray'd 


to be diſcharg'd, according to the Privilege of thoſe of the Miniſtry. But the Court would not allow 
of his Prayer, becauſe that at the Time of the Pannel made, be <vas a Layman ; wherefore he was ſworn 
one of the Jury. 4 Leon. 190. pl. 300. Mich. 19 Eliz. C. B. Beecher's Caſe. 


6. The Sheriff ought not to return Coroners, Verderers, nor Foreſters, 
nor other Officers ot the Foreſt. F. N. B. 167 
. Tenants in ancient Demeſue cannot be impannell'd to appear at Weſt- They may 


; , . have a Writ 
minſter, or elſewhere, in any other Court, upon any Inqueſt, or Trial of — 1 Rt 


wy Cauſe. 4 Inſt. 269. cap. 58. Sheriff, that 


he do not 
ram them; and all the Tenants may ſue the Writ, and if the Sheriff do contrary to the Writ, they 


fall have an Attachment againſt him; and any of the Tenants may ſue the Writ in his own Name, if 
he will. F, N. B. 166. (F) 167. 

A Juror ſurmiſed that he was a Tenant in Ancient Demeſne, and had his Charter in his Hand, and 
ri d to be ccempted from ne WY and diſcharged ; bur the Court did nor regard it, but cauſed him 
„ be (worn. And Wyndham ſaid, That he might have his Remedy againſt the Sheriff, And Nelſon, 
Prothonotary, ſaid, If he had made Default and lot Iſſues, he might ſpew his Charter in the Exchequer, 
wen the Amercement eftreated, and there he ſhould be diſcharged Le. 207. pl. 287. Paſch. 31 Eliz. C. B. 
Mills - Snow balls. Cro. E. 142. pl. 6. S. C. but the 8. P. does not appear, —Ow. 44. S. C. but 
wot 8, P. 


$. Upon a Petition from the Governor and other Gentlemen of the This was 
ieof Wight to the King in Council, ſuggeſting that the Inhabitants of — page 
that [ſland ought to be exe mpted from ſerving on Furies &c. in the County e 
if Seuthampton, unleſs in Matters concerning Lands, and Things, relating to from a MS. 
the ſaid I/land, and this for the better Defending the ſaid 1/land. This of Ld. Ch. 
Matter was relerr'd to Sir John Keyling Ch. J. and to call to his Aſſiſt- J Keyling. 
ce Archer J. the Judge ot the laſt Alkſe there, who certified, That 
they had call'd before them rhe Clerk of the Aſſiſe tor the County of 
Suthampton, and others ot great Experience, who inform'd them, that 
all tormer Times Sheritis/have been choſen, and Grand Jurymen re- 
turn d of the Inhabitants o# the ſaid Iſland ; but that the Judges had al- 
Ways been care ful, upon extraordinary Occaſions of Danger from any 
Foreign Enemy, to excuſe the Appearance ot thoſe Inhabitants, when 

ir Attendance was neceſſary for the Defence of the Place. And they 
certified, that they conceived it would be a great Inconvenience to the 

unty of Southampton, that the Inhabitants of ſo large and rich a Place 
4s that Iſland is, ſhould be totally exempted from thoſe Duties which 
ue incumbent on the Inhabitants of that whole County &c. And after 
ah: Certificate they heard no more of the Buſineſs. The Caſe of the Iſle 


«4 Wight, 
Hhh 9. 485 


— . nmeatuans een ACE © x S- 


* 
— 
- 
. 4 
9 
fl 
| 
4 U 
* 
* 
| 
3 


* . & 
Tn ern oC Ry 


9 


rr 


— ns I ee pee 0.0, „ W ˙ up * aces, SK "= 


- 
—— 


** — — 
* = — * 


1 ” 


F Ge 


a 


»-- 


—_— K — — nm , - 1 — 
— EU re * —_ * n 


9. 48 5 N. & M. cap. 24. H. 21. Enatts, That 20 Writ de non po. 
nendis in Affitis & Juratis ſhall be granted, unleſs upon Oath that the due. 
geſtions are true. | 

10. 6 V. 3. cap. 4. S. 3. Enafts, That every Perſon uſing and exertiſu 
the Art of an Apothecary in the City cf London, or within 7 Miles there 
being free of the Society of Apothecartes in the ſaid City, aud who jhall kay 
been duly examined and approved &c. fur ſo long Time as he ſhall exerciſe th 
ſaid Miftery, and no longer, ſhall be exempted from ſerving on any Fury 
Inqueſt, And if any ſuch Ferſcu ſball be return'd to ſerve in any J, ſuch 

Perſon, producing a Teſtimonial under the Common Seal of the Corporatin 
of ſuch his Examination, Approbation, and Freedom, ſball be diſcharg', 

S. 4. Other Perſons exercifing the ſaid Art of an Apothecary in any che 
Parts of this Kingdom, Wales, or Berwick, and who have ſerved as Apprey. 
tices 1 Nears, according to the Statute of 5 Eliz. ſhall likewiſe be exempted 
from ſerving on Furies, fer ſo long Time as they ſhall uſe and exerciſe the ſu 
Art, nnleſs /uch Perſons voluntarily conſent to ſerve. 

11. By 78 V. 3. cap. 21. all Seamen duly reg iſter d are exempted fra 
ſerving on Furies. 

12. 708 M. z. cap. 34. S. 6: Enacts, That wv Quaker, or repute 
Dnaker, ſhall ſerve on Furies. 

13. 9 Geo. cap. 8. Enacts, That the ſeveral As for exempting Aputle- 
caries from Pariſh and Ward Offices are made perpetual. 


(B. c) Jurors. Exempt by Charter. In what Afi 
they ſhall be diſcharged by the Charter. 


Br. Exemp- 1, II a Wan has a Charter of Exemption that he ſhall not be put 
pros 2 5. in Juratis Allis, teu Recoguitionibus aliquibus, pet in Writ 
accordingly. Right, upon Trial of the Grand Affiſe, he ſhall not be erempted if 
—Trials per he be impannell d; for he does not come in, in this Cale, by ſuch 
Pais, 76. JIrocels as they do in other Caſes, but he ts choſen by the Bath of z 


(6) cires Knights, and now he is in a manner Judge in this Caſe, 39 E. 


3. 15. b. 
Br. Exemp- 2. Jf a Man who has ſuch Charter of Exemption, be impannelld 
or — 4 in an Attaint, he ſhall not be exempted by the Charter in this Writ. 
—— ly 29 E. 3. 15. b. 
Trials per Pais 76. (87) 


Trials per 3. Jf a Man, who has ſuch Charter of Exemption, be impancild 

Frag T5 upon a Grand Inqueſt upon a Commiſſion ot Oyer and Terminer, t0 
22 inquire of Felanies, Treaſons, Conſpiracies, Oeceits cc. he ſhall 
Exemption, not be exempted by this Charter, becauſe the Charter has not ti!s 
pl 11. cites Clauſe, Licer tangat nos & Heredes noſtros; and this Buſineſs con 
5. C.—Br. cerns the King. 42 Aff. 5. adjudged. 


Exception, 
pl. 4. cites $, C—— Br. Oyer & Dcterminer, pl. 6. cites. S. C. 


4. 16E, 1. Bot. Clauſarum Memb. 3. Breve de Non pane: 
Radulpho de M. Coronatore in Athiis & Juratis quamdiu intendit 
Officio ſuo. | AM 

5. Quietancia de communi Summonitione ad communia placita in 


Comitara Wiles Teſte ED. gt. apud Weſtmonaſterium, 27 Ex 


icy ſhall not ſerve Coram ipſo Rege; and that fo it was adjudged in this Court 4 Jac. in the Caſe of 


— 
— 


Rotulo Clauſarum Memb. 9. and there Memb x. the like De Com- 
mumbus Summomtionibus in Eller. 

6. Marlb. cap. 14. 52 H. 3. Enacts, That ſuch as have Charters Ex- This Act is 
emption not to be impanelled upon Furies, ſhall, notwithſtanding their Privj- in Affirm- 
lege, be ſworn upon great Aſſiſes, Perambulations, in Deeds and Writings of dc of the 
Covenants, (where they be named for 4 and in Attaints, and when — 4 
their Oaths are ſo requiſite, that without them Fuſtice cannct be adminiſtred. Inſt. 127. 
3 3 : 8 | — Such 

ral Charters of Exemption in Aſſiſts, Juratis & Recognitionibus, as are mentioned in this Starute, 


hall not be allowed where the King is either ole Party, or where the Suit is tam Domino Re 
pro ſeitſo, without theſe or the like Words, Licet tangat nos. 2 Inſt. 130. 1 - AG 


7. If there be not ſufficient Hundredors beſides thoſe that have Charters 
of Exemption tor Trial of an Iſſue iz an Action wherein an Attaint lies, 
there Charters ſhall be diſallowed, becauſe Sine eis Juſticia exhiberi non 
poteſt; and fo in all other like Caſes, 2 Inſt. 129. 


(B. c. 2) Exemption by Charter. Allowed. In what See (B. c) 
Caſes. And How. 


. IN Debt they were at Iſſue, and the Jury appeared, and the Serjeant 
pleaded for the Mayor and Burgeſſes of Oxford a Grant made by 
King E. z. that he had granted to the Mayor and Burgeſſes of Oxford, that 
they ſhould not be ſworn with Foreigners, nor Foreigners with them, and that 
certain who were impanelled with the Burgetles were Foreigners ; Judg- 
ment if &c. And per tor. Cur. The Burgeſſes who are impanelled, when 
they are demanded to be ſworn, may ſhew the Charter, and ſhall plead it, but 
not the Mayor and Corporation, Quod nota. Br. Patents, pl. 19. cites 
r 
f 2. He who has Exemption ſhall be ſworn in Caſe of Neceſſity. Quod Note, that 
Br. Jurors, pl. 23. the King 
nota, Br. Jurors, pl. 23 3 
to2 Man Exemption from Juries ; but if there are not others ſufficient, it ſhall not be allowed, tor the 
Miſchief of Failure of Juſtice ; and this by the Statute of Marlebridge 14. [which fee at (B. c) pl. 6] 


Br. Exemption, pl. 8. cites 12 E. 4. 17. 
There cannot be an Exemption of Perſons from being Jurors, unleſs there are ſufficient Jurors be- 


fide the Perſons exempted, to make Trials. Per tot. Cur. Cro. C. 260. pl. 3. Trin. 8 Car. B. R. in 
Caſe of Tredymmock v. Perryman. 


3. If che King grants an Exemption to all the Freeholders of one County, S. P. For by 
and to all the Citizens in a City, this is void. 2 Inſt. 129. ps ag-—eÞ 


be a Failer of Juſtice. Trials per Pais 77. 


4. Iudict ment for a Riot at Canterbury being to be tried at Bar, and a Sid 243 
Venire returned, the Sheriff upon the Diſtringas returned a Grant of King Faſch. 17 
James, That the Citizens ſhould not be returned to ſerve on Furies out A the Th: 1 
h, but only in Caſes of ＋ hu The Court doubred it ſuch Privilege p. Perri⸗ 
might come by the Sheriff's Return, and thought ir could not, but that val, Go- 
the Party when he comes in, may excuſe himſelf by it, according to 30 frey & al 
AF. 1. and 18 H. 8. 5. And Jones, who was Counſel for the Ciry, 4 * 
kemed atterwards to agree thereto. Lev. 159. Hill. 16 & 17 Car. 2. and 18 


B. R. The King v. the City of Canterbury. | e agreed 
by all, that 


by ſuch Grant they ſhall not be exempt from ſerving in Juries in B. R. evithout an expreſs Clauſe that 


this 
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this very City. And Tu iſden doubted it the Charter extends to this Caſe; for the Charter is De ch. 
nibus Felonits, Tranſgreſſionibus & c. and ſays not W here the Kinn is Party; ard the King ſhall nat de 
excluded without exvreſs Words, and the Words above are ſatisfied by Appeals of Felony, and other 
Trefpaſſes between Parties. Hard. 389. S. C. argued by the Reporter; and ſavs that in Paſch . 
Car 2. the Court held that this Privilege did not come properly before them upon the Sheriff's Retr 
but that the Jurors, being Freemen, ought to demand it ſeverally upon their Appearance upon the I. 
ftringas. Bur the Reporter ſays this ſeemed to him a hard Caſe, that the Court ſhould be of Opinic 
that the Sheriff might not return the Privilege, and yer that if he did make ſuch Return, he might ie 
liable to an Action on the Caſe, as was faid, and not denied by the Court. Ideo Stude bene 22 
de Lese inde. gut Sid. 244. S. C. ſays the Court denied, that Action on the Caſe lies againſt the 
Sheriſt for ſummoning Perſons privileged dee (A. c. 2) pl. 2. 


tat. r ä 1 — 


An 


RAA (Cc) Jurors. Exempt by Charters. At hat Time it 
. ſhall be allowed. 


Trials per 1. T Niſi Prius the Bailiffs of a Vill may ſhew a Grant of the 

Pais, 7. Ring, that to try Contracts or Covenants made within the Vill 

($7) cites the Inqueſt thall be all of Denizens, without putting in any Foreigners; 

8. C _ — be allowed, and the Foreigners ouſted, 29 All, 1 
adjudged. 

2. It there be a Grant to a Vill by the King, chat the Burgeſſes of 
the VIII thall not be impleaded of Land in the Vill out of the Vill, and 
that the Athſes ſhall be taken within the Vill, and the Burgeſſes ſhall 
not be pur on Inqueſts our ot the Vill; if a Burgeſs be ſued out of the 

* Trials per Dll in Aſſiſe, and the Tenanc flips the Advantage of the Charter by 
Pais taking ofa Continuance, yer che Burgeſſes of the Inqueſt thall hae 
Po 25 Advantage of the Charter. Contra * 30 All. 1. 
ha 3. Note, per Billing J. Grant made to A. B. that he ſhall not be 
ſworn in Aifite or Jury, by King H. 6. &c. who is an Uſurper of the Crean, 
and King in Potletlhion, and not of Right, is good and allowable by the 
King in Right, when he ſhall be regreſſed; which appears in the Caſe at 
Bagor. Br. Exemption, pl. 4. cites 9 E. 4. 1. 2. 

4. Ar the Iſſue Juror appeared by Dittringas, and ſaid that he was of 
Norwich, and that the King had granted to, them that they ſhould not 
be put in Inqueſts out of Norwich, and prayed to be diſcharged ; and 
the Charter was thewn, and it was, that the King had incorporated then 

by Name de Civibus & Communitate ; and after in the Charter, Conceſſimus 
(uvibus prædictis, quod non ponantur in Furatis &c. omitting this Wits 
Communttate And after it was enatfed by Parliament, that all Grants 
made to the Citizens and Burgeſſes, ſhall be good according to their Contents, 
And by ſome, the ſecond Grant of Exemption from Fury is void, becauſe it 
does not agree with the firſt Words of the Corporation. But ſeveral agreed 
that it had been good it it had been YVolumzs, quod Cives ſhall not be / 
without Cuncedimus. And if the Grant be nor tuthcienr, the Act of Pat- 
liament ſhall not aid it; for it is Secundum eorum Conrenta, which, i 
the Patent be not good, the Act is not good; and that if the Grant de 
good, every Citizen may take thereof Advantage particularly, and this 
not withſtanding that he does not come at the fir/ Day, but at the Day in 
which he ſhould be ſworn. And the ſame ot pleading Ancient Demeſne 
or Cinque Ports, but contra of Conuſance of Pleas. Br. Corporations, pl. 
65. cites 21 E. 4. 55. 56. 

5. But if the Juror of N. be ſworn, and after the Inqueſt remains ſu 
Default of Furors, there, at the other Day the Furor of N. ſhall nat kat 
Advantage of the Charter; for he was tworn before. Br, Corporations, 
pl. 65. cites 21 E. 4. 55. 56. 1 

6. Note 
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6. Note per Cur. where the Citizens of N. have a Charter, that they S. P. 2 Inſt, 
hall not be impanelled in any 88 Croitat. ſuum, and one of them is 30 
an 2 


and pleads this Matter, this „hall not 
Ie allowed nor tried till a E Fury appear, neither in Attaint nor in other 
Action; for then it _ tried whether he be a Citizen of the ſame Vill, 
ind not before. Br. Exemption, pl. 1. cites 18 H. 8. 5. 


- 
— 


* 1 TY —— 
— 


D. c) Jurors. Exempt by Charter. How to be 
allow'd. here without Writ. | 


Fa Yan be impannell'd of an Jhqueſt, if he ſers forth to the 8. P. See 
Court a Charter of Exemption ot che ſame King, in whoſe Time ,. Stat- 


he thews it, It ſhall be allow d without Writ. 39 E. 3. 15. b. 


Cites 8. C ——— Trials per Pais 77. (87) cites 8. C. 


2, In Attaint one of the Grand Jury ſhew'd Letters Patents of the 
King bearing Date Meſue between the Pannelling and this Day &c. that 
be od not be put in Fury nor Inqueſt, and pray'd to be diſcharged. 
Wangtord ſaid, He was impannell'd betore the Date of the Patent, there- 
loze he ſhall be ſworn, Per Priſot, ſome of my Companions thought 
that he ſhould be diſcharged, and theretore it is beſt that both of you 
challenge him ; and ſo they did, wheretore he was drawn. Br. Ex- 
emption, pl. 2. cites 35 H. 6. 42. 

3. If a Man has a Charter of Exemption, and heut it to the Sheriff, 
yet notwithſtanding he may return him; for the Sheriff is not to judge 
of his Charter, nor to allow or diſallow thereof: Bur if he will have 
the Ellect of his Charter, he muſt ſue out a Writ of Allowance of his Char- 
ter, and deliver the Writ to the Sheriff, and is Charter to him; and 
then if the Sheriff returns him, he may have his Action upon his Caſe 
_ the Sheriff, and ſo muſt our old and other Books be intended. 
2 loft, 130. 


D. c. 2) , Liſts of Perſons to ſerve on Juries return'd, 
and exhibited. Hou. Aud how the Pannel is to be 
made. 


. 88 V. z. LT, Nats, That Conflables Ec. at Michaelmas yearly ſball 

cap. 31, return Perſons qualified to ſerve on Furies to the Seſſions; 
a that à Copy of ſuch Lifts ſball be deliver d to the Seſſions, and that the 
deri ſhall return no other. | * 


2. 38 4 Ann. cap. 18. Directs Fuſtices of Peace, at the General Quar- 


ter Seffions 28 Midſummer, to iſſue Warrants to Conſtables to make Lifts of 
Yurors, which Liſts are to be return d at Michaelmas Seſſions on Pain of 
lol. for Default of the High Conſtable, and 3 1. for the Petty Conſtable. 

3- 3 Geo. 2. cap. 25. K. 1. Enacts, Thar the Perſons required by 7 & 8 
1. * and by a Clauſe in 3 & 4 Ann. cap: 18. to give in, of who are 
9 this All to make up, Litts of the Names of Perſons qualified to ſerve 


Iii 01 


Marl b. 14.— 
Br Exemp- 
tion, pl. 5. 


* - 
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04 Furies, ſbull (uu Kegueyt to any Hari, Oy:icer, who ſhall have in bu 0 
tody any of the Rates 10r the Poor or Land-Tax) have Liberty 10 ie 
ſuch Rates, and take the Names of ſuch Perſons gaalified awelling wih 
their Preciuct ; aud ſhall yearly, 20 Days at leaſt before Michaelmas 7 
2 Sundays, fix upon the Door of the Church, within their Frecind. 1 
T1ft of all ſuch Perſons intended to le return d to the Quarter Seffons ; a 
leave a Duplicate of ſuch Lit with a Church- Warden or Overicer of the 
Poor: And if any Perſon not qualified ſhall find his Name mention i 
ſuch Liit, and be Perſon required to make ſuch Lift ſhall refuſe to omit hin 
the Fuftices at their Quarter Seſſions, on Satistact ion {ow the Oath i i 
Party ccomplain.ng, or other Fro, \tall order his Name to be tru 
out. 

F. 2. If any Perſon required to give in or make up any ſuch Tift, 2 
wiliully omit any Peron whoſe Name ought to be interted, or infor 
any who ought to be omitted, or /a rake any Reward tor omitting x 
inferting any Perſon, ke ſhall, for every Jerſen ſo omitted or inſerted, forks 
208. on Convition before one Fuſtice of the County Ec. where the Offends 
ſpall dwell, on The Conſeffion of the Offender, cr Proof by one Witneſs on On: 
one Hul] to the Informer, the ether half to the Peer of the Pariſh 6c. for which 
the Lift is retura d; and if the Yeaulty wail cor be pid within 5 Dara, x 
ſhall be levied by Diltrels and Sale of &%0as, by Warrant from one 22 
and the Fuſtices before whem ſuch 1 erſon ſhall be convitted, fall ceriify th 
ſame to the next Quarter Seffrons, which jb. direct the Clerk of the Plate u 
1njert or ſtrike our the Name, And Duplicates ol the Lifts, when deliver? 
at the Selſions, and emer d Fy the Clerk of the Peace, 2 during the &. 
ons, or withia 10 Days aſter, be trantmitted by the Clerk of the Peacet) 
tlie dheri.!, and the Sherry frall take care that the Names be enter'd alpu- 
betically, with ther Additions and + iaces of Abode; and every Clerk of the 
Peace neglecting his Ditiy therein, ſhall forfert 20s. to ſuch Perſen who ſu! 
projecute jor the jaine Hill the Pariy be convitted upon an Indittment at the 
 Srarter Seftcns. 
S. 3. If any Sheriff or Officer ſhall ſummon and return any Perſons to 
ſerve en any Jury before the Fuſtices of Aﬀiſe, Niſi Prius, or Fudges of the 
Great Seſſions in Ii ales, or of the Seffrons for the County- Palatine, while 
Name is nor inferred 14 the Duplicates tranſmitted to him by the Clerk of tl: 
Peace; or if any Clerk of the Affiſe, Fudge s Aſſeciate, or cther Officer, ſti 
record the Appearance ot any Ferſon fo ſaummon'd and return'd, who did 
not really appear, then any 7 udge of Ae, Niſi Prins Ec. ſhall, tpm a 
Examination in a ſummary Way, ſet juch Fines upon gud Sheriff Ec. jc 
. every Per, an ſo ſuiuiuon d and return d, and for every Perſon whoſe Appear- 
ante ſball be ſo jaljely recorded, as the ſaid Fudge ſball think meet, not es. 
ceeding 101. lr leſs than 408. 6 
4 Geo. 2. S. 4 N erſons ſhall te return'd as Furors at any Affiſes or Nis Prius, 
cap. . Fir. Cc. M ho have ſerved within one Tear before in the County of Rutland, 4 
2 * Years in the County of Y ork, or within 2 Nears in any other County, not bell; 
ball vt ex- 4 County ot a City or Loren; and if any Sheriff ſhall wilfully trans“ 
tend to tie therein, any Fudge of Aſie Ec. is required, on Examination and Pro? © 
County of ſuch Offence, in a ſummary Way, to ſa a Fine up ſuch Offender, not ex- 
Middleſex. ceeding 7 | 
And ly S. 2. ; 
xo Perſon | | 
hall be returned to ſerve as a Juror at Niſi Prius in Middleſex, cho bas been retarn'd at Nyſi Prius in the ſax 


County in the 2 Terms or Vacations next preceding, under ſuch Penalty upon the Sheriff &Fc. as might bau 
been inflifed for any Offence againſt the ſaid Clauſe. 


S. 5. Every Sheriff Ec. foall regiſter the Names of ſuch Perſons as ſhail 
be ſummoned, and ier ve as Jurors at any Aﬀeſes Ec. alphabetically, and th 
Times of their Services ; and every Ferſon jo ſummoned and ſerving, fal, 
upon Application to the Sheriff c. have a Certificate, reitity ing his 4 
tendance, which the Sheriff c. is to give without Fee, and the Book ſpall 4 
tranſmitted by the Skeriff &c. to his Succeſſor. N 46 N 


12 
v fed 
un 


7 * 
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"'$. 6. No Sheriff or other Perſon ſhall tate any Reward to excuie any 
Perſon from ſerving on Furies; and no Officer appointed to ſummon Furies 
{all ſummon an Perſon other than ſuch whoſe Name is ſpecified in a 
Mandate lign'd by the Sheritt &c. And if any Sheriff or Officer ſpall wit- 
fully tranſzreſs in the ſaid Caſes, any Fudge:of Aﬀeſe Ar. may, on Examina- 
im and Proof of ſuch Offence, in a ſummary Way, ſet a Fine on any Þerſon 
ſo offending, not exceeding Iol, We Y 
$. q. It ſhall be ſufficient for any Conſtables, 71thing-men, or Headbo- 
rubs, after they have compleated the Lifts of. their Precintts, according to 
„ 8 Nil 3 cap. 32. and 3 & 4 Ann. cap. 18. and this Ad, to ſubſcribe 
the ſame in the Preſence of one Fuſtice for each County Ec. and at the ſame 
Time to atteſt the Truth of ſuch Lifts, upon Oath, to the beſt of their K now- 
ledge or Belief ; and the Lifts ſhall (being fogw'd by the Ft ices ) be deliver d 
by the Conſtables &c. to the High Conſtables; who are to deliver in ſuch Lifts 


0 Malle Seſfions, atteſting, upon Oath, the Receipt of ſuch Liſts from 


the Conſtables Ec. and that no Alteration hath been mad: ſince thur Receipt 
thereof. | Fwd 4s 


$. 8, Every Sheriff Cc. in England hall, upon the Return of every 


Venire Facias, (unleſs in Cauſes intended to be tried at Bar, br where a 
ſerial Fury ſhall be ftruc by Rule of Court) annex a Pannel o the Writ, 
conteining the Names, Additions, and Flaces of Al ode, ot a competent 
Number of Furors named in ſuch Lifts, the Names of the ſame Perſons to 
le inſerted in the Panel, annex d to every Ventre Facias for the Trial of Iſſues 
a the ſame Aſſiſes ; which Nuzinber of Furors ſhall not be leis than 48, nor 
more than 12, without Direct ion of the Fudges appointed to go the Curcuit, 
or one of them, by Order under their Hands; and the Writs of Habeas Cor- 
pora, or Diſtringas, /t:b/equent to ſuch Venire, need not to have inſerted in 
the Bodies of ſuch Writs the Naines ot the Perſons contain'd in ſuch 
Pannel ; but it ſhall be ſufficient to inſert in ſuch N rats, Corpora ſeparalium 
Perfonarum in Panello huic brevi annexo Nominatarum, or I ords of Jike 
Inport ; and to annex to ſuch Writs Pannels _— the Names return'd 
in the Panne tu the Venire; and for making the ſaid Returns and Pannels, 
and anuexing the ſame, no other Tees fhall be taken than what are now al- 


K 9. Every Sheriff or Officer, to whom the Return of Furies in the Gourt 


# Grand Seltons in any County of Wales ſhall belong, ſhall, at leaſt b Days 


te/ore every Grand Seſſions, ſummon a competent Number of Perſons qualihed, 


out of every Hundred and Commote w:irhin ſuch County, ſo as ſuch Num- 


ber be not leſs than 10, or more than 15, without the Direction of the 
fudge of the Grand Selſions by Rule of Court; and the Officer ſhall return a 
Lift, containing the Names of the Perſons ſo ſummon'd, the firft Coart of .the 
24 Day of every Grand Sefjions ; and the Perſons ſo aua, d, or. a, com- 
petent Number of them, as the Judges ſhall dirett, and xo other, thall 
de named in every Pannel, to be annex d to every Venire, Habeas Corpora, 
and Diftringas, for the Trial of Cauſes in ſuch Grand Seſftons, | 

H 10, Every Sheriff or Officer, to whom the Return L. the Venire for the 
Trial of Cauſes before the Fuſtices of the Seſfions for the Counties Palatine of 
Cheſter, Lancaſter, or Durham, doth belong, ſball, 14 Days at leaft before 
he Hong, ſummon a competent Number of Perſons qualified, ſo as ſuch 
Number be not leſs than 48, nor more than 72, without the Direct ion of 
the Fudges ; and ſhall, 8 Days at leaſt before ſuch Seſſions, make a Lift of 
ibe * ſo ſummon'd, and ſuch Liſts ſhall be hung up in the Sheriff s Of- 
fie; and the Perſons named in ſuch Liſts, and no others, ſhall be ſummon'd 
to ſerve on Furies at the next Seſſions ; and the Sheriff" is to return ſuch Liſt 
un the firft Day of the Seſſions ; and the Perſons ſo ſummon'd, or a compe- 
tent Number ot them, as the Judges ſhall direct, and no other, ſhall be 
named in every Pannel, to be annex d to every Venire, Habeas Corpora, and 
Diftringas in ſuch Seffions. 
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. x1. The Name of each Perſon ſummon d and impanell'd, with his 31. 
dition and Place of abode, thall be written in diſtinct Pieces of Parchment 
or Paper of equal Size, and ſball be deliver d to the Marſhal of the Judy, 
Sc. by the Unaerſheriff, and jhall by the Direction of the Marſhal, be roll 
up all in the fame Manner and put into a Box or Glaſs, and wh , 
Cauſe is breught to be tried, fame indiflerent Perſon thall in the open Coun 
draw out 12 of the Papers; and if any of the Perſons drawn ſpall ut aþ- 
pear, or be challeng d and ſet aſide, then a further Number till 12 be dra 
who ſhall appear, and the ſatd 12 Pertons fo firſt drawn and approyeg 
their Names being being mark'd in the Pannel, and they being ſworn, thall ie 
the Fury to try the Cauſe, and tbe Names of the Perſons ſworn ſhall be key 
apart in ſome ot her Box c. t1ll the. Fury have given in their Verdict and the 
ame is recorded, or till the Fury be diſcharg'd, and then the ſame Nang 

ſhall be relPd up again and return d to their former Box Ec. and ſo toties qu- 
lies. 

S. 12. If a Cauſe ſpall be brought on to be tried, before the Jury in a 
other Cauſe ſpall have brought in their Verdi:t, or be 4:/charg'd, the Cum 
may order 12 ot the Reſidue to be drawn as Here, for Trial of the Cauſi. 

S. 13. Every Perſon whoſe Name ſhall be drawn, and who thall not a- 
pear, being called 3 Times, on Oath made that ſuch Perſon had been ſirmmod', 
mall torteir for every. Default (unleſs ſome reaſonable Canſe of Abſence be 
proved by Oath to the Satigfali ion of the Fudge ) fi Eine not exceeding gl, 
nor leſs than 40 8. as the Fudge hall think reaſonable. 

C. 21. This A ſhall be read once in every Tear, at the Quarter Seſſions t 
be held for every County or Place within England and Wales, next afier the 
24t9 of fune. . 

hl is made perpetual by 6 Geo. 2. cap. 37. 


(E. c) Challenge to the Array, i may take i. 


Br. Chal- 1. 1 MN Aſſiſe it the Tenant anſwers by Baily Baily may chal- 
n lenge the Array, 20 All. 10. 15. £ * F 


cites 20 All, 
10. Bailiff in Aſſiſe may have all Challenges to the Array and Polls as his Maſter might; quod not 
bene. Br. Challenge, pl. 159. cites 9 H. 7. 24. 


2. After Iſſue join'd, the Plaintiff tender'd a Challenge that the De- 
8 was Confin to the Sheriff, and pray'd a Venire facias to the Crone: 
The Detendanrt denied the Challenge; and How the Plaintiff might have 
an indifferent Trial, the Challenge being true, was the Queſtion. And 
the Juſtices ſaid the Challenge lies not on the Plaintiffs Part; but it be 
miſdoubts the Sheriff, he muff fay till the Sheriff is out of his Office. Cto. 
E. 844. pl. 29. Trin. 43 Eliz. in Cam. Scacc. Green v. Dennis, 


E. c. 3) 


EY Trial. 


(E. c. 2) Challenge to the Hundred. in qui. 


It is an ancient Law in Plea of Land if Iſſue be taken between 
Parties, that There ſhall be 4 Jurors of the Hundred in the ſame 
mnt. 19D. 6. 48. 
on H. 7. cap. 4. It is ſaid that of long time it has been uſed in anp 
th Tſſue to be tried within che City of London to be admitted a good 
Challenge W it Lew the Ward) ſo that no Iſſue might be tried in 
a arp Ward unleſs there were 4 Perſons having Livelyhood to the Value 
4408. ** IN the — we tor 4 Ward is in In 
Mature of a Pundred in dunties. And ald Challenge 1 
1 4 Inconvenience ouſted by the ſaid Statute. wk 1 he FN 
z Fran Inqueſt comes de Corpore Comitatus, upon an Iſſue of No Br. Chal- 
ch Vill before alleged, there ſhall not be any Challenge to the Pun- lege, pl 59. 


Cites S. C. 


rf No Place 1s limited whence the C thould 
7 dred, becauſe No Place is limited whence the Country ſhould come, jn 5” - 
ut where the Sheriff pleaſe. 8 Þ. 9. 32. b. quod rediar ; 


| Per Priſot 
1 chen the Iſſie is No ſuch Viſne, er No ſuch Place, the Pannel ſhall be of the Body of the County, and 
there it is no Challenge to ſay that the Juror has notking within the Hundred. Br. Challenge, pl $;. cites 


to 37 H.6.11, 


4 In Aſſiſe, if the Sheriff returns that there are not any ſufficient Br. Chal- 


Jurors in the Hundred bur ſuch as are within the Fee of the Plaintiff |"85pl.14" 


19 Challenge ſhall be taken that there is not any Pundredor in the Were n 
nel, CS) Al. 1. adjudged. of the Parties 
is Lord of the 
Hundred <vhere the Iſſue ariſes, the Pannel ſhall be of the Hundred next adjacent, and of the Body of the 
Carty; and there is no Challenge for the Hundred Br. Challenge, pl. 87. cites 37 H. 6. 11. - 
P. Co. Litt. 157. a. That there needs no Hundredor be return'd at all. 


. If the Sheriff returns that there are no more of the Hundred, he ſhall Trials fer 
fake ot the Hundred adjoining as many as ſhall be ſufficient. 19 5.6 = — 


48. * 
i 6. Tf a Challenge be that there is not any Hundredor returned, it „ Cal 
may be averr'd to the Court that there is not any ſufficient in the Hun- is Nen 
dred who is not within the Fee of the Plaintiff tha* it be not returned pi tit. 
by the Sheriff; and it may be tried by Triers, and if it be fund Challenge, 
tue, the Array ſhall be affirmed. 45 A, . avzudged, Dubitatur . 123: 
h. 6 Challenge 19. | 3 


Trials per Pais 127. (i56, 157) 


6 Fog = T.. 


7. Tf the King be made Party by Aid Prayer, and not ſufficient * per 
hundredors appear nor are returned, yet the Pannei ſhall not be .) 
quaſhed, but a Tales of the Hundred ſhall be granted. 25 E. 3. 43. , 

$. Bur it ſeems between common Perſons upon ſuch Challenge, chat * 
there are not ſufficient Hundredors, the Pannel ſhall be quaſh d, and „ 
thhall not be a Challenge only to the Polls. 25 E. 3. 43. 

9.] An Information was upon the Statute of Plurality ot Farms, that 
the Defendant has ) Farms lying in 7 ſeveral Vills in Eſſex, and that the 


Pills were in 4 ſeveral Hundreds. It was agreed in the Exchequer by the 
| Juſtices of the one Bench and the other, that it 4 of the Farors have no- 
thing with any of the 4 Hundreds, nor dwell within any of them, this is 
ot Challenge for the Hundred. D. 61. b. pl. 32. Paſch 38 H. 

non. h 


K k k (E. c. 3) Her 
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See (E. c. 2) (E. . 3) How many Perſons are ſafficient Hundredy; 


pl. . and 
E c. 4) pl. 
[3] 15. 


By te [1] 9. There ought to be 4 Pundredors at leaſt. 1H, , 
| | 7. 
Law in a [2] 10. Four Hundredors are ſufficient. 21 E. 4. 59. b. 7D. 


Plea real, 

mixt, and 46. pl. 7. 

perſonal, 3 | 

there ought to be 4 of the Hundred (where the Cauſe of Action ariſes) returned for the better Nec 
of the Cauſe ; for Victni Victnorum f ata præſumuntur ſcire ; and now ſince Littleton wrote, in a Pla 
ſonal if * 2 Hundredors appear, it ſuffices. Co. Litt 157.a. — S. P. Bur in real Actions there mut þ 
6, or elſe Remanet pro defettu Juratorum. Trials per Pais 138. (176) 


* This is by the Statute of 27 Eliz. cap. 6. which ſee at (E. c. 4) pl. [31 15. 2 
dred 
n 3] 11. But 48 E. 3. 30. there ought to be 6, or 5 at leaſt. y . 
+ 5. , 
lange 4 12. In Attaint, where there are 24 Jurors, yet if there are au 
ai. cites ; the Hundred, it is ſuffitient. 7 0. 4 46. pl. 7. oh 
H. 4 47. In Attaint, altho* the Jurors are double, yet the Hundredors are not double. G 1 
Litt. 157. a. an) 
may 
[5 ] It che Canſe of Action ariſe in diverſe Hundreds, yet the Numb: * 
ſhall ſuffice as it it had come out of one, and not ſeveral Hundredors ou: 4 
of each Hundred. Co, Litt. 157. a. ; 
{0th 
3 to tl 
4 be t 
alſig 
| 220 
(E. c. 4) From what Place. 14 
if 
| te 
See (X. d) [1] 13. IF an Inqueſt comes out of 2 Counties to try an Jſſue, the ing! 
Br. Chal- they come by 2 Venire facias's, yet 2 Hundredors of the one, for 
lenge, 8 46. and 2 from the other, are ſufficient. 11 B. 4. 63. Curia. Jar 
If th 2] 14. In Annuity againſt a Parſon, if the Iſſue be upon the Pre | 
— 2 cellpden. the Church being in one Hundred, and the Seiſin in another, jor 
one Hun- and the Venue comes from both, if the Jurors have Stfficiency & Wn 
dred or in Franktenement in the one Hundred and the other, it is ſufficient. 2 WI be 
ſuffices; and „6. 23. b. 10 0 
ſo it ſeems 
that the Viſne was of the one Hundred and the other. (But this does not appear by the Book) by vb 
the Juror was ſworn. Br. Challenge, pl. 11. cites S. C. 
See(E.c.3) [3] 15. By the Statute of 2) El. cap. 6. it is ordained, that upon 
the Trial of any Iſſue joined in an N Action, no Challenge 19! 
the Hundred ſhall be admitted, if 2 ſufficient Hundredors appear upon tie (F. 


Trial of ſuch Iſſues. 


(E. c. 5) 


0 Trial. 92 21 9 


E. c. 3) Challenge to the Hundred. In what Caſes, 
and the ſeveral Sorts. 


1. A Jury being uy at the Bar in B. R. the Array was challenged 

tor Want ot Hundredors. To which it was anſwered, That 
the Fury by Rule of Court was returned by the Secondary, and that the Hun- 
22 were ftruck out by Conſent. But the Court held it a good Chal- 
lenge notwithſtanding the Conſent, Sty. 233. Mich. 1650. (or 1649) 


B. R. Anon, 


2. It is againſt the common Courſe to take a Challenge for Want of Hun- * an In- 
dredors, when the Trial is at the Bar upon a Fury returned at the Denomina- news A 0 
ou of au Officer of the Court, where there are but 24 left by the Parties ing to be 


themſelves ; Per Hale Ch. Baron. Hard. 228. pl. 2. Trin. 14 Car. 2. in tried at Bar, 


N Acc. 1 4 ; ickeri it was mov'd 
4%. in Caie of the Attorney General v. Pickering. 1 
fendant might not challenge for Want of Hundredors. Sed non allocatur ; for per Cur. lo the Plain- 
G if may be 8 becauſe he brings it to be tried at the Bar, yet the Detendant may not, tho each 
any by Rule ſtrike out 12 of the 48 returned; and fo the Defendant, by ſtriking out Hundredors, 
may prevent the Trial ; yet it ga Privilege allowed by Law, the Court cannot deprive him of Chal- 
ter age: And it was denied. 3 Keb. 740. pl. 1. Paſch. 29 Car. 2. B. R. The King v. Kiffin. See 
pl 4, 
O08: 


3. There were 2 Sorts of Challenges for Default of Hundredors, the one 
0 the Array, where the Sheriff returned none of the Hundred; the other 
ty the Polls, where none ot the Hundred appear. Bur it this Challenge 
be taken to the Polls, it muſt be taken preſently, and the ſpecial Cauſe 
align'd, viz, Want of Freehold there. Per Hale Ch. Baron. Hard. 

228. pl. 2. Trin. 14 Car 2. in Scacc. 

4 In an Intormation in the Nature of a Quo Warranto againſt the g Mod. ,,;. 
Detendant for acting as Mayor of Tiverton, the Defendant entered into Paſch. 10 
the common Rule by Conſent, for the Maſter to ſtrike the Fury, who accord- Geo. 1725. 
ingly ſtruck 48. Ihe Detendant ſtruck out 12 of theſe, and the Proſecu- Bs 3 
tor {truck oft 12 more, and the Sheriff returned the remaining 24, as the in ns Caſe 
Jury to try the Cauſe; but the Defendant having artfully fruck out all was cited 
tbe Hundredors named bythe Maſter, and at the Aſſiſes challenged the Array the Caſe of 
jor Want of Hundredors, the Court held that the Challenge was good, < FM, 
but that the Rule being made by the Detendanr's Conſent, this 1 N r 

e © 


was a Contempt ot the Court; and granted an Attachment againſt t The King 
Detendant for the ſame. Trials per Pais 158. ch Edition, cites Trin. . Tiffin, | 
lo Geo, B. R. The King v. Burridge. Chien aid | 
ſce in the 
Note to pl. 
n 2. 


F. c) Challenge to the Hundred. What ſhall be ſaid 278 
a good Challenge to the Hundred. | 


Who is a | ſufficient Hundredor. 


dec (F. c. 3) 


g If the Juror has ſufficient Land in the Hundred, tho he is not com- 1 rials per 
9 I morant in the Hundred, yet he is a ſufficient Pundredor. 9 ys 72 


66 ſays that ir 
is the ſame, 


tho' he dwells in another County, 


2. His 


18 
—— — 


— 


- He . | 
22 - _ * - — 
— ' — . = * 5 * - ry — — - = -* _ — 
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rial. 


2. His Challenge for the Hundred is not fimpliciter, but Secundum qui, 
tor tho” it be found that he has nothing in the Hundred, yer ſhall he ng 
be drawn, but remain præter H. that is, beſides the Hundred; and al. 
beit he dwells, or have lain in the Hundred, yer muſt he have ſuffices 
Freehold. Co. Litt. 157. a. 

3. It he dwell or have Aſets within the Leet, Rape, Franchiſe, o 
Vill where the Venue is, he is a ſufficient Hundredor. Trials per 
Pais 128. (157) | 
4. It he has Aſſets in Rent, Common of any Sort, Market, Fair, Pi 
car), Toll-paſſage, Leet, Office of Bailiwitk &c. he is a ſufficient Hundre. 
dor; otherwite of an Adyowlon &c. Trials per Pais 128. (157) 


88 


(F. c. 2) At what Time [he ſhall be ſaid an Hun- 
dredor. | 


Trials per [1] 2. D.15 El, A Juror in the Exchequer, who was not Hur. 
Pais, 128. 316. 3. dredor at the Return of rhe Venire Facias, but 
(157) is become Hundredor at the Return of the Diſtringas Juratores, was 


challenged for the Hundred, and the Court doubted whether it te 
ſufficient Challenge. But by Harper and the Clerks in Bank, it is 
Not, becaule the Challenge is not enter'd in the Præter Tenſe, but 
in the Prelent Tenſe; that is to fay, Mihil habet nec commoratur 
cc. But Oier to the contrary, becaule in the Venire Facias the If 
ſue is mention d by the Courſe of Bank, and the 25 Part of te 
Jury ought to have Conuſance of the Truth of the Matter. 

Br. Chal- [2] 3 21D, 6. 39. Adjudged, that it is not a good Challenge to 
gn P04. ſay that a Juror, being at another Time ſworn, has now nothing in the 
Bue if ene Hundred, tho" he has alien'd his Land within the Hundred, becault 
is cha/eng'd when he was ſworn, it ſhall be intended that he had Conuſance of the 
for 1--fici- Patter, and this Conulance cannot by his Alienation be deveſtd 
ia gut of his ]erion. 


tenement, and 


the other ſays that At another 7 ime ſworn, there it is a good Plea to ſay that after this the Juror bas ſold bi 
Land, or had nothing but in Jure U xoris, and lis Feme is dead, or had nothing but fer 7 erm de auter I ie, and 


Ceſty que Vie is dead. The ſame Law ſeems to be, to ſay that be bad upon Condition, and the Feoffar bai 
enter d, or that his Land is recovered from him. 


Br. Chal- [3J 4 If a Juror was an Hundredor at the Return of the Venire 


lenge, pl 71. Facias, he ſhall be ſworn as Hundredor, tho' afterwards, before he 


74 2 is ſworn, he aliens his Land, or changes his Commorancy ; for by this 


diebe, after his Notice is not impair'd, D. 15 El. 316. 3. by Dier, 140. 7. 
he be re- 2. by F meux. — 

turn'd, ſell 5 
away his Land within that Hundred, yet ſhall he not be challenged for the Hundred; for that this No- 
tice remains. Otherwiſe, as hath been ſaid, for his Inſuthciency of Freehold; for his Fear to vfictd, 
and to have Lands waſted &c. which is one of the Reaſons of Law, is taken away. Co. Litt. 157-4 


[4] 5. If at another Time he had been ſworn, he cannot be cha 
leng'd tor the Hundred, cho' when he was ſworn, 4 were ſworn beto:: 
him, ſo that then he could not be challeng'd. 4 E. 4. 1. 


F. c. 3) HA 


ls 
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2 
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Trial. 


(F. c. 3) Yat ſhall be ſaid the Hundred. 


a Juror nothing within undred, yet if * Br Chal- 
(16 L . to ich PLD Handwike ou lenge, pl. 


cient; for Jurors ſhall not be compell'd to come to the Leet, un. „ 7& 
is they ou be compell d to be fworn together. 19 E. 4. 5. b. "IFa far 


. chal- 
9. 4 leng'd for 


he Hundred, and the Triors ſay that he is not of the Hundred; but ſay further, that there are 5 Hun- 
treds, eohich come all to one Court, and that he was within one of them, this is good; and the Juror was 
ſworn. Br. Challenge, pl. 28. cites 2 H. 4. 6. ——S. P. Co. Litt. 157. a. 


[2] 7. Tf he has Lands within the Hundred, and dwells in another — Chal- 
Hundred, he ſhall be ſworn, 21 E. 4. 74 b. 5 


[3] 8. So if he ſhall dwell within the Hundred, and has no Frank- Br. Chal- 


tenement in the Hundred, but has within the County in another Hun- lenge, pl. 


184. cites 
red, he ſhall be ſworn, 21 E. 4. 75. * 

ſays that ſo 
fhe Practice is at this Day.— Ibid. pl. 210. cites 8. C.— His dwelling within the Hundred is ſufi- 


cient, tho" he has no Lands there; and this is the daily Practice. Br. llenge, pl. 10. cites 9 H. 6. 
66.—8. P. Co. Litt. 157. a. 


[4] 9. Tf the Tſſue be in Plea of Land, where the Land lies in 3 or Br. Chal- 
Hundreds, it the Juror has Lands in any ot the Hundreds, or ſhall lenge, pl. 


. 2 
dwell in any of the Hundreds, tit ſuffices. 4 Ma. Sect. 480. . 
nota, by the 

Exchequer and both Benches, in the Time of E. 6. and Trin. 4 M. 1. r 


{s] 10. Ik a Juror be of another Hundred adjoining a, and * Br. Chal- 
Hundreds are within a Rape, and twice in a Year all the Hun- mags, p44 
dredors in the Rape come together to a Leer, to inquire &c. yer * if 
ach Hundred has a Leet by itſelf, and none of the Hundredors f are + Fol 636. 
lworn with the others at this Leer, or all together, but are ſmorn ſeve- .. 
ally, each by himſelf; and it a Lord has Return of Writs of all the 
Rape, pet he is not Hundredor therein. 11 0. 4. 2. b. 

(6) 11. It a Man be ot a Rape, but does nor come to the Rape to be Br. Chal- 
ſworn, together with thoſe of the Rape, but is of another Hundred, * e, pl. 
where they have a diſtinct Leer, he is not Hundredor of another Hun⸗ 8 C. * 
dred within the Rape. 10 Þ. 6. 5. Adjudged. 

(7] 12. If he has nothing in the Hundred, yet if there are divers * Br. Chal. 

undreds which come all to one Court, (whereot this is one, AS is tg lenge, .Þl. 
le intended) he is within the Hundred, 2 H. 4. 6. Adjudged. * 19 8 d or 
9. 6. 5. all amounts 


to one Hundred only. 


$] 13. Tf he has but half an Acre of Land within the Hundred, ft Br. Chal- 
luce 16 E. 4.8. ; 3 
Ac . « 


w little Value it is; for it ſhall not be inquired, 9 Þ, g » 10 


[10.] A Juror was challeng'd for Default of Hundred ; To which the 
Plaintiff ſaid, that the Juror, at the Time of the Array, inhabited in 
the Vill of W. which is, and Time out of Mind was within the = a 

LEL rec 


ml bo the Juror has any Land in the Hundred, it is not mate- Br. Chal- 
6. 66. 


0 


Trial. 


Frials per 
Pais 128. 


dred of M. The Defendant ſaid that the Vill of W. is exempted 


(157) — 
* Br. Chal- 


lenge, pl. 60. cites S. C. 


Trials per 
Pais 114 


r 


Hundred of H. The Challenge was not allowed. And Brom * 


ſaid, that ſince it is confeſs*d that W. once was within the Hundred 

and is exempt within Time of Memory, it muſt be ſhewn how, and h. 
what Means. D. 100. a. pl. 69. Trin. 1 Mar. Anon. ; 
1 [7 1. ] In a ſecond Deliverance Challenge was taken for the Hundi 
and 1t appear d that the Hundred of Feverſham in Kent was within the Las 
Seray, and that there never had been any Court in the Hundred of Feverſban 
bat all the Inhabitants of that Hundred always went to the Court of the Lal 
of Sray, All the Juſtices held, that the Challenge ought to be taken for th 
Lathe, and not for the Hundred, becauſe no Court had been holden h 


the Hundred. 2 Leon. 109. pl. 141. Trin. 2g Eliz. B. R. Stainsby y, 
Hales. 


(F. c. 4) At what Time [the Challenge is] 90 . 


taken. 


[1] 15. AY 4 Jurors are ſworn, there cannot be a Challenge to 
any for the Hundred. 40. 4. pl. 2. Admitted, ) 
4. 46. pl. 7. * 19 Y. 6. 9. 


[2] 16. After a Challenge to the Polls, there cannot be any Cul 
_ the Hundred. D. 10 Ta. B. between Woodgrave and Mere 

greed, 

3. A Challenge that the Place &c. is in D. which is within the Hundr 
of K. and that all thoſe who are ſufficient within the Hundred of K. ar 
within the Diſtreſs 1 3 to be taken before the Venire facia 
iſſues ; tor it the Venire facias iſſues returnable in another Term, ot u 
another Day, there the Plaintiff ſhall not have this Matter at the Day d 
the Return, Quod nota. Br. Challenge, pl. 187. cites 22 E. 4. 3. 

4. In Ejeliment tor Lands in Suſſex tried at Bar, the Detendant chil- 
lenged the Polls tor Default of Hundredors, bur did not ſhew it tor Cause 
till the Pannel was peruſed ; and the Plaintiff's Counſel alleged that this 
Cauſe ot Challenge ought to have been thewn upon taking the Challenge 
to every ot the Polls, and not atterwards. And it was ſaid that this 
Challenge lies not againſt the King. Sed non allocatur ; for it is a Chub 
lenge at Common Law ; and cites Keilway 102. a. and the Jury wi 
thereupon diſcharged. Hard. 228. pl. 2. Trin. 14 Car. 2. Scacc, A 
torney Gen. v. Pickering. 


(F. c. 5) Challenge to the Array. 


1. ICT is a good Challenge, that the Array is made and rerurned 
2 Coroners only, where there are 4 in the County. 3: 9 


(144)—— 20. udjudged. 


* In Aſliſe, 
the Panne! 


was returned by four Goroners, and it was challenged, becauſe one of the Coroners cat of 


ARﬀnity crit! toe 
N Plaint” 


2 


1 Y 
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a. ES... 
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Trial 223 
Plintif, Halde ſaid that two other of the Coroners made the Array, abſque hoc that this . 
termeddled ; and yet becauſe ehen it is returned in the Names of the four Coroners, it ſhall be intended that 
all made the Pannel, therefore it was quaſh'd, and Writ ſent to the 3 Coroners, ſo that this Coroner 
ſhould not intermeddle. Br. Challenge, pl. 157. (bis) cites S. C. 


2. Ir the Writ be directed to the Sheriffs of London, ft is a good Trials per 


: 


Challenge that the Array ts returned by one only. 31 All. 20. Pais 114. 


u an Indebitatus Aſſumpſit for 100 1. the Defendant challenged the Array, for that the . 


»@&-d to Sir Dudley North one of the Sheriffs of London, on a Su geſtion that the Plaintiff wis the 
other Sheriff; whereas it was alledged for the Defendant that the Office was but one intire Thing, tho* 
excrciſeable by two; but the Challenge was ſaved to them by allowing a Bill of Exceptions 2 Show. 
262, pl. 268. Hill. 34 & 35 Car. 2. B. R. Rich v. Player ———lhid. 285 pl. 283 Paſch. 35 Car. 2. 
B R. S. C. argues, but jornatur ; but ſays that afcerwards Judgment was for the Plaintif 


. It is a good Challenge, that the Array being returned by the Trials per 
Bullitt ot a Franchiſe, he has returned People which are not within the Pais 114. 


4 6. Ci 
Franchiſe. 32 All. 6. adjudged. e 


lenge, pl. 
138. cires 8. Ct the Bailiff of a Liberty returns any out of bis Franchiſe, the Array ſhall be 
quaſh'd. Co. Litt. 1 56. a. 


4 [5] if an Array be to be return'd of People out of a Franchiſe, Trials per 
and ot Guildable, it is a god Challenge that the Batliff of the Fran- {ov 4 
chiſe has returned them; for the Sheriff ought to do it. *3z2 Af, 6. 1 Peri 


was agreed 
Arguendo, that where Aſe is brought in three Fills, of culich the one is Guildable, and the —＋＋＋ Fan- 
dije, that in this Caſe the Sher ff ought to make the Array as to one Till, and the Bailiff of the Franchiſe by 
a Mandatum ſhall make the reſt ; but if the Sheriff commands the Bailiff to make the whole, which he 
does accordingly, this is Error, if the Party challenges it; but if the Aſſiſe paſſes without Challenge, 
Writ of Error does not lie, becauſe it is not Matter apparent. Br. Pannel, pl, 1. cites 3 H. 4.6. 
Br. Challenge, pl. 13S. cites S. C. 


5. It is a good Challenge to the Array, that ſome of the Pannel gr. Chal. 
were returned by the BailitF of a Franchiſe, where all the Pannel is re- lenge, pl. 
turned as arrayed by the Sheriff; for otherwiſe the Parties ſhall loſe £*: n 
their Challenges to the Array made by the Batliff, 17 Aff. 11. Ad- ht an 4. 
judged. 17 E. 3. 50. ray ill in 

Part, is ill 
m toto. S. P. Br. Pannel, pl. 11. cites 11 Aſſ. 11. Trials per Pais 114. (144)— —Bur if 
the Sheriff returns a Jury within a Liberty; this is good, and the Lord of the Frenchiſe is driven to his 
Remedy againſt him. Co. Litt. 155. b.—S, P. Trials per Pais 118. 


6. If an Array be quaſh'd for Malice between the Under-ſheriff who 
made the Pannel, and the Party, and thereupon the wit is directed 
to the Coroners, and they return the ſame Pannel, pet this Matter 
hall not be any Challenge. (For 1 the Coroners ſce that 
the Jurors are indifferent.) 25 E. 3. 37. b. adjudged. 

7. Aſſiſe of Common in F. appurtenant to his Franktenement in C and be- By, Chal- 
cauſe F. was within the Franchiſe of W. which had full Return of IWrits, lenge, pl. 98. 
ant the Sheriff made the Pannel of Foreigners, the Affiſe remained, and the © > G 
Sderiff was commanded to ſend to the Bailiff of the Franchiſe, and now 
the Sheriff had ſerved the Writ all of Foreigners, and of them <eas the Aſſiſe 
taten. The Reaſon ſeems to be, inaſmuch as it is mx? between Franchiſ? 
and Common Law); tor thoſe Franchiſes cannot take Conuſance if he ſhall have 

mon in F. appendant to his Frankienement in C. or not. GOtere, Br. 
Pannel, pl. 5. cires 11 Aff. 5. l 

8. Where Bailiff of Fee or Franchiſe returns a Panel ts the Sheriff, and 

eputs in other Names, and returns a Pannel of himſelf, this ſhall not be 
ouſted at the Prayer of the Bailiff, but they fba/? be pat to their Action 
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Trial. 
againſt the Sheriff. Quod nota; for the Court 1s ſeiſed of a perfe& A. 
cord. Br. Pannel, pl. 6. cites 30 Aſſ. 5. ; 13 Hp 

9. In Aſſiſe the Array was challeng'd, inaſmuch as it was made iy) 
B. who was aiding, and r with the Plaintiff ; and this was fours 
by which it was quatih'd ; and after the Sheriff” returned another Pans 
but Part of the People who were in the firſt Pannel were in the laſt Pannel 
and the Sheriff returned that there were no more ſufficient in the Hundi 
and the Array was challenged again for the Suſpicion, becauſe Part d 
the old Pannel were in this Pannel; Et non allocatur. Br. Challeng, 
pl. 139. cites 33 Aff. 12. 7 

10. An Array was challenged becauſe it was made by one who was we 
Bailiff of the Franchiſe of D. to whom the Sheriff had ſent his Precq u 
ſerve the Writ, nor he had not Warrant to return the Octo Tales, and there. 
fore it was quath'd. Br. Challenge, pl 207. cites 38 Aff, 13 

11. It the tlaintiff prays Venire facias to the Sheriff, he cannot Chil. 
lenge the Array tor any Cauſe in the Sheriff of which he might have Cant. 
ſance at the Time of the Venire facias awarded to the Sheriff ; tor upon ſuch 
Cauſe thewn he may have Proceſs to the Coroners, but it may be that he 
had nor Conuſance ot Conſanguinity, Affinity, or ſuch like, in the 
Sheritt between him and the Delendant; bur ot ſuch Cauſe between th 
Plaintiff and the Flaiatill ought to take Conuſance. Note the Difference 
per tot. Cur. Br. Challenge, pl. 97. cites 15 H. J. 9. 

8. P. And 12. The Challenge to the Array #s in Reſpect of the Cauſe of * Indifs 
the Reaſon pency or Default ot the Sheriff or other Officer that made the Return, and 
why ny not in Reſhect of the Perſons return'd, where there is no Unindifferency 
has the. or Default in the Sheritt &c, For it the Challenge to the Array be foul 
Pannel is be- @74;n/? the Pariy that takes it, yet he ſhall have his particular Challenge u 


cauſe that he Polls. Co Litt. 155. a. b. 
Cauſe doth i 
not appear on Record, and therefore they have no other Way to take Advantage of it ; and that too 
the Keaſon of Challenge to Polls; per Attorney General. 12 Mod. 388. King v. Warden of Ficet 


Trials per 13. An Array retura'd by one that has no Franchiſe ſhall be quaſt'd. Co 
Pais 119. Litt. 156. a. 

(149) 

S. P. G. Hiſt. 14. Tro Strangers made a Pannel, and not in favourable Manner for the 
_ 8 one Party or the other, and the Sheriff return'd the ſame; the Array ws 


ray is good challeng'd tor this Cauſe , and adjudg'd good. Co. Litt. 156. a. 


and ſhall not 
be quaſh'd ; and therefore it is common for the Officers of the Court, by the Direction of the Judge, 
to give a Pannel to the Sheriff, which he returns; ſo the Court ſeems to have Power to compel the 


Sheriff to make this Return, but they can fine him if a ſufficient Jury does not appear, according td 
the Precept of the W rit. 


15. The Jury appearing at the Bar, the Defendant would have chul- 
eng'd the Array Ore tenus, becauſe it was return'd by the Sheriff 2 Days 
after he had a Writ of Diſcharge ; But the Court ſaid he could not cha 
lenge it for that Cauſe, becauſe it would be a direct Averment again 
the Record, it being return'd by him as Sheriff, and the Return ac 
cepted ; bur by their Advice he made his Challenge to the Array as fl. 
vourably made, and return'd in Favour of the Party &c. And all tis 


being given in Evidence upon Iſſue join'd, the Court directed the Trios 


that it was not duly made and return'd, it being without Warrant. 


ſo the Array was quaſh'd. Cro. E. 369. pl. 6. Hill. 37 Eliz. Hors: 


Broom, 


16. A Challenge was offer'd to the Array, for that it was made by J. 

F. as Sheriff oft Bucks, who was made Sheriff in Mich. Term 1687, and 
had continued in the Office for more than 3 Months and not taken the Oaths 
required by the Act of 25 Car 2. and ſo his Office was void before be 
* but it was diſal low'd by the Court, t 

he muſt be taken here as a Sheriff De facto; and it ſuch Challenge ſhook 


made the Return of the ur 
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Dae no Trial could be had unleſs the Party were ready to ſhew We 
chat the Sheriff had taken the Teſt. 2 Vent. 58. Trin. 1 W. & M. in 
Anon. | | 
7 3 Array challeng'd, for that the Jury. ſhould have come ſrom a Difſe- 
rent County is no Cauſe. 12 Mod. 337. Mich. 11 W. z. B. R. the 
King v. Warden of the Fleet. | 


1 8 ** th. At... AS. JE IR * * _— 1. 
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G c) Challenge to the Array. / ht Challenge ſhall 
be in Reſpett of the Peron who makes it, Scilicet, 
that He is Peer of the Realm. | 


1 F\OW. 117. In Aſſiſe brought by Veredigate againſt the Ear! of * — Caſe 

Derly, and J. S. it was adjudged a good Challenge to , . Na 

the Array for the Earl to ſay that there is no Knight return d in the 
Pannel, and ſo ©. 4 El. 208. 18. the Array quaſhed for the ſame * Fol. 6;-. 
Cauſe by the Ear! of Huntington, + 27 P. 8. 22. b. accordingly ; and 
there is cited 13 E. 2. See 9, 40 El. B. # Ear! of Worcefter to the Tall hen 
contrary, t CR in 
ſpop. Jenk. 11. pl. 19. —— See pl. 4 Infra, in the Nos oy 


+ Br Challerge, pl. 5. cites 8. C. 
+ Cro. E. 605. pl. 2. S. C. but S. P. does not appear. 


2. D. 10 El. 265 4. In Debt againſt the Lord Cobham, the Pannel 
bas quaſhed becauſe no Knight was returned therein. | 
3. D. 15 El. 310. 18. In a Writ ot Entry, admitted that if but 
me of the Parties had been a Lord at the time of the Henire awarded 
and return d, and this known, it had been a good Challenge that 
there was no Knight in the annel. 
4 D. 8 El. 246. 70. The Biſhop of Sarum challeng'd the Array in Jure le. 


Wplevin againſt him and others; -and good per Curiam, rr 2 
peer of the Realm, and therfore Knights ſhall be of the Jury, and becauſe there were not, the Jury 
#3 quaſh'd, Br. Jurors, pl. 38 cites 13 E. z. and Firzh. tit. Challenge 115 — Br. Trials, pl. 142. 


eitez S. C. Br. Pannel, pl. 14. cites S. C. S. P. Br. Enqueſt, pl. 100, cites S. C — But between 
de King and the Biſhop of Roc heſter 27 H. 8. for Treaſon he ſhall not have Knights in ory ; bur 
mere whether it <vas challenged ; for between the Earl of Derly and Nudigate in Aſſiſe in Middleſex, 
tle Exception was taken for the Earl and as allew'd, and other Proceſs made for other Jurors. ibid. 
This Caſe of the Earl of Derby v. r is in Pl. C. 11. Mich. 1 & 2 P & M. Ard it isthere 
ad that upon the Caſe of Mich. 13 E z. which was the only Cafe found in all the Books to this Pur- 
role, and which was the Caſe of the Biſhop of Exeter and others Defendants where the Pannel was 
"2aſh'd, becauſe no Knight was return'd, the like Judgment was given in the principal Caſe, 
D. 107, b. pl. 25. S. C. accordingly. ; but the Reporter adds a Quere if the Peer be Plaintiff and will not 
challenge fr this Cauſe, whether the Defendant ſhall have it, and ſays that it ſeems he ſhall not 

Treſpaſs was brought againſt the Biſhop of Coventry, who challeng'd the Array becaule he being a 
Lord 4 — no Knight was return'd &c. upon which the (Queen's Counſel demurr'd in Law, 
bit at laſt for Expedition &c. the Court deliver d go the Counſel of the Biſhop a Bill ſeal'd to ſave him 
de Advantage of the ſaid Challenge. This Matter was many Times argued, and at laſt by the better 
Opinion of F.. Court the Challenge was held good. 1 Le. 5. pl. 9. Mich. 25 & 26 Eliz. B. K. Lord 
Uezet v The Biſhop of Coventry. VA x” 

fa Venire Facias be againſt an Archbiſhop, it ſhall be Tam milites quam alios liberos &. becauſe 
\.is 3 Lord of the Parlisment. Brownl. 34. Anon. | 


5. D. 15E1. 318. 10. Earl of Kent being reputed but an Eſquire, 
nought Writ ot Entry by the Name of Eſquire agattifft H. C. Knight 
ad the Pannel return'd, and ar Chriſt mets che Plainritt was declared 
iy the Heralds to be an Earle, and atter this rhe Tenant is made a 
baron of Parliament; and the Plaintiff challenged the {2annel te: 
due no Knight return'd. But it was not ullow o, became the Aa- 
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226 ̃rial. 
mittance of both Parties tS to the contraty, and no Octault in ti 
Sheriff who had no Notice thereok. Ra 

S. P. Trials 6. It a Peer of the Realm or Lord of Parliament be Demandant c 

per Þ _ Plaintiff, Tenant or Defendant, there muſt a Knight be return'd of hj 

ora, Jury, be he Lord Spiritual or Temporal, or elſe the Array may 


was for the quath'd, Co. Litt. 156. a. 


Security of | 
the Commons; for a Knight was preſumed to be a Man of Courage and not afraid to look a Peer in ths 


Face; Per Holt Ch. J. 11 Mod. 102. Mich. 1706. 5 Ann. B. R. in Caſe of the Queen y. Solch 
& al". | 


S. P. Trials 5. But if he be Return'd, tho' he appear net, yet the Jury may b 
op Tabs, 118. taken of the Reſidue ; and if others be join d with that Lord ot Parliamen, 

147) yet if there be no Knight return'd the Array thall be quath'd againi all 

Co. Litt. 156. a. 

Skin. 229. 8. In Hjedment in Ireland, en the Demiſe of Lady Conway, at the 
A Trial the Detendant challenged the Arrray, for that the Leſſor of the 
Name of the PlaintitF being a Counteſs there, and the Ejectment was to try her Title, 
Counteſs of and that the bore the Coſts of the Suit, and proſecuted the ſame ; ud 
Conway's that the Sheriit had made that Array, without returning any Knight, 
og „ I0 this the Plaintitf demurr'd; and upon a Writ of Error in B. R. her, 
Tab. Tit. the Court held, that the Detendant might take Ad vantage of 2 Knight 
Ejectment, not being return'd as well as the Plaintiff, notwithſtanding the Opinion 
pl. 1. Jan. in Dier; and that it might de in Ejectment as well as in any other Ac. 
Low {711 tion, the Letlor being the Real, and the other only the Nominal Plan 
Y. olborn titl, and it appears upon Record to be the Lady DI Demiſe, 2 
and Ba- Show. 422, 423. pl. 390. Hill. 36 & 37 Car. 2. B. R. Allewzy n 


bington, it Rowden. 
is ſaid, that 


where a Lord is Leſlor of Plaintiff, there is no need to have a Knight upon the Pannel. 


9. In an Information for a Riot againſt ſeveral, at the Trial a Challeng 
was offer d on the Behalt of the Lord Crey's being one of the Defendanu, 
who was a Peer, that no Knights were return'd on the Pannel ; and ws 
received by Saunders Ch. J. tor he was of Opinion, that to have go, © 
of the Jury was the Privilege of a Peer in Criminal as well as in a Ci 
Caſe. 2 Show. 262. pl. 267. Hill. 34 & 35 Car. 2. B. R. The King). 
Pilkington, Shute, & al. | 

10. It 2 Peers ſue as Gentlemen, and admit themſelves fo in Pleading, 
it is no Challenge to ſay No Knight is return'd; tor the Sheriff is in a 
Fault. Trials per Pais 118, 119. (149) 


(H. c) Challenge to the Atray. By what Perſon * 
Challenge for Conſanguinity will quaſh the Arr}: 
What Perſon may challenge. 


Trials per 1. IF, the Detendant ſues the Writ of Habeas Corpus with Proviſo, & 
5 the Return of it the Plaintiff may challenge the Array for Co 
#4 linage between the Defendant and Sheriff, O. x5 El. 319.13. 


* 


(H. c 7 


(H. c. 2) Vlut Conſanguinity is ſufficient. 


2. O. Vernon and Manners, 425 F D. 15 El. 319. 13. The Trials ber 
[1 lame Cale where the Array was quaſhd, tho' the Sheritf Pais, 115 
was the nintu 11 Oelcent, and the Tenant in the th Deſcent from the (144) 
Anceſtor from whom they botn deſcended. 3 . 
(2) 3. It is a good Challenge, that the Sheriff is Couſin to one Par- 
ty. 20 B. 6. 39. thewing How. | 
[3] 4 It is cfearly a good Challenge of the Array, that the Sheriff Trials per 
is Coulin to the Feme ot tae Detendanr, tho the Feme is not Party tu the Pais 115. 
Ation. D. 29 DÞ.8 37. 47. Per Curiam. ; (1449149) 
[4] 5. It is a good Challenge, that the Sheriff crook to Wite the 
Coum ot the Detendant ar the Time ot the Pannel. D. 1 Ma. 91. Trials ner 
[5] 6. Soo tf the Feme be dead, it there be live alive. O. 1 Pa. pa 1 
I. 14. (145) 
| [6] 7. Jt is a good Challenge, that the Baily of the Liberty, who * And the 
return d the JPannel, has married the Couſin ot the Plaintiſt, who is e - 
alive, or that he has Iſſue by her. 22 E. 4. 2. * 29 All. 2. Adhudg'd. du“ 4 cho 


he did nor 
l = | ſfhew How 
Couſin ; arid it was alfo found that there was no Default in the Bailiff, and ſo ſee that it is a Principal 
Challenge. Br. Challenge, pl. 131. cites S. C. The Cofivage was ſuch, that the Wife or Children 
of the Bailiff might be Heir to the Plaintiff, tho' the Bailtft himtelf could not inherit to him; and be- 
cauſe this ſame Bailiff may continue the Plaintiff's Bailiff for Lite, therefore Proceſs with New emittas 
was awarded ro the Sheritt ; Quod nota. Br. Challege, pl. 186. cites S. C. 


[7] 8. But if ſhe be not ahve, nor he has Iſſue by her, it is not a 

nctpal Challenge, 22 E. 4. 2. 
188 718 a 8000 Challenge, that the Sheriff is Couſin ro one Par- The Array 
ty, tho* the Bal) ot tne Hundred has made the Array, who is ſworn gu d, 
and known, * and rhe Sherit{ only returns rhe Writ. (It (eems he. Ps) 
was not Batly of a Franchiſe, but of the Sheriff.) 31 All. 7. 


| nd Wri 
I — ied 6s 


the Coroners. But Birton ſaid, that the Array was good. Br. Challenge, pl. 137. cites 8. C. 


J A. brings Treſpaſs againſt B. who is Ferffee to the Uſe of C. The 
AY! is Cabo to 2 — C. The Plaintiff may challenge the 
Array made by the Sheritt, Jenk. 164. pl. 15. cites 2 K 3. 12. 
10. Challenge to the Array was, becauſe it was made by H. the Sheriff, In an Action 
and M. his Lnder-ſheriſt, which M. was Coufin to the Plaintiff, viz. Son on the Caſe, 


of T. M. who was Son ot R. M. who was Brother ot Jane M. who was _ 5 * 


Mother of T. M. the Detendant. And this was allowed tor a principal Plaintitf, 
Challenge. Bendl. 163. pl. 225. Hill. 17 Eliz. C. B. Davis v. Lamb. that the Un- 
er der: 
was the Plaintiff's Couſen, and ſhew'd how; and becauſe the Defendant did not deny it, the ors BM 
awarded to the Coronere. It was inſiſted, that this was not any principal Challenge; for the Sheriff 
might have executed the Writ, and the Admiſſion of the Coſinage by the Defendant is no Cauſe to 
«Ward the Venire to the Coroners. 132338 was held erroneous, and not aided by the Statute, 
Co. J. 547. pl. 6. Mich. 17 Jac. in the Exchequer, Symonds v. Walfh. | 


11. In Eje&ment &c. upon a Leaſe made by Sir John Digby, after 8 C. cited 
Not Guilty leaded, a Sumi was made that the Sheriff” was Conſan- N * 
Luineus of the Leſſor of the Flaintiff, and conteſs'd ; and thereupon a Ve- Name ot 
nire Facias was awarded to the Coroners. But atterwards the Challenge Redferne v. 
Was adjudg'd inſufticient, and a Venire Facias was awarded to the She- Pandy. —— 
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228 Trial. 
SCE) rift Hurt. 25. in Caſe of Elte v. Lanneſter, cices Hill. 44 Eliz, Ri 


Inf. pl. 29. „ 
clhed by che 1208. Bedforne v. Dandy. 


Name of 
Redfallie v. Digby. Cro. J. 547. pl. 6. in the Caſe df Symonds v. Walſh, cites S. P. in E 
ment between the Leſſee of Sit C. Kingſton and the Tenant of the Earl of Brid water: wb 
becauſe he did not conclude to the Favour it was adjudg'd ill, and to be no laces Challer 3 
Hutr. 26. in Caſe of Eire v. Banneſter, cites Trin. 14 Jac. Rot. 2284. S. P. Craddock v. Wenlock 
Mo. 896, 897. in S. C. cites it by Name of Cradock v. Jones, Leſſee of Sir R. Cotton, and that th 
Coſinage was alleged in the Wife of the Leſſor, and averr'd her Life, and that the Defendant confeſ; 
the Cotinage; yet it being a Challenge only for Favour, the Judgment was arreſted. . — Brown] — 
S. C. and that a Venire Facias de novo was awarded to the Sheriff. bs 
In Ejetment it was ſaid by Coke Ch. J. That it is no principal Challege that the Sheri# is Coun un 
Leſſor of the Plaintiff ; for the Leſſor cannot hinder the Action of the Leſſee, and that fo is the g 1. 
But the Reporter favs, he knows that ſome Books are to the contrary, Roll Rep. 328. pl. 34 Ki! 
13 Jac. N R. Gueſt v. Bridgman. 


See (H.c.2) (I. c) Challenge to the Array. For Affinity. To chow. 


1. IN Appeal by Feme of the Death of her Baron, ft ig a good Chal 
| I lenge, that the Sheriff is allied to a Couſin of rhe Art oy 
4.5 | 


Trials per 2. Alliance to one Party is a 00d Challenge, 20 Þ. 6. 39. b. 
N 
Ir 3 the Affinity continues. Co Litt. 156. a. (a) 


Br. Chal- 3. In Aſſiſe, it is a good Challenge to the Arra at 8 if 
lenge, pl. z has eſpouſed rhe Plaintiff's Sitter. 8 All. - 4 _——_ 7 


116. Cites 2 
Aff. 21. but ſays, Quod mirum! Quzre, if he had ſaid that the Sheriff had Iſſue by her alive; b. 
ſays it ſeems that if he had no Iſſue by her, yet he might have Iſſue. 


4. It is not any Challenge in Aſſiſe, that pending the Writ J. 8. 
has purchas'd the Land in Queſtion, the which J. S. has eſpouſed the 
Daughter of the Sheriff. 21 E. 3. 5. b. Adjudged. 
dll per 5. It is a good Challenge, that the Sheriff is Couſin German of a 
Pay 11 Party. 20 . 6. 39. b. 
145 | 


Co. Lit. 6. So it ts a good Challenge, that the Sheriff is Godfather of a 
Trials per JParty. 20 D. 6. 39. b, | 
Pais 113. 7. It is a good Challenge, that one of the Coroners who has tf 
(193) turned the Writ, is ot che Affinity of one Party, tho' he does not 
make the Array but the others for the Mrit was directed to all, and 
it s recurnes by all, 31 All. 20. adjudged, And it is che t 
of all. 
8. So Affinity between the Sheriff and one Party, is a good Chal 
lenge, tho' the Array was made by his under Sheriff. 31 All. 0 
9. A Challenge to the Array was, that the Sheriſ was Couſin to tht 
Defendant himſelf and in the ſhe wing how the Couſinage was, he cl. 
cluded that the Sheriff was Couſin to the Feme of the Defendant, and ſo 1 
Variance berween the Challenge and the Conveyance. This was the 
Doubt of the Caſe, and the Juſtices doubred thereof; bur neverthelels 
their Opinion was, that the Array was quaſhable, notwithſtanding the 
Variance. D. 31. b. pl. 47. Mich. 29 H. 8. Marthal v. Eure. 
Trials per 10. Affinity between the Son of the Sheriff and the Daughter of the Pari 
Pais 119. Ore * 4 or the like, is no principal Challenge, but to the Favour 


(149) Co. Litt. 156. a. (n) 1 
11. 3+ 


1 


10. If the Sheriff marry the Daughter of either Party, or econverſd; this 
is a principal Challenge, or the like. Co. Litt. 156. a. (n) 


Trial. _ 22890 


(. c. 2) At what Time. 


1] 9. I the Sheriff was allied at the Time of the Pannel made, tho? Trials per 
1 he was dead at rhe Time of the Challenge taken, pet it ts a P15. 
good Challenge. 10 D. 4. 5. (145) 


[2] 10. Tf a Sherift returns the Pannel, and after the Sheriſt's Son 


marries the Coulin of one Party, and then the Sheriff returns the Di- - SRD? 
{ringas, yet it is not a good Challenge, inaſmuch as the Pannel was „ ;- 
made betore. 38 E. 3.9. Admitteo. the Tine of 


making the 
un, alcho* he be not ſo afterwards, the Array cannot be challenged. Jenk. 310. pl. 88. 


[3] 11. It is not a good Challenge to the Array, chat all che Ju- ber. 4 
rors Of the JDannel are ot the Affinity of the other Party; for he ought (; 45) 
to challenge the Jurors for it. 2 E. 3. 50. b. Adzudged. 

The Plaintiit and Detendant are at Iiue, a Jury is returned, and it Hob. 235. 

wm being full, the Plaintiff prays a Tales, the Jury by the Tales is re- * 
turned tull, the P/aintiſf challenges the Array for Kindred between the She- — 
and the Defendant; it is ſo found by the Triers, and the Array is 
quaſh'd; a Veuire lacias iſſues to the Coroners to try the ſaid Iſſue, the 
Tlaintiſt has a Verdict tor him, and judgment affirm'd in Error. Jenk. 
10. pl. 88. 


(I. c. 3) Fer“ Favonr. | See (X. c) 


* He that 
takes Chal- 


1] 12. JPAvourably made by the Sheriff, ts a good Challenge. . 


20 E. 4. 2. b. Favour, muſt 
| * ſpew in cer» 
"n the Name of him that made it, and in whoſe Time, and all in Certainty. Co. Litt. 156. 4 (n) 
This Kind of Challenge being no principal Challenge, mult be t to ide Diſcretion and Conſcience 
{ the Triers. Co, Litt. 156. a. (n) ; 
Sr. Challenge, pl. 178. cites 8. C—Trials per Pais 115. (145) 


(2] 13. Tt is not a principal Challenge, chat one Parry is Tenant Trials per 
"te Sheritf who return'd the Pannel; for this docs not import any 115 f 16. oy 
favour, 27 All. 28. adjudged, (145 


. P. Co. 

; Litre. 156. 
{ (0) For the Lord is in no Danger of his Tenant. But e converſo it is a principal Challenge; bur in 
de other he may challenge for Fayour, and leave it to Trial. S. P. Trials per Pais 119. (149) 
hut it is a principal Challenge, that the 2 Leſſor of the Plaintiff. Trials per Pais, cap. 9. 
"4. (144) cites Trin. 1657. B. R Lord Brooke's Caſe. 


[3] 14. Tt is a good Challenge, that the Sheriff is within the Di- Trials per 
ireſs of one Party. wo I), 6. 39. b. 27 All. 28. Pais 115. 


(145) — 
8 P. Co. Litt. 156. a. (d) 


[4] 15. Tt is not a principal Challenge, chat Plaintiff' is Servant to Br. Chal- 
We Sheriff. 21 E. 4. 67. b. 8 ; E lenge, pl.“ 


f 183. cites 
rials per Pais 116. (145) — Cro. J. 21. pl. 1. Hill. 1 Ja: B. R Marebottit v. Pla⸗ 
Nnn cock, 


* —— . — —— _— = 


: Trial. 1 


420 


r 


cock, in Fyectment the Ven, fac. was awarded to the Coroners, upon Surmiſe that the Leſſor Was 90 


vant to the Sheriff, which was alleged to be no principal Challenge, and then the Writ is not v 

awarded ; the Court much doubted whether it were a principal Challenge or not; and if ir Were 4 
whether it were holpen by the Statute. Bur Coke the King's Attorney. (who was of Counſel yy 
the Defendant) ſaid, that in 1 Eliz. in Packington's Caſe, it was reſolved, That it was not a pring 
pal Challenge, and that the Venire facias awarded to the Coronets was ill, and not aided by the by 
tute. hut the Court doubred whethey there were any ſuch Precedent. And Croke J. ſaid be ky 
that in Dpicer's Caſe it was reſolyed otherwiſe, and Judgment given for the. Plaintiff, notwirhſtndy 
this Exception. Wherefore, the Court not being reſolved in this Point, adviſed the Parties to dq 
de novo, and to have a new Trial, which was done accordingly. 2 


Trials per [5] 16. Bur it in a good Challenge for Favolir, 21 E. 4. 6 


6445 — hr. Challenge, pl. 183. cites S. C. 


* 


s.P.o. [6] 17: It is a principal Challenge, that the Sheriff is Se 
5 — d Pleinlid 1 Ms opal Cha Aer the Sheriff is Sent 


Trials per Pais 115. (145) | | a 
* Br. Challenge, pl. 183. cites 8 C. For the Servant is at the Command of the Maſter, but the Mae 
is not at the Command of the Servant; and it may be that the Sheriff will do nothing for his Serrat 


7118. Tt is a principal Challenge, that the Sheriffis of the Ret 
ol ove Party, if ye makes the Pannel, * 44 E. 3. 44. 38 C., 
Trials per 5. U. 

Pais 115. 

(145 —5. P. Co. Litt. 156 a. (d) 5 : 

Zr. Challenge, pl. 24. cites 8. C.-—In Aſſiſe it is a good Challenge that the Array was mad Hj. 
Bailiff of N. who was of the Fee and Robes of the Defendant, notwithſtanding that he does not ſay thut ti 
Bailiff was of the Counſel of the Defendant in this Aſſiſe, as well of Things touching his Offce ud 
other Things. Br. Challenge, pl. 95 cites $ Als. 22. 


Br. Chal- [8] 19. The ſime Law, tho' the Bailiff of the Sheriff makes the pu. 
ſenſes E 24 nel unknown to the Sheriff; for it ſhall be intended to be favourable, 


o] 20. The tame Law, cho” the Bailitt ot the Franchiſe returns tt: | 


Pannel ; for the Court has no Regard of him. 22 E. 3, 12. b. 1 


| JuUDgeD. 3 
Trials per fic] 21. It ſhall be a good Challenge to the Array, that che Sheri 
Pais 115. was Arbitrator to the one Party, in the fame Manner as he hall d 
c45)— tga Juror, (Therefore lee this there) 20 Þ, 6. 39. b. 


If he was an 


Arbitrator, | fy ; 
and treated thereof. Co. Litt. 156. alf in the Cauſe in Diſfute, the Sheriff was Arbitrator for the 


Plaintiff or Defendant, it is a principal Challenge to quaſh the Array returned by the Sheriff to try x. 
Idue joined in the ſaid Cauſe, Jenk.65. pl. 23. 


Trials per [11] 22. It is a good Challenge, that the Sheriff is Procurator a 
Pais 115. Maintainer ot one Party 17 E. 3. 50. 13. b. _ 
3 [x2] 23. It i not any Challenge, that the Vader-ſheriff oft 
ea oh obes of one Party, if he does not make the Array, but another Bil 
119, cites liff by Appointment of the Sheriff himſelf. 26 All. 56. Abzudgo. 
Br. Chal- 13] 24. So ff the Deputy of the Sheriff and Under-ſheriff ſends dt 
lenge, pl. wie «Bailiff and ns the Array, but the Hnder-ſheriff 00 
124: 5 not meddle with tt, tho he delivers the Writ to the Juſtices, xt! 
is not any Challenge, 28 All. 16. Adzudged. ; 

[4] 2s. It is a good Challenge to the Array, that it was wir 

by the Bailiff ot the Franchiſe in Favour of the other Party. 3! A. 

"%* 2 J ts a Challenge to the Array, that it was ad 

15] 26. J | 

by the Bailiff of the Sherift in Favour of the Plains 31 All. 10. * 

[16] 27. It is a good Challenge that the Array was made h.. 

the Miniſter of the Sheriff, which B. was aiding and Counſel 5 


ca . eh eee ee 


29288 


a 


Ot to 


be not, That is a Challenge of Favour; for 


8 fl. 19. Adjudged. | 


_ I — 


eee eee eee 
Plaintiff. 33 All. 19. Adjudged. (But ſee the Book whether it 8 

| e afterwards ſuch 
Challenge 988 found that the Array [was] well made, and 
vr, 25 In chis Caſe, if upon the ad Writ the Sheriff impannels an 
of the Turors, which were in the firſt Pannel, this ſhall be a goof 
Challenge to the Array; tor all the firſt Jurors are ſuſpicious, 33 


1148 29. But in this Caſe the Pannel ſhall not be quaſh d, if the 


returns that there are no more ſufficient in the ſame Hundred. 


* 


[19] 30. It is a good Challenge, that the Founder was Sheriff, and 
the Array made by him or his Bailiff, tor the Poſſibility to have the 

20] 31. It is a good Challenge, that the Array was made by the * Br. Chal. 
Plaintift himſelt, being Sheriff. 8 P. 6. 12, 9 D. 6, 11. * 14 0. lenge, /ph 


IDEN | wry 
S. of Land in the Franchiſe of S. and the Plaintiff in the Aſſiſe ar Bailiff of the Rai _ 


mur d the Pannel bimſelf, by which it was challenged; and two of the firſt jurors were found ſuſpici- 
ous, by which all the Banne was ouſted, and the Sheriff commanded to enter into the Franchiſe &c. Et 
concordat i Irin. Not. Herle ſaid, That he might have ſerved it by another Bailiff. Br. Challenge, pl, 
94 Cites 7 Aſſ. 1 f. x 


[21] 32. In Indietment of Purchaſing certain Manors by Cham- Br. Chat. 
perty, it is a good Challenge that the Sneritt has purchated Farcel of lenge, pl. 
the Land compriz'd in the Indictment. 44 E. 3. 38. 22, cites 


S. C— 


Trials per Pais, 116. (145) 


(22] 33. It is a good Challenge, that the Tales was rerura'd by the 
Sheriit, being Flaintitft. 29 E. 3. 19. — 

[23] 34 So it is a good Challenge, that the Plaintiff was made 
Sheritt atrer the Return of the Venire Facias, and before the Diſtringas, 
and that he himſelf rerurn'd the Diſtringas. 29 E. 3. 19. | 

24] 35. In Aſſiſe, if the Tenant pleads the Feoffment with War- Br. Chat. 
tanty of the Anceſtor ot the Plaintiff, to the Mayor and Com- lenge, pl 
monalty of DO. who have leaſed the Land to him for his Life, and $2: 5 
the Iſſue is Whether any Thing pals d ec. it is a good Challenge to 
the Array, that it is made ot the People of the Commonalty, who have 
the Reverſion ot the Land. 28 Af, 18. Adjudged. 


[25] 36. It is a good Challenge to the Array, that it was made 
by the Bailiſt of the Franchiſe of the other Party. 26 Aﬀs, 22, Ad- Fol. 


_ Nc 
lenge, pl. 117. cites S. G—+— Trials per Pais, 116.1433 


26. In Aſſiſe the Array was challeng'd, becauſe the Plaintiff was Sheriff 
if Fee of the ſame County, under the Lord Clifford, Sheriff of Weſt mor- 
land, and R. is his Under-Sheriff of his Fee and Robes, and by R. was the 
Pannel array d, and the Country ſummon'd. To which it was ſaid that 
R. was Sheriff, and ſworn to the King as Sheriff, and amerced as She- 
nt, by which the Juſtices took the Aſſiſe. Bur upon Bill thereot aſ- 
lgnd, it was afterwards reverſed tor Error for this; Challenge, Quod 
nota, And therefore the firſt Matter is a good principal Challenge. Ir 
ems it had not been reverſed, if the Bill atfign'd had not been tor Mat- 
ter in Fact. Br. Challenge, pl. 97. cites 9 Afl. 8s. 

20. The Array was chaleng d becauſe it was made by the Son of the 
Plaintiff, who was Bailiff of the Franchiſe ; and it was found that he war 
Steward of the Franchiſe, and another was Bailiff there, aud is nat remove- 

ie by him, and made the Panncl; and theretore the Challenge 75 . 
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low'd ; Quod nota bene. Br. Challenge, pl. gg. cites 12 Af. 12 Kg 
All. 11. YER" fs CEN 

28. Aſſiſe by A. againſt B. the Array was challeng'd becauſe it wy 
made by the Tenant of the Biſhop of E. and by the Counſel of the Biſhop thy 
were iinpannell , whereas the Biſhop is Uncle to the Plaintiff ; and becauſe the 
Biſhop was not Party, non allocatur as à principal Challenge, but fþulj 
{ay that they were procured to fay otherwiſe than Truth. Br. Chal. 
lenge, pl. 100. cites 12 Aff. 23. | 

29. It Sheriff upon Rediſſeiſiu makes a favourable Pannel &c. the Pan 
ſhall not have Challenge thereot, but ſhall have Writ of Error; for the 
Sheriff is Fudge and Officer. Br. Error, pl. 197. cites 8 H. 6. 21. 

30. The Detendant challeng'd the Array, becauſe the Sheriff un 
Conu/in to the Plaintiff, which was conteſs'd.” But it was ſaid, that th 
Sheriff was as near a Kin to the Defendant. Upon which it was de. 
murr'd, and by Advice the Array was quaſh'd. Cro. Eliz. 23. pl.“, 
Mich. 25 Eliz. C. B. Audley v. Suttrell. Dal 

31. In Treſpaſs, the Jury wete ready at the Bar to try the Iſſue, aud 
it was moved that the Me by whom they were return'd, held certain 
Lands of the Manor in Queſtion, and which the Defendant was then jy. 
ſeſſed, and likewiſe hei other Lands of him for Years, It was objetted thi 
the Deſendant ought to take one Cauſe only. Bur per Cur. he may al. 
lege both, tor the Challenge is, that he is within the Diſtreſs, and the 
Allegutions are only Evidence to prove it. Golds. g1. pl. 2. Trin. 4; 
Eliz. Blunt and Litter v. Delabere. 

32. It Pannel were return'd by a Sheriff, being a Party concern'd, o& 
being a ember of a Body Politick concern d, it would be good Cauſe d 
Challenge; but we don't take Notice upon the awarding the Venire fi 
cias of any ſuch thing, if we are not appriſed of it by Suggeſtion of Patty; 
and Want of Proper Venue was never yet a Challenge to the Array; if he 
were akin to either Party, Or interefted, or not qualified by Law to make 
a Return, or had made it at th? Requeſt of either Party, or it the Ca!: 
did concern the Corporation of London, the Venire ought to go to the Co 
roner at firſt ; Per Holt Ch. J. 12 Mod. 338. Mich. 11 W. z. B. R 
in Caſe of the King v. Warden of the Fleet. 


— 
Ld 


(K.c) Challenge to the Array. Denomination. 


"rials per 1. 1 T is a gaod Challenge that the Sheriff puts any Juror it the 
12 116, JPanncl at te ODenommation ot any of the Parties, to the Intent 
9 that it may rather pats for the one than the other. * 21 E. 4. 74 f. b. 


lepge, pl. 18g. Curia. 34. b. Curia. 


cies S. C. — 
1 Brownl. 195. S. P. 


* Br. Chal- 2. Bur it 15 na Challenge if he does not intend any Favour to any 
ext i Parry. * 21 E. 4. 74. b. Contra widem la. 22 E. 3. 12. b. Cut. 49 
eee eee H Aff. 1. Curia. 22 E. 3. 12. b. 


Br. Cha- . It is a good Challenge that the Sheriff made the Pannelat the 
1 ö ot one Party to the Intent to paſs tor him. 21E. 
$ 4. 24. b. | 


| thy 
The Array i 
was challeng'd becauſe it was made by B. Under Sheriff, Cin to the Plaintiff, at the Nomivartion of the 
Plaintiff, and ſbew'd How Couſin ; and by 3 Juſtices the Colinage is not the Cauſe only, but whether 
the Intent was that the Jury ſhould paſs rather with the Plaintiff than with the Defendanr ; But broc be 
ſays, Quod Mirum mihi! for i: Principal Challenge the Cauſe ſpall be tried only. Br. Challenge, 18“. 
cites S. C. 

4 It 


Trial 233 


4 It 18 ff puts any Juror in t S. P. Co 
ig a good Challenge if the Sheriff puts any Juror in the Pan- S. 
73 14 cn ot any Party. 7 . 4. 10. 21 All. 25. I 156. 


Trials per Pais 116, (145) 


. It is a good Challenge that the Array was made at the Deno- Br Chal- 


mination ot che Servant ot a Party who is put in the ſame Pannel, 7 . Sage K 36. 
eg! | Trials per 
Pais 116. 


6. Tn Scire Facias upon a_Recognizance for the Peace, for (35, 149) 
Breach of the Peace c. It is a good Challenge to the Array that it 
nus made by A. Under-Shertff at the Denomination ot B. ro whom 
'he Forteiture is granted by the King without any Charter of the 
lung thereof. Oubitatur 13 D. 7. Relloway 39 b. 
It is a good Challenge that the Array was made at the Deno- Br. Chat- 


mination of a Maintainer. 17 E. 3. 73: b. 87 1 ” 
cites 15 Aſſ. 1. Trials per Pais, 116. (145, 146) Ds 


g. Tt is a good Challenge that the Array was made by the Batliff Br. Cha- 
of ſuch a dug — — 8 of J. S. who was of the Counſel of <nge.pl.146. 
3 Party. 43 All. 36. adjudged. — — 

""% fl not a good Challenge to the Array, that the Sheriff or Pa 1. 
Ballitk made it at the Denomination of a Joarty, if the Sheriff or (145, 146) 
Bailiff did his Office duly without havin egard to the one or the 
other, 26 All. 42. Curia. 28 All. 23. 26 E. 3. 62. adjudged, 

10 Tt is not a good Challenge that the Array was made by B. Br. Chal- 
tie Bailiff of the Sheriff (to whom the Sheriff had ſent) at the De- asp 
vice and Oenomination of the Plaintiff, if he does not ſay chat it was Trials per 
made in an ill Manner by Procurement * 27 Aff; 65. 28 All. 23. Ad- Pais, 116. 
Judged, Contra 25 E. 3. 42. b. Quere. (145, 146) 

11, Bur it had been a good Challenge ik the Array had been made Þr <bal- 
nan ill Manner by the Bailiff of the Sheriff, tho the Return be in {£0840 023: 
the Name of the Sheriff, he not being a Batliff of any Franchile, Po, :s to a 


27 All. 65. adjudged. 28 All. 23. Bailiff of 

Fee the She- 
tf will write to him as of Guildable and not as to Bailift of Franchiſe, and therefore ſhall not mention 
im in his Return neither ſhall a Non omittas be awarded by his Default. And afterwards the Chal- 
auge was tried; Quod Nota. And cites 28 Afl. 24 accordingly. 


12 It ts a good Challenge that the JIannel was made by the Bai. In Aſſiſe, 
lf of a Franchiſe, of whom the Sheriff has made no Mention, but has wed 2 


return'd it as of himſelf ; for if it appears that the Batlift returned it J e te 
te Party might have Challenge to the Bailiff, 17 E. 3. 50. 73. b. cauſe it was 


made by B. 
Quf Bail of at the Denomination of the Plaintiff ; & non allocatur; by which he ſaid At a Aer 
ard Denomination of the Plaintiff in a favourable Manner, and the heel return'd it as if he had made it 
' limſelf, and upon the Examination of him he faid that the {aid Bailiff upon his Precept to him directed 
ade it, and therefore a good Challenge. Br. Challenge, pl. 127. cities 28 Aſſ. 24. 


13, Ik 2 Strangers make a Pannel, and not in a favourable Manner & P. Co Lit. 
de the one arty or the other, and delivers it to the Sheriff, who re- * 1.05 
turn ir, if is godd; not (being) at the Denomination of any Party. P. 11g. 
bR. 2. Chaltenge 102. (145, 146) 

. 14. Ia Pannet by Sufferance of the Sheriff be made by Aſfent „ 
of the Parties, yet it is good, and ſhall not be challenged, tho made * Fol. 641. 

it the Denomination of the Parties. 6 R. 2. Challenge 2  ——YD/ 
It is a good Challenge that the Array was made by the Batliſt 8r. Chal- 


15. 
if the Franchiſe, at the Denomination of one D. who was Procurator ew 0 26. 


. 28 All. 22. Adjudged. E 
O 0 0 ; © 16. 80 


1 4 Trial. 


— - — 5 — | — . — 
Br. Chal- 16. So it is a g09d Challenge to all ths Array, that 5 Perſons ug 
pps at ve impanelled by the Batliff of the Franchiſe at the Denomination 
SC one D. who was Procuror, all the Array being made by the am 
Bailiff, 28 AA, 22. Adzudged. | 

Br. Chal- 17. So ft is a good Challenge to all the Arrap, that 5 

lenge, p were impanelled by the chief Bailiff of the F ranchile, at the 

26.cires nation of ane O. who was Procuror, cho all the Remnant way, 
14 Plaintifr turned to the chief Bailiff by the Batliff of the Franchiſe, who had ng 
cannot have Return tC. and the chief "Satliff was but the Conveyor, 28 Af, 2 


new Aſſiſe Mjudged. 
of the Rem- n 22 : 
nant. And Proceſs ſhall iſſue to the Sheriff to make a new Pannel, Ita quod Ballivus nan & 


tromitutt 


= —_—_ PE 
- q 4+ 4 
— 4 n * — = 
=  —— — C7 — — — r e —o— oo ——— — — _— 
. 
— 


18. But otherwiſe it had been, ik the Array had been made by dire 
Bailifls. 28 Aff. 22. BLOT,” | 

19. Tf a Party prays the Sheriff ro make the Pannel of the bets 
People of the County, and the Sheriff demands whom he would har 
impanneiled, and the Arey fays that he will name no Name to 
but that To-morrow he will deltver him a Scrowl of the Names 
50 ox 60 of the better People of the County, and prays him to tak 
which of them he will, and atter delivers him a Scrowl accordingly, u 
which 50 ot the moſt Valiant were named, of which the Sheriff retum 
che Pannel ; this Pannel is good, and not made at the Denominz 
tion of the Party. 41 E. 3. Challenge 99. 

20. The Detendant challenged the Array becauſe is was favourably mai 
by W. IV. Sheriff, at the Denomination of F. S. Clerk of the Sherift, l. 
vourably for the Plaintiff; and in Evidence he ſaid that it was made 5) 
Denomination of the Bailiff of the Franchiſe. And per Boefe and Net 
ham, his Evidence is not agreeable to the Challenge which ſpeaks of tte 
Clerk. Per Danby, The Effect 1s, it it was favourably made by the 
one or by the other. Oære, tor they paſs'd over. Br. Challenge, pl 
93. Cites 38 H. 6. 9. 


(L. c) Challenge to the Array for Malice. Actions, [&.| 


3, P. Co. 1, FC is not any Challenge, chat the Coroner who made the Ar 
Lirt. ous 2 has Action of Debt pending againſt one Party, whfch was brougic 
r '6, betore the Array made; for the Law does not intend Malice for 0 
(146) manding his Duty. * x: 0. 4. 26. b. Adjudged. 


Contra, if 8 i 
it was an Action of Treſpaſs ; for this implies Malice. Br. Challenge, pl. 45. cites S. C. 


s.P. Co. 2. Bur it would be otherwiſe, if the Action had been brought again 
4 15%. a. the Coroner who made the Arrap; for Malice may be im 

* Bur per in him, becaule the other demands his of him. (This is tut 
Hank, upon at this Day) * 11H, 4. 26. b. | 

— the Party ſhall ſhew the Record, Br. Challenge, pl. 45. cites S. C. 


S.P. And % 3. It is a good Challenge, chat he who returned the Array had e. 
ifrheTiain- tion ot Battery pending at the Array made againſt a Party; for 
Endant have Malice is intended for the Battery, 11 0. 4. 26. b. 


ſuch Action . 1 
againſt the Sheriff. Co. Litt. 156. a. () Jenk 284. pl. 15. — enk 18. pl. 33. <5 1 


SC. 235 


70 H. 6. 7.8. P. Per Fleming Ch. J. Brownl. 240. in Caſe of the Earl 
of Shrewsbury. 


pl. 11. 30 H. 6.7. 
fRutland v. the Ear 


— 


It ts a good Challenge to the Arrap, that there is Debate be« Trials per 
| +8 and the Sheritt, , becauſe the Sheriff killed his Servant. 24 _ ns. 
7 : 8 4 wy POS | 715 f ä a ' 14 oy 
the Sheriff owes all the Ill or Malice poſſible to a Party, yer . 7. 
he makes the Array truly without any Favour ſhewn to the other, the 


is god; een ſt 
* this Caſe, it he puts in one juror ſuſpicious, and not in · 

different, all the Array hall be quach d. 20 P. 6. 40. (It ſeems it is 

to be intended that he knew him not to be indifferent.) 

5 It is a good Challenge to the Array, that it was made by the see l. 4. 
Under⸗Sheriff, between whom and him was a Debate, becauſe the 
Urder-Sheriff killed his Servant, tho” the Writ was returned by the 
Geriff himſelE 24 E. 3. 37. Adjudged. | 

8. In Aſſiſe, rhe Baihff again/t whom the Plaintiff had a former Aſſiſe 
made the Panne in the preſent Aſſiſe; and therefore the Array was 
quaſh'd. See Br. Challenge, pl. 209. cites 39 All. 2. 

9. It was agreed iu a Preſentment taken before 7 ices in Oyer and Ter- 
miner, that the Furor was bis Indictor; quod nora, that upn Haves e of the 
ſniff ment, be it Felony or other Matter, the Indictor may be challenged, 

Br. Challenge, pl. 23. cites 44 E. 3. 43. | 

10. In an Aſſiſe &c. the Tenants challenged the Array, for that one Bulſt 4 
of them had an Action of Treſpaſs before the Affiſe, and then depending Hill. Jac. 
arainft the Sheriff. Crooke and Williams J. held, that this is a principal * WT 
Challenge; but Fleming Ch. J. and Velverton J. held, that ir is no prin- the Fart of 
cipal Challenge ; and Fleming put this Difference, that if one brings Shrewi⸗ 
125 and has Treſpaſs againſt the Sheriff for entering into the ſame Lands bury v. the 
for which the Aſſiſe was brought, there it ſhall be a principal Challenge — 
ro the Array; but if the Treſpaſs is for entering on other Lands not in fa tune 
Demand, it is otherwiſe. 2 Brownl. 229. Paſch. 8 Jac. B. R. Earl of |. held it 
Rutland v. the Earl of Shrewsbury. | rincipal 


Challenge; 
but Williams, Velverton, and Fleming e contra; and Fenner J. ſaid, That in this Caſe the ritf 
was no fit Perſon to return the Pannel ; [but did not preciſely declare his Opinion whether it was a 
principal Challenge or not.] And Fleming Ch. J. ſaid, That Treſpaſs for entering into Land is no 
principal Challenge, becauſe in Treſpaſs there is no Land to be recover'd, and no Damages but to the 
Value of the Treſpaſs. Brownl. 240. in 8. C. 8 Rep. 55. S. C. but S. P. does not appear. 


11. An Action brought for every Debate will not be the Cauſe of a 
principal Challenge, unleſs it be in ſuch Actions in which there is ei- 
ther Malice, Grief, ur Revenge. In ſuch Caſes this will be a principal 
Challenge, but nor otherwiſe ; Per Fleming Ch. J. 1 Bull. 10. in Caſe 
of the Earl of Shrewsbury v. the Earl of Rutland. 

12. Or if an Action be brought in which the good Name and Fame of 
the Party be touched, this will be a principal Challenge ; per Fleming 
7 1 Bulſt. 10. in Caſe of the Earl of Shrewsbury v. che Earl ot 

utland, | 

13. In Actions which concern Life, Honeſty, Maym, to ſay that he has 
ſuch Action banging againſt the Sheriff, ſhall be a principal Challenge; 
per Fleming Ch. J. Brownl. 240. in Caſe of the Earl of Rutland v. che 
Ll af Shrewsbury. | TOE SIN 


(M. c) Challenge 


9 1 


. 
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* * — Plaintiff 

Effect o 

ig H 8 

> art (MM, c) Challenge to the Array. How, and in wy 2. 1 
A Naber the ea e is to be ee | or flea.) * 
this V: 

This was T iq no 8900 Challenge to 4 That at the Time of the Cu mater 
_ Caſe of lenge taken, the Sheriff was Coutin to the Feme of the Defenday; "ot tr 

arinalil v. 


1 for it may be that the 9 took this Woman to Wie aun 
1 1 made. Ergo. D. 29 Y. 8. 38. 49- by the Court a 
Udged. 

1 But the Challenge ounht to be Quod tempore Panelli ptædi 
Arraiati, the Sheriff was Couſin to the Feme of the De 
D. 29 D. 8. 38. 49. Per Curtam. 

3. But it is d good Challenge to fay That the Defendant himſelf xg 
Coulin to the Sheritf at the Lime ot the Pannel made, becatle by 4 
1 the Coſinage of Blood was between them before, D. 

3 
4 It is not good to ſay that the Sheriff took the Couſin of the le 
8 to Feme, it he does not atlege that he took her to Feme i. 


tore the Pannel made. 


This was 5. But in this Challenge if he ſays that he has Iſſue by her, who's 
the Caſe of alive, and that he is a Knight, it cannot be intended but that jews 


Littleton v. 


— . . wy before the Pannel, and therefore is good 

6. If a Challenge be, that A. Sheriff of the County, is married to 

the Defendant 8 Couſin, and does not allege that he was Sheriſk at the 

ſerving of the Wrir, yet it is good, if it may appear by Record tit 

the ſaid A. return d the Writ, otherwiſe not. See D, 1. M 

91. 14 

Trials per „ Tf Challenge be taken, that the Sheriff? has married the Couſin 

cond 116. of the Party, it is not food, if he does not aver that the Fen: is 
BY Chat. alive, or that he has Iſſue by her. 22 E. 4. 2. 


lenge, pl. (0. 


186 cites S. C. and the 8. P. is there admitted. 


* per 8. Tf Challenge be taken for Coſinage, he ought to ſhew Hon 
a 27 Conba; ar TE. a; 38. 


(146) 
Br. Chal- 9. Ik a Challenge be to a Juror, becauſe he is Couſin to tit 
1 Fee of of one Party, he need nor ſhew How Couſin. 8 9.6, 
S. C. accord- 15+ b. 

ingly. Bur 

lays, It ſeems clearly that he ought to ſhew upon the principal Challenge How Couſin. 


(N. c) Challenge to the Array. Counter=plea. What 
Counter-plea of the Challenge will be good, and Hou 
it ſhall be pleaded. 


Trials per DE Manner of the Coſinage alleged in a Challenge is not i 
665 25 verſable. 19 I. 8. 7. per Curiam., D. 15 El. 319. 13. ft 
(109) the Curitam. 9 E. 4 6. by Belverton, 

Conveyance 


of it is formal, and not material, as where the Conveyance was Son of J [Sen] of W. W of ! br 
ainril, 


* 


Fei where the 4 riors found it to be Son of J. [ Daughter] of W. Brother of the Plaintiff; for the 


E8:& of the Challenge is found, and therefore the Array was quaſh'd. Br. Challenge, pl. 1. cites 
19H 8. 7. 


2. D. 29 P. 8. 37, 47. Plaintiff challenged the Array becauſe the 
Sheriti was Coulin to the Detendant, AND concluded that he was Cou- 
an to the Feme of the Detendanr, pet — 4 notwithſtanding 

this Variarice the Array was quaſhable, becauſe the Conveyance ts not 


material. * FRE ? 
z. So the Conveyance of the Coſinage in a Challenge to a Juror fg Br. Chal- 
not traverſable. 7 E. 4. 4 b, | OS 
5 Cites S. C 
and that no more ſhall be tried than whether Couſin or not. An where a Man is challenged becauſe he 
holds of a Party, it ſhall not be tried by what Service or Tenure he holds, but <wwhethey he holds of him 
mt. And ſo where the Challenge is for being a Goſſip, it ſoall not be inquired to what Infant he was God- 


tather 


4 D. 15 El. 319. 13. Vernon JAlaintiff alleged Coſinage between the Trials per 
Sheritt and Tenant; the Tenant traverſed the Coſinage Prout &c. Pais 117. 
without Modo & Forma, | (146) 5 

5. Ik Challenge be taken that the Sheriff has purchaſed Parcel of the SAL) 
Land, compriſed in the Indictment of Champerty, of the Defendant, if it Fol. 645. 
be found that he purchaſed it of another Man, yet the Array ſhall be -IT— 
quaſheD. (For it was not material of whom it was purchaled.) 44 lenge, pl. 22. 
E. . . | Cites S, C. 

6 ” Attaint a Juror was challenged, and the Plaintiff ſaid that he 
was &t another tie ſworn ; the Defendant ſhew'd Cauſe of later time, 
and good; Quod nota. Br. Challenge, pl. 91. cites 21 H. J. 38. | 

7. Where a Man challenges the Array and does not verify his Plea, viz. Br. Aver- 
Kt hoc Paratus eſt verificare, yet his Challenge is good; tor the Entries ment, pl. 1. 
ue not that he ought to verify his Plea, and they will not vary from wm 22 
the Entries, Br. Challenge, pl. 3. cites 27 H. 8. 12. per Cur. But ir ould 


be 27H 8.13. 
b. pl. 383 


** — 8 — 


„ 


O. c) Challenge. Counterplea. What ſhall be a good 
Counterplea of the Challenge. 


. N a Monftrance de Droit by J. S. againſt the King for Land in _ ere 
Ward if the Parties are at Jlue and the King challenges the b. . Nawe 

Itray, becauſe the Sheritf was within the Diſtreſs of J. S. it is no of the Ld. 

Counterplea of the Challenge for J. S. to ſay chat he is bur Tenant Evnſdon 

in Tail of the Manor ot which the Sheritt holds, the Reverſion whereot v. Baker 

is in the King, and alſo that the Sheriff holds another Manor of the accordingly ; 


and after- 


King in Capite ; for the firſt Challenge ſhall ſtand. D. 41 El. B. G. wars 
between the Lord ae and the r= alas * Conſent of 
the Tounic 


the Ld. Hunſdon waved the Plea and confeſſed the Challenge, whereupon the Array was quaſh'd and a 
New Venire facias awarded. Mo. 553- pl. 746. Ld. hundſdon's Caſe S. C. accordingly. 


2. Tf the Defendant challenges the Array becauſe the Sheriff is Cou- Co. Lin. 
in ro the Plaintiff, it is no Counterplea of the Challenge that the Pal e 


Sheriff is Couſin alſo ro the Defendant ; but the Array ſhall be pa 115. 
5 becauſe the Defendant firſt took the Challenge. . 41 El. (146) 


N e | p — — 
238 Trial. 


Trials per 3. Do if the Detendant challenges the Array becauſe the Sheriff 
ais 115. Counterplea for the Caug 


(146) within the Diſtreſs of the Plaintiff, it is no 
n that he is alſo within the Piſtreſs of the Detendanr, JI, at 
4. In Aſſiſe, the Array was challeng'd becauſe it was made to come ly . . 
the Under-Sheriff who was of the Fee and Robes of the Diſſeiſor, & non al. 
Jocatur ; for at another time the Aſiſe remain d at another Day, at which 
[Day] be accepted the Array, where it remain'd pro Defect Recogy, 
where it was faid to the Sheriff that he ſhould not make another to do 
his Office in this W tit, and that the Underſheriff Non fe intromittat. B. 
Challenge, pl. 96. cites 8 Aff. 31. | | £20 
5. It che Plaintiff names 6 Perſons to the Sheriff or Underſheriff t; pur 
into the Pannel, and delivers to him their Names, and a long time atter 
before the Return of the Pannel he countermands this by Letter, and de. 
tires that he will not put in thoſe upon any Account, if the Sheriff tc. 
cepts the Countermand and puts others into the Pannel, this is good; by; 
4 be puts any of thoſe into the Pannel firſt named to him, this rs not gud, 
ut quaſhable notwirhſhanding the Countermand. Agreed per tot. Cur 
Dal. 24. pl. 3. 4 & 5 Ph. & M. Anon. 


£ 3 bY 

come 
See(N. b.7) (P. c) Challenge to the Array. At hat Tie WM i 
(N. b. 5 they may challenge the Array for Want of Meats . 55 
*Br. Pannel, 1. I 19 El. 357. 45. Spincla. In an Action of Debt againſt an Ale, Wl — 
06.00 age LD. a General Venire facias was awarded, and at the Trial the 


Pais,248. Alien challenged the Array becauſe he was Allen, and pray d to hav Wl / 
215) ce Medictatem Linguz ; but adjudged that he ſhall not have it, becaur Wl N. 
S. C.accord- it was his Laches that he had not intorm'd the Court of it before the 


—_— it Award ot the Venire tacias. Contra * 21 H. 7. 32 b. 


withſtanding Stamford's Opinion to the Contrary, and the Books by him cited in his Pl. Cor 
fol. 159. 


2 Hawk PI. 2. Where an Iſſue is join d between a Denizen and an Alien, and 
© 426. cap. a Vere tactas awarded J2ro Medietate Linguz, and the Sherif re⸗ — 
43. S. 43. turns 12 Denizens and 12 others for Aliens, where in Truth there are 
not 12 Aliens nor 6 Aliens return'd. In this Caſe it ſeems that the 
Alien may challenge the Array, for otherwiſe he has no Remedy ll he R 
ſhall be concluded by the Return of the Sheriff; for a Yan may 
challenge for Default of Hundredors tho the Sheriff returns ſuffi 
cient for Pundredors. JI. 9 Car. B. R. between 41/eway 24d K 
ling, it [being] moved in Arreſt of Judgment. 


P. c. 2 
\ 


1 Trial. 
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P.c. 2.) Challenge to any of the 4 Knights. Taken and beg. 


tried, before whom, and How. pl. 12. 


(FV. d. 3) 
pl [6] 


. IN Writ of Right, the Parties were at Iſſue upon the Right, and at Br. Chal- 
the Day of the Return of the Venire facias returnable by the 4 Knights, lenge: pl.67. 

the Tenant challeng d one of the 4 Knights, And per rey?» he * 
have the Challenge betore us, but before the Parties iu the Houſe when the 4 
Knights are making Elei71on of the Grand Aſſiſe, by which it was a- 
warded accordingly, and the Tenant ouſted of the Challenge. Br. 
Droit de recto, pl. 12. cites 15 E. 4. 1. | 

2. And it any of the 4 Knights are challenged there, this ſhall be tried by Br. Chal- 
the other three, and if another be challenged, it ſhall be tried by the ther two. lenge, wa 67. 


Br. Droit de recto, pl. 12. cites 15 E. 4. 1. per Choke ]. — 
3. And it the Knight be found tavourable, he ſhall be ſtruck out. Br. Br. Chal- 
Droit de Recto, pl. 12. cites 15 E. 4. 1. Per Choke J. lenge, pl 67- 

CIrcs 


4 And if three Knights be challeng'd, then another Writ to cauſe to Br. Chal- 
come 3 Knights, ſhall be awarded; tor no Challenge can be tried but by lenge, pl. 
720 8 the leaſt. Br. Droit de Recto, pl. 12. cites 15 E. 4. 1. Per uw 
Choke J. | 

5. 3 to the 4 Knights mu/t be made upon their Appearance; ſor 
when they are ſworn they are not challengeable. Per omnes Juſticiarios. 

Dal. 68. pl. 36. 6 Eliz. Squirrey v. Read. 


—_—_— — 


C) Challenge to the Array. Before whom it may be Ne 
| | taken, — 


t TN Wric of Right Challenge may be to the Array before the 4 Br. Chal- 
Knights, 7 D, 4. 20. 22 E. z. 18. 21 * 


Ne) Challenge to the Jurors. Before whom it may be 


taken. 


. I? Wric of Right Challenge may be to the Jurors before che 4 ;, Chat. 


Knights, 7 I, 4. 20. lenge, pl 35 
cites S C 


(S. c) Chal- 


Trial. 


(S. c) Challenge to the Array. At what Time it 
may be. 


— 


7. < 
ſor Co 
ctopp 
Hobart 

. 


;all n. 

luſtice 

Alter the r. 12 Writ of Right, if the Pannel be return'd by the 4 Knight, Ez. 

ng” © IE ] the Parties ſhall not have Challenge to the Pannel after, he (3, 
1 


Knights, the CaUſe they might have taken it before the 4 Knights. 7 Þ, 4 20. 
Parties ſhall 


not have Challenge either to the Pannel or the Polls. Br. Challenge, pl. 35. cites 8. Con— Ti 
per Pais 142. 


The 12 before any Aſſent, may be challenged before the 4 Knights Elefors ; but after Aﬀent or Rety 
the Pannel before the Juſtices, there ſhall be no Challenge to the Pannel nor to the Polls Gl 


294. 4. 


2. In Aſſiſe, if the Array be challenged and affirm'd, and remang 
for Default of Jurors, and after diſcontinued by the not coming of 
the Juſtices, Upon the Re-atrachment the Array may be challenged 
again ; for the firſt 1 does not appear ot Record, but only 


Br. Ch 
10. 
D. a. 


calt to! 
the Pr 
wards, 
lenges 
Eyider 
pl. 38. 
Il, 
310. 


the Driginal and the Hannel. 13 0. + Io. d. b. 
Br. Chal- 3. If a principal Pannel and Octo Tales are returned, after Chal. 
lenge, pl. lenge to the Polls of the Principal and Tales, and this tried, no Chal: 12. 


8 ces lenge can be to the Array of the Octo Tales. 


34 All. 6. Adjudged, 


mult | 


Browal. $87. 4. If the Plaintiff, before any Venire factas awarded, IH that he * 
Sena, is of the Blood of the Sheriff, or any other principal Challenge be: 
this 


Hutt. 24. 


S. C. fays that Hobart and Winch held this Denial 1 6nony 0k! to the Defendant ; for that the 


Time ot Challenge is not till the Jury are ſworn; but Hutton ſays he held the contrary, becauſe he 
might have confeſs'd the Surmiſe, and ſo have had Time. 


K 5. But in this Caſe the Defendant may challenge the Array or 
accordingly * ocher Cauſe, as if the Plaintiff alleges a Conſanguinity between 
nch Df herift, and this is denied by te & De 

n 
but Hutton map after challenge the Array for Conſanguinitp between the [ſail 


with auſe than that whic) 
1259. Eyre WAS alleged by the ]Ilaintiff ; and tho' the Oetendant might at firl 


by Wies s own Feme and the 
and Hobart, Dat, and upon this Proceſs goes to the Sheriff, the 


Sontra. Mo. tiff himſelf and the Sheriff; fo 


89 5. pl. r this is another 


v Baniſter 


ave had the Writ to the Sheriff, yet inaſmuch as it is not to it 
Mate de Falſity, and he cannot have it without Conuſance ofa 
Falſity, he ſhall not be eſtopp'd to take the Challenge. Mich. 16 
Ja. B. —_— Aier and Baniſter, by Hubard and Winch, but Hut: 
ne contra. | 
Trials per 6. Ik upon the Return of the Jury they do not appear, by which 
N the Plaintiff prays a Tales, and after — Jury is made full by the 
ales, the Plaintiff may afterwards, betore any Juror ſworn, cal 
* Fol. 645. lenge the whole Pannel * tor an Exception to the Sheriff; for cht 
dan be no Exception to the Pannel or the Jolls till a full Jury a} 
<2 Tos have ſo that the Jury not appearing full, there was a J2eceſlity co 


and Wen- 
lock, 8. C. 


Hawk. Pl. C have a Tales, or otherwiſe the Challenge could not be taken. 00 
412, Cap. 43 art's Reports, Caſe 296. between Yicars and Lang ham udjudged. 
* $6 


7. Che 


Trial. 


d by ſuing out of the Venire factas to take this Challenge. 
buli s Reports, Cale 296. between Vicars and Langham b oe 
8. After the Return of the Pannel made by the 4 Knights, the Parties 
ſhall not have Challenge to the Pannel, nor to the Polls before the 
Juſtices. Br. Droit de Recto, pl. 6. cites ) H. 4. 3. 30. & ſimiliter. 39 


ww 


L. 3. 2. | | 

- It ſeems, that ter Challenge to the Array tried, the Party cannot 
challenge the Array again for another Cauſe ; for then it ſhould be infinite. 
Br. Challenge, pl. 155. cites 4 H. 7. 8. i | 

10. In Treſpaſs Iſſue is joined at the M Prius, the Defendant makes 
Default, this Default is recorded; at the fame Niſi Prius a Protection is 
calt for the De fendant, and recorded alſo upon the Return of the Poſtea; 
the Protection was diſallowed in C. B. At the 7rial of this Iſſue after- 
wards, at the Prayer of the Plaintiff, the Detcndanrt ſhall loſe his Chal- 
:nges to the Array and the Polls; for he has made Default, but his 
Evidence has not. By the Juſtices of both Benches. Jenk. 119. 
|. 38. 
. 7 The Array cannot be challenged after a Furor is ſworn. Jenk, S. P. 
210. pl. 88. | 


” OP _ CC TY ED 


12. If the principal Pannel do once appear full, then the Challenge 
mult be taken to the Pannel before any be ſworn, or elſe it comes too late. 
Hob. 235. pl. 297. Vicars v. Langham. 

13. Where the Plaintiff ſues his Venire Facias to the Sheriff, he is not 
elloppd thereby to challenge the Pannel for any Caſe that was before 
the Venire Facias. And tho” a Juror may be challenged for a Cauſe which 
tas happen d fince he was ſworn, yet the Panne] cannot be ſo; tor no ill 
Affection of the Sheriff, ariſing ſince the Jury ſworn, can make the Jury 
ſapected, that was impannell'd before. Hob. 235. pl. 297. Vicars v. 
Langham, | 

5 Challenge may be after a Tales pray d; for no Challenge can be 
uti] the Jury is full. Trials per Pais 115. (145) 


J. c) Challenge to the Juror. Ih, may take it. 
The Court. 


LED an Abbot recovers in a Real Action, upon which a Quale Jus 
iſſues, and the Jury [is] return'd, the Court ſhall elect 2 
Cnors of the j2annel, and ſhall charge them to inquire of every 
ime of the Reſidue of Jurors, Whether he has ſufficient Frank- 
enement, and whether he be within the Diſtreſs of the Abbot, and 
whether he be favourable. 20 I, 6. 38. b. 


Qqq (U. c) Chal- 


Che Plaintiff may challenge the Pannel ar the Return thereof Hob _ 
ſor Conſanguinity, Affinity or &c. to the Defendant, and ts not pl. 297. — 


C. 412. cap. 


Mich. 1649. Anon. 


Trial. 


(U. c) Challenge to the Jurors. ho may take it. 


Br. Chal- 1. IN Aſſiſe, if the Tenant anſwers by Baily, the Baily 
ns Fe I lenge the Jurors. 20 Aff, 10. 9 


S. C. And he ſhall have all Challenges to the Array and Polls as his Maſter ſhall have. Comer) 
of an Attorney. Br. Aſliſe, pl. 383. cites 9 H. 7. 24. 


2. In Treſpaſs by Husband and Wife, the Defendant pleaded Not Gul. 
ty; and the Hyusband only made a Challenge, That he was Servant to oh 
of the Sheriffs, and prays a Proceſs. to the Coroners ; and the Defendyr 
denies the Challenge ; and therefore, notwithſtanding the Challeng, 
the Venire iſſued to the Sheriffs. And after a Trial Exception wa 
taken, becauſe the Woman did not join in the Challenge; and it yg 
held, that the Husband and Wife ſhould join in the Challenge, alto 
the Cauſe of Challenge proceeded from the Husband only; but ate 
Trial it was aided by the Statute of Jeofails, and Judgment given i 
the Plaintifl. Brownl, 234. Hill. 12 Jac. Wright v. Moun&ton, | 


See(I.d.2) (X. c) Challenge. Between what Perſons the Iſſue be. 
ing, a Challenge may be. YYhere the King is Party. 


Trials per x, DEE the King is Party to an Iſſue, no Challenge (ll 
Pais 117. „ be to the Array. . af. 9. You * 


120. (150) — | 
* Br. Challenge, pl. 141. cites & C. per Green, but adds Quere ; for no Anſwer was given to it, ani 
that in the ſame Year, pl. 22. the Defendant, in Iſſue between him and the King, challeng'd a Juror, 


and was compell'd to ſhew his Cauſe immediately, becauſe the King was Party. 


Note, at the 2. Anciently upon Iſſues, where the King was Party, a Challenge 
Common Law, might be taken to the Array, or to the Polls, withour Cauſe ſhe un. 
before the In Time of E. 1. 33. 

„e Aims 3. Bur otherwile it is at this Day. Time of E. 1.83. Said to be 


1. the Aing 
might have agtecd by King and Council. See the Statute in Magna Charm, 
ns fol, 132. call'd Ordinatio de Jnquiſitionibus, 

eremptorily, 
without ſhewing Cauſe, but only that they were not good for the King, and without being limited? 
any Number. But this was miſchevious to the Subject, tending to infinite Delays and Danger, ad 
therefore it is enacted Pyod de cætero licet pro Domino Rege dicatur, quod Juratores &c. non ſunt bon 

ro rege, non propter hoc remaneant Incuiſitiones &c. ſed aſſignent certam Cauſan Calumnie &c. where 
bo the King is now reſtrain'd. Co. Litt. 156. b. (q)——. P, Trials per Pais 148. (177) 


Br. Chal- 


lenge, pl 4. Ik it be preſented that J. S. has done a Nuſance to London, ad 
„ Pl. 


the People, and an Iſſu e is thereupon between the King and hun, il 


8 6d i not any Challenge to the Array that it was made by rhe Sherili c. 
Trials per Middleſex, who is deputed and removeable by the Commonalty ot Lo 
Fol 117. don, becaule it is the Suit of the King. 19 All. 6. Adjudged. 

Cro. E 663, F. In a Monſtrance de Droit brought againſt the Queen tor Land 


pl. 2. the. in Ward of the Queen, by the Nonage of J. S. if the Parties au 
Ama at Iſſue, it is a good Challenge to the Array for the Queen, that tit 
WR Sheriff, who made the Bannel, was + wichin the Diſtreſs of rhe | hir 


arr 


that | 
ſo tay 

II. 
Chal 


meniz 


—_—. ——_— CC __ 
- 


Traal. 2 43 


= tho' every Subject owes greater Favour and Sbedlente to the La Han 
«a by reaſon of his Allegtance, than to any Lord by ng con v. Vaker, 
T 


enure. B. 41 El. B. R. between the Lord Hun/don and the — 2 


Jen. Trials per ll 
_ Pais 117. (147) * 


6. Where the King is ſole Party to an Iſſue, yet the other may * Br. Chal- 
take a principal Challenge, Contra * 19 All. 6. : ap lenge, pl. 


107. Cites 
6. CG. 
Ik an Jſſue be between the King and another, upon a Preſent- Br. Chat- 
ment that he has done a Nuſance to London, and other People of the lenge, pl. 
Kingdom, the Defendant map challenge a Juror that he was one of 3% Ces 
the Preſentors. 19 All. 6. * 
9. Mich, 2 D. 4. B. R. Rot. 30. An Array is quaſh d, becaule it 
was made by the Sheriff in Favour ot the King, who was Plaintiff in 


the Action. 
9. But it is not any Challenge to the Array, that the Sheriff fa- S Co Lit. 


vcurd the King more than the Party, becaule he ought ſo to do, by T7 . 
reaſon ot his Obedience. 22 E. 4. Challenge 63. r 

10. In a Quare Impedit by the King agatnſt J. S. if they are at (159)—— 
Tſue, it is not any principal Challenge to a Juror tor the Octendant, 
that he was of the Livery of the King; but he ought to conclude, and 
o tzvourable. 3 I). 6. Challenge 17. 

11. Upon an Julue between the King and another, it is a good s. P. Co Lin. 
Challenge that the Sheriff was Valet of the Crown ot the King, or ſuch a” e 
menial Servant. 22 E. 4. Challenge 63. | Pas tne 

120 (150) 

12. Traverſe againſt the King. They were at Iſſue, and the King * It is no 
challenged, inaſmuch as the Sheriff who made the Pannel was Co/jn of the Challenge 
Plaintiff; and it was admitted a good Challenge, and yet it was ſaid ones tas 
that a Man cannot challenge * againſt the King, to ſay that a Furor is Par ob 
Servant or favourable to the King, Br. Challenge, pl. 154. cites 4 H. 2. iy that the 


wor is Je- 
rart to the King, or that he is favourable to the King, becauſe every Man holds his Land mediately or 
immediately of the King, and all Subjects ought to bear their Favour to the King. Kelw. 102. a. pl. 
. Mich. 24 H. 5. a Nota in the Caſe of Genney v. Brand. —— 5 P. Trials per Pais 149. (177) 


i 
| 
: 
| 
: 


* 0 
3 
— — 


13. By which the Plaintiff pray d Venire Facias to the Coroners, and ſaid 
lat there were ſeven Coroners, and three were his Cuuſius, and pray'd Venire 
tacias to the four, ſo that the three ſhould not intermeddle ; and it was 
awarded accordingly ; but he ſhall ſhew how Couſin, and ſo he did. Br. 
Challenge, pl. 154. cites 4 H. 2. 

14. Aud it the Serjeants ſay that they were not Couſius, the Pannel ſhall 
te made by all, and the King ſhall not have Challenge to it after. Br. 
Challenge, pl. 154. cites 4 H. 2. 

15. But the King may ſhew other Matter to challenge the ſame Coroners, 
may ſhe w other Co/inage, which the Party ſhall not thew, as it was 
laid ; bur 5 Br. Challenge, pl. 154. cites 4 H. 2. 

16. Iſſue between the King and the Party for breaking the Peace, and the Put a Man 
Array was challenged for the King, becauſe it was farourably made at the oo oo 
Denomination of the Defendant. And it was agreed that the King may Chi! 0 
dave ſuch Challenge, and he may challenge the Polls for Favour ; quod avainſt the 


nota, Br, Challenge, pl. 155. cites 4 H. 7. 8. ' King. Br. 
; Challenge, 
pl. 155. cites 4 H. 7. 8. 
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mn The King may challenge the Array for Favour, Co. Litt. 

136. a. (o) ; 
18. Where a Subjef may challenge the Array tor Unindifferency, there 8. re 

ite King being Party may alſo challenge tor the fame Cauſe, as tor Kin- Fer 149 


„ 


Trial. 


dred, or that he has Part of the Land, or the like. Co. Lin 
156. a. (e) 4 


19. It is a good Challenge to ſay the Sheriff or Faroy. bears Gru 


« dry 0 


Malice to the Defendant, where the King is Party. Trials per Pj 
149. (177) | 


(T. e) 


Challenge. What Perſons may be impannel[{ 
[In reſpeci of their Quality or Degree. | 


And becauſe 1. INA Writ of Right a Baron of the Realm ought not to be im 
* 0s-00- pannell'd of the Jnqueſt ; but it ſhall be good Challenge to er 


turn'd in a q 

Jury, be CUle him, ik he be impannell d. 22 E. 3. 18. 

brought 

WMWrit out of Chancery that he was a Baron, and upon Examination it was found that he and his Ancefor 
had held Part of the Barony Time out of Mind, and ther=fore he was diſcharged by Judgment, by 
good Advice. Quod nota. Br. Challenge, pl. 211. cites 48 Aſſ. 6 Barons who are Lord; ſhall 
not be impannell'd upon Inqueſts nor Aſſiſes &c. if their Preſence be not neceſſary ; but they ſhall hut 


a Writ unto the Sheriff to diſcharge them, F. N. B. 165. (D) 


Trials per 2. The ſame Law in other Writ. 48 AM, 6. Adjudged. 

als 118. 

(147) 

In a Writ 3. In a Writ of Right the Inqueſt ought to be all of Knights. 2: 


of Right 
Knights - E. 3. 18. 39 E. 3. 2. b. 


return'd, who appeared at the Bar <vithout their Sewords ; but the Court told them, that they ought to be 
Gladiis Cincti, and that it was a good Challenge, if they were not; whereupon they went from the Bar, 
and put on their Swords, and came back, and were ſworn to make the Pannel, and the next Day the 
came Gladiis Cincti, and put in the Pannel. Mo. 67. pl. 181. Trin. 6 Eliz. Squire v. Read ——a! 
Sher. 68. pl. 36. S. C. accordingly. | 


Trials per. 4. In a Writ of Right, a Bannerer may be impanelled of theJn 


4) queſt, and he ſhall not be excuſed becauſe he ts a Banneret. 22 C. 
3. 18. Wzudged. N 

It was ad- g. In a Writ of Right, a Serjeant ſhall not be impanell d of the in 

— — 7 queſt, if chere are Knights Covenable. 22 E. 3. 18. 39 E. 3. 2. b. 

4 . i. 6. But otherwiſe it is, if chere are not Knights Covenable. 22 E. 

ther Plain- 18. 39 E. 3. 2. b. 

tiff or De- N 

fendant, 2 or more Knights muſt be returned of the Jury. And it was ſaid that in Cumberland there 

was but one Frecholder who was a Knight, beſides Sir Richard Stote, a Serjeant at Law. And the 

Court were of Opinion, that rather than there ſhould be a Failure of 2 a Serjeant of Law ought 

to be returned a Juryman ; for this Privilege would not extend to a Caſe of Neceſſity. 2 Mod. 18: 

Hill. 28 & 29 Car. 2. B. R. Northumberland Counteſs's Caſe. 


7. Droit. 'The Partics joined the Miſe, and Proceſs to the Sheriff to cauſets 
come 4 Knights to chuſe the Grand Afſe, who returned 2 Knights and 2 d. 
Jeants, aud that there were no more Knights in the ſame County, which welt 
not of the Affinity of the one Party or the other. And per 'Thorp, the Re. 
turn is not ſufficient; for the Parties may challenge, if it beſo; 
after they were admitted Ex aſſenſu Partium &c. But it ſeems, if the 
Sheriff returns Gentlemen, and calls them Knights, this is ſufficient, and 
not traverſable whether they are Knights or no; tor the Attaint is 24 Mili- 
tes, and yet they return Gentlemen, and after they chuſe 16 Knights! 
themſelves Gladiis cinctos, according to the Form of the Writ; and for 
Waat of Knights they may chule others. 


Fu? | 
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And ſo it ſeems of the Retum 
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the 43 and ſo it is ſaid per Thorp, That if he returns 2 Knights and 
» others, where there are no more Knights in che County, this ſuffices. 
And ſo ſce 16. ſo that the Grand Fury ſhall be always more than 12, as it 
ems; and if the Parties will challenge they may; and it they chal- 
lenge any of the 4K nights, this ſhall be tried by the other 12 Knights; 
ind after they went aſide, and choſe a Jury, and certity'd it to the Court, 
and the Parties aſſented to it. Br. Droit de Recto, pl. 18. cites 39 


. 2. 
mY In Writ of Right, Writ iſſued to the Sheriff to return 4, Knights to chuſe g. Droit &« 
e Grand Aſſiſe returnable tali Die, and the Sheriff returned that there Recto, pl. 6. 
were w Knights but Burgeſſes, by which enother Writ iſſued returnable im- Cites H. 4 
mdiately ; by which the 4 Knights were demanded, who came to the Bar 5: 28. 
Gladio cinFos &c. And ſo it ſeems that he may return them Knights tho 
they are net Knights. Br. Retorn de Briets, pl. 106. cices 7 H. 4. 


(Z. o) Challenge. i hat Perſons onglit to be impanelled. 


. 17 an Attaint upon a Recovery by falſe Verdict in an Aſſiſe, ſome Co. Litt. 


Knights ought to be returned in the Jannel, 17 E. 2, At- . * 


taint 69. Pais 118. 
; (147) 
2. Ind if there are not any Knights in the Hundred where the Land Trials per 
lies, they ſhall be returned out of the County. 17 E. 2, Attatnt 69. Pais 118. 
(147 .— 
The 4 Knights us'd to chuſe 16 Knights of themſelves, and of others to have tried the Grand Aſſiſe, and 
Writ iſſued to the Sheriff to cauſe them to come, who anſwered that there were not ſo many Anigkts there ; 
by which the 4 Knights were reſummoned to chuſe Knights from the County next adjacent. Br. Jurors, 
pl. 45. cites 33 E. 3. and Fitzh. Trial 97. Br, Viſne, pl. 102. cites 33 E. 1. and Fitzh. Trial y;. 


(Z c. 2) Challenge. Freehold neceſſary, or not. In see (A d 
what Caſes. 


. B. the Statute 8 H. 6. cap. 29. Inſufficiency or Default of Franktene- s, P. 2 Hl. 
ment, is not any Challenge to Aliens who are impannelled with En- Hiſt. Pl. C 
7b; but yet it ſeems to be a Challenge to the Hngliſb who are impan- 274. cap. 36. 


nelled with the Aliens; for the Words of this Statute rely all upon Te — 
Aliens, Staunf. lib. 3. 160. b. tA, ol 


2. 4 H. 8. cap. 3. Enacts, that the Sheriffs of London are impowered to im- 
panel Perſons, being Citizens, who have Goods to the Value of an Hundred 
Marks, who ſhall be ſworn and at as other Perſons who have Lands to the 
Value of 40 s. per Ann. 
3. 23 H. 8. cap. 13. Enacts, That every Perſon, being a Freeman of any But notwith- 
City or Town corporate, and worth in moveable Goods and Subſtance to the — this 
Value of 40 J. ſhall be admitted in Trial of Murders and Fulonies in every Seſ- 8 —4 
frons and Gaol Delivery to be holden for ſuch Cities and Towns corporate, al- roughs, and 


ay they have no Freehold, provided that this Act do not extend to any Knight Towns 2 

Y E/gu ing 1 "rti 7 | orate, there 

| ſquire abiding in or reſorting to any ſuch City &c 2 

wing of any Trial contrary to the Purview of this Statute, and made good by ſome other; and there- 

"re it may be argued that the Trial of Felonies in Towns, by Jurors worth 40 l. in Goods, by Virtue 

"ithis Statute, is no longer lawful, it not being a Trial by Utage but by Starmte: Yer ſeeing 4 & $ 
rr 
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. . Ea 
W. & M. ſcems plainly to have a View to Trials in Counties only, and the Statute of 16 & 17 Ci . 
cap. 3. which is penned almoſt in the very ſame Words, was taken no Way to alter the former Meth 
of Trials in Towns, leaſt it ſhould cauſe a Failure of Juſtice ; and it being generally impraQticah|e 
et a ſufficient Number of ſuch Freeholders as the Statute requires in Towns, it ſeems a reafonable Cy. 
ſtruction of 4 & 5 W. & M. that the Trial by 23 H. 8. ſtill continues La ful, as before; but it kak 
been agreed, That for Trials in London for High Treaſon, every Juror ought to have ſuch Freebol 
or Copy hold as is required by 4 & 5 W. & M. 2 Hawk. PI. C. 417. cap. 43. S. 24. 


— 


4. In the Arraignment of W. T. for Treaſon, for Compaſſing & Imagin 
ing the Death of the King, it was agreed by the Juſtices, that tho he ww, 
an Eſquire, he might and oug#t to be tried Ly common Merchants, or other 
honeſt and lawful Men, who could expend 40 8. of Eranktenement, op if, 
be worth 100 J. in Goods, he might be ſworn tor Treaſon &c. And f. 
the Stature which ſpeaks ot People of his Condition, has always hy 
put in Ure. D. 99. b. pl. 67. Paſch. 1 Mar. Thomas's Cafe. * 

5. In Inferior Courts it is needleſs in the Piſtringas to return the ]yrg 
Quorum quilibet habet ſo much, becauſe the Statutes only include wc. 
greater Courts. 1 Keb. 189. pl. 170. Mich. 13 Car. 2. B R. Helig; 
Gray. 

Skin. 91. 6. In an Information in the Nature of a Oe Narranto againſt ſevere} (i. 
The Kg „ens of Worcelter, for ging ſeveral Liberties and Franchiſes in the fat 
— * ry City, the Counſel for the Defendant challenged the Polls, for that the Tur 
ceſter, S. C. had net any Freehold within that City. The Judges debated this Marte 
ſays the and ſeemed to think it no good Challenge, becauſe the Statute 2 H ; 
Court ſeem'd cap. 5. doth not extend to Caſes where the King is Party; and theStz. 
to doubt as * f 5 

to this Point. tute 35 H. 8. cap. 8. extends not to Cities and Corporations, but to the Ste. 
it being ina H Counties at large; tor it a Pannel made in Corporations mult hate 
City which Freeholders, it muſt likewiſe have 6 Hundredors, which cannot be in 
EY any Corporation; and fo 27 Eliz. cap. 6. Therefore the Jurors in Corpo- 
IF and feng rations Muſt not be as at Common Law. Ir is true in Cro. Eliz. 4; 
to C.B. to Blunt's Caſe, it is ſaid that there ought to be ſome Freeholders, bu 
know their that cannot be intended in Corporations; becauſe in many there are no 
Opinion. Preeholders at all, and ſo there would be a Failure of Juſtice; and ſuch: 
4 as“ Challenge was never made in any Trial at Niſi Prius in Guildhall, Lon- 
no Chal- don; and it would be inconvenient atter fo long Practice to the contrary, 
lenge; and to admit ſuch a Challenge, Raym. 484. Hill. 34 & 35 Car. 2. B. R 
that hereby The King v. Higgins. | 


ſometimes x 
might happen a Failure of Juſtice. And Ihid. 106. pf 5. Paſch. 35 Car. 2. B. R. the Court con- 
manded Judgment to be entered, and refuſed the Counſel to argue whether Want of Frechold be 4 


Challenge to the Polls, having by Opinion likewiſe of the Juſtices of C. B. over-ruled it at the Trial 
— Vent. 366. The King v. Higgins, S. C And it being moved in Arreſt of Judgment uzon 
this Point, the Court would not admit the Matter ro be debated, tho' diverſe Precedents of like N. 
ture were offered, becauſe they ſaid they declared their Opinions before, and the Redreſs might be up- 
on a Writ of Error. 2 Show. 2S7. pl. 285. The King v. ſeveral Aldermen of Worceſter, Palch 
35 Car. 2. B. R. the S. C. accordingly. 


7. It was reſolved by Lord Pemberton and 10 other Judges, That 
Want of Freehold was no Challenge in a Trial for Treaſon, much leis in 
a Corporation. 2 Show. 310. pl. 322. Trin. 35 Car. 2. B. R. The king 
v. Lord Ruſlel. 

8. 3 Geo. 2. cap. 25. F. 18. Enacts, That any Perſon baving Land !s 
his own Right ot the yearly Value of 201. over and above the reſe 
Rent, being held by Leaſe tor the abſolute Term of 500 Years, or more, ot 
for 99 Years, or any other Term determinable on one or more Lites, 
the Name of every ſuch Perſon fhall be inſerted in the Lifts and in the Fit 
holders Book ; and ſuch Leaſebolder may be ſummoned to ſerve ou Furies d 
Freebolders may. | 

8. 19. The Sheriffs of London ſhall not return any Perſon to try any Iſ 
join'd in any of his Majeſty's Courts of B. R. C. B. or Exchequer, or to ſer 
on a Fury at the Seffions of Oyer and Terminer or Seffrons of the Peace 10 0 


held for the City, who ſhall not be a Houſekeeper within the city, ant 
4\ 
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dare Lands &c. or perſonal Eſtate to the Value of too l. And the ſame 
Cauſe alleged by Way of Challenge, and found, ſhall be admitted as a princi- 
ol Challenge, | and the Perſon challenged may be examined on Oath of the 
h of the Matter. 
a 4 The Sheriffs or Officers ſhall not return any Perſon to ſerve on a Fury 
yr the Trial of any Capital Offence who would not be qualified to ſerve as a 


Juror ia Civil Cauſes 3 and the ſame Matter ſhall be a principal Challenge, 


uu the Perſon ſo challenged may be examined on Oath of the Truth of the 


Mat rer. a 

9. 4 Geo. 2. Cap. J. . 3. Enacts that, All Leaſe-holders upon Leaſes, where 
the improved Rents fnall amount to 50 J. per Ann. over and above Ground 
Rents or other Reſervations, Hall be liable to ſerve upon Furies. 


- 


—— 


(. d) Challenge for Non-Sufficiency of Frank-tenement. Nc, 
In what Actions ſimply. e 


. A Challenge for J2on-Sufficiency of Franktenement was al- 4+ to the 
lowed good and this tried by Trtors, 3 Þ, 4. 4 b. But it Non. Suff 


ö *1 t 
does not appear in what Action it was. . 
ment, the 
Party ſball be ſcuorn whether it be ſufficient or not. Br. Challenge, pl. 90. cites 21 H. 7. 29. 


2. In an Action of Debt, Non-Sufficiency of Frank-tenement is Br. Chal- 
not a good Challenge to a Juror, becauſe the Frank-tenement ts not dase es 
n Demand thereby. 17 Aff. 15. adjudged. Wo 

3. In Aſſiſe, brought by Tenant by Elegir, or Tenant by Statute 
Merchant, Non-Sufficiency of Frank-tenement is not any Challenge 
to IN becauſe the Frank tenement is not in Debate. Quere 
1 A. 15. 


In what Aﬀions. 


4 Jn Replevin, Defendant avows for Rent Service, laintiſf 
pleads Hors de ſon Fee, the Jurors ought to have ſufficient Frank- 
(enement, 16 0. J. 14. b. 

5. 50 m Replevin, if Defendant avows for Rent Arrear, and Br. Chal- 
Nuntiff lays Kiens Arrear, upon which they are at Iſſue, the Jurors dc t. 
ought to have Sufficiency of Frank-tenement ; for tho* at firſt the 8 75 
= en" of 3k yet by this flue it is Real. *4 Þ. 6. 28 b. Ad⸗ 

10 D. ©. 8. 

6. So im Replevin, if the Parties are at Iſſue upon Miſnoſmer of 
the Vill and allo the Defendant avows to have Return; tho the Iſſue 
be not upon the Rent, vet he ought to have ſufficient Frank ⸗tene⸗ 

7. (S0] in Replevin, it Defendant avows for Damage Feaſant the * Br. Chal- 
Jurors ought to have Sufticiency of Frank tenement; for this Iſſue [£755 * 55- 
makes it Real, and the 4 — trenches always in the Realty. + 1bia. p1.80. 
7 D. 6. 25. adjudged. (It ſeems that he intends that he avow d cires S. 
amage Feaſant as in his Frank-renement.) Quzre + 4 O. 6. 28. where a Dif- 
ra. 


ference was 
| | raken by the 
Reporter, that in the Caſe of Avowry for Damage Feaſant the Replevin is perſonal, but where it is for 
ent Arrear it is Real, | 
| 8. Jn 


+ 


—— — 


v <4. — — — 


. 
— —— ——— 
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Br. Chal- In Treſpaſs, if the Iſlue be upon the Frank-tenement 

lenge, pl. 57. —.— are 2 5 40 Marks, pet he ought to have Suffice 

Bur = Frank-tenement. 7 . 6. 44. b. 

Quere. 9. In a Quale ſus by a Prior upon a Recovery in a Ceſſavit by 
fault ; it is a good Challenge to a Juror that he has not Sufficiency 
of Frank-tenement, tho” it be but in Nature of an Jnqueſt of Office 
19 I), 7. Kelloway. 54. b. dubitatur. 

* Br. Chal- 10. Jt was one of the Conſtitutions of H. 2. made at Clarendon, Quod 

lenge, pl. 60. nullus juret ſuper legales & liberos Homines qui non habet 16 Marcay 

cites d. C. vel 10 Marcatas in Catallo. Janus Anglorum. 121. 95. 

11. If the Damages in the Action are 40 Marks, it iS à good Chi 

lenge that the Juror cannot expend 40 8. per Ann. other wile where un. 
der 40 Parks; and this is by the Statutes, 18 E. 4. 13. 19 h, 
6. 9. 


— 


(A. d. 2) / lat ſlall be Sufficiency of Frank-tenement. 


* Br. Chal- [I.) W I>cre the Damages are to 40 Marks, the Jurors ounjt to 
_— have ſufficient Frank-tenement to the Value of 40. 13h, 


+ Tbid pi. 6. 2. b. 18. h. 19H. 6. 9. b. Otherwile where it is under 4 Barks. 
yo. cites (This Challenge is by the Statute of 2 H. 5. cap. 3. t 21 0. . 29.) 
8 


Trials per Pais, 124 (153) 


(RA— [2] 13. In Detinue for an Obligation of 20 1. to the Damage of 200. 
Fol 633. tho' all together be more than 4 Marks, yet in an Iſſue between the 
8 Plaintiff and Garniſhee, it ts tufficient ik the Juror has Franktene 
Action the ment to the Value of 20 8. or of a Mark, becauſe the Sum in the 
Plaintiff Obligation is not in Demand, nor in Queſtton, but the Damages 
ſhall reco- only, 10 H. 6. 7. b. 


ver nothing = 
more than the Writing, viz. the Obligation itſelf, and Damages for the Detinue. Br. Challenge, p!. 
189. cites S. C. 


Trials per [3] 14. In Account upon Receipt of 100 s. if Pflaintiff counts to 
cos 125 the Damages of 2:01. and are at Iſſue whether ever his Receiver, if 
* Br. Chal. the Juror has Franktenement to the Value of 20 s. and not 40s. it 
lenge, pl. IS [Ufftcient; becauſe tho* he counts of Damages, yet he ſhall not 
292, cites recover any Damages, and the principal Sum is but x00 8. whit) 
{ccomt of 19 not within the Statute, * 10 D. 6. 18. b. 

Receipt of 18 I. to the Damage of 12 1. el ich is more than 40 Marks, and a Juror was challenged becauſe 


he could expend bu: 20 8. and yet he was ſworn, becauſe a Man ſhall declare of Damages in Account, 
and yet he /all not recover any Damages in .Lecount. Br. Challenge, pl. 152. cites 2 H. 7. 1. 


[4] 15. In Pleas Real he ought to have ſufficient Franktenement, 
to the Value of 40 s. 4 D. 6. 28. b. 10 H. 6. 18. (This is by the 
Statute of 2 H. 5. cap. 3) 
Any Free- [5] 16. In Treſpaſs of Damages under 40 Marks, if the Iſſue be 
hold d upon the Franktenement, if the Juror has not Sufficiency of Frank 


Litt. 272. tenement, but of 10 s. he ſhall be drawn, 7 . 6. 44. b. 
b. (n 
And ſee (A. d) pl. 8. 


=; Chobe [6] 17. Jn a forcible Entry the Jurors ought to have Frainktenc 
a.. ment of 425. a Pear, becauſe none can have this Writ but Tenan 


— 1. p — 

ar Life at leaſt, and the Writ is Expulit + Diſſeiſivit, and ſo this in cites 10 H. 

its Nature is real, 14 H. 4. 14. by Davaſor, 7. 14. [But 
t ſhou 

14 B. 7. 14 and ſo are the other Editions.]J—S. P. where the Damages were to 101. it was al- 

low'd a good Challenge. Mo. 5. pl. 15. Mich. 33 H. 3. Anon. Bendl. 28. pl. 42. S. C. and ſays 

that ach Challenge was allow'd, Hill. 4 & 5 E. 6. B. R. in the Caſe of Lane v. Andrews. 


(-] 18. In a e whatſoever Avowry is made, the Jurors And in this 


ought to have Franktenement of 40 s. a Pear; for this in its Na- Aion the 
ture is real. 14 0. 7. 14. by Davalor, — 4; —þ 


bate. Br. 
Challenge, pl. 190. cites 10 H. 6. 8.— Arg Gibb. 295. cites Finch 316. 5 Rep. 104. Godb. 63, 64 


8) 19. In a Replevin, if the Iſſue be Hors de fon Fee, pet the Ju- Br Chal- 
ors ought to have Franktenement to 40 s. a Bear, 9 D. 7. 1. 1 pl 
S. C 


o] 20. If a Man has Eſtate for Lite, rendering Rent upon Condi- The Cafe 

7 ton of Re-entry, this defeaſible Eſtate 1g ſufficient Franktenement. was, che: 
. 4 1. b. Contra. But ſee Fitzh. Challenge 158. abridging Pen 

| this contrary to the Book, verſion to 

the Feme 


of the Juror, leaſed to the Juror and his Feme all his Intereſt, rendring Rent; and for Default of 
fyyment to re-enter, and the Challenge was allowed. Quod mirum ! Br. Challenge, pl. 34. cites 


to *H.4 1. 


„dlz. In a Replevin, if the Illue be Riens Arrear, where the Br. Chul- 
Jvowry was for Rent, the Jurors ought to have 40 s. Franktene- lenge, pl 80. 
_ ccauſe the Avowry is in the Realty. 4 P. 6. 28. Per 
uriam, | 
[11] 22. In an Attaint the Jurors ought to have ſufficient Frank- SI per 
tmement, to the Value of 201. a Bear. 36 Y. 6. 23. 5p wap 


I Attaint in the City of York a Juror was challeng'd, becauſe he could not expend 201. a Year, accord- 
my to the Statute. Catesby ſaid, The Statnte excepts Cities and Boronghs. Per Pigot, This is intended of 
Cities and Boroughs which are not Counties in themſelves, as York is; and the Challenge was difallow'd, 
tecauſe the Exception in the Statute is general. Br. Challenge, pl. 170. cites 12 E. 4 13.— Br. At- 
tint, pl. 116. cites S. C. Br. Jurors, pl. 44. cites S. C. 


(12] 23, In a Replevin, if the Avowry be for Damage feaſant, See pl. 7. and 


the Notes 
Quzre, 4 D. 6. 28. 8 


13] 24. In a Quale jus the Jurors ought to have ſuffictent Frank- 
tmement, fo the Dalue of 4 . 19 0.7. Kelloway 54. b. Wirt 
[14] 25. In an Action of Debt for 10 l. to the Damage of 20 1. the Br. Chal- 
Jurors ought to have Frantztenement of 408. a Bear ; for it is mage, pl. 
vithin the Statute of 2 H. 5. 9 D. 3. 5. for the Statute is not as the Cen 
book intends (Debt Or Damage, ) but Debt and Damage. becauſe this 


N is equally 
riſchie vous, therefore he was drawn by the Equity of the Statute ; for the Letter does not ſerve it, 
te Debt being but 10 l. and the Damages 20 l. ſo that the one nor the other amounted to 40 Marks. — 


Litt. 272. a. 


(15] 26. Tt ſeems before the Statute of 2 H. 5. Franktenement of TI per 
n Þalue was ſufficient ; for there Franktenement to the Value of 7 "+ 


d Bear was ſufficient. 3 D. 4. 4. b. | Lea 
[16] 27. Ik an Afliſe be return'd by a Bailiff of a Franchiſe, and the n 


lurorg are challenged out for Default of F canttenement, and there 


ue not Jurors within the Franchiſe who have Suſſiciency, d Venire Fa- 
Us ſhall be awarded to Foreigners. 18 E. 3. 51. 
[15] 28. Tf in an Attaint ſome are challenged becauſe they cannot 
d 201, a Bear, and one makes Default who can expend more 
aan 201. a Bear, none ſhall be ſworn who cannot expend 20 l. a 
Rar, till he who can, is {worn or challenged out. 36 Þ. 6. 23. b. 

v all the Juſtices, 
80. 18J 29. 
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SAL”) [18] 29. Bur it all had appeared, and ſome challenged beca 
* cannot expend 20 l. a Bear, and there are not others to make 12110 
Sme were queſt, thole who cannot expend 20 l. a Bear, ſhall not be ſworn; 


challenged the Sheriit returns that there are not others more ſufficient, or that it be 
inaſiauch @s ſo found by ſome of the Inqueit. 36 Y. 6. 23. b. Dubitatur, 

Ve could not 

2 201. by which 12 Tales ¶ued, and the Sheriff returned that there were no more in the County + 
could expend 20 I. by which Decem tales ſicut alias iſſued to return thoſe who were neareſt 20 J. Fea, 0 
the Statute. Tremaile 2d Juſtice ſaid this is of thoſe who can expend 19 J. per Ann. and no other 9 

tota Curia econtra; for it ſhall be 191. 18 J. and ſo to 10 J. or leſs, if there are no others in the ſame 0 J 
And one was challenged becauſe he could not expend 12 J. and there were diverſe others who coul 
expend more fer Ann. than this Juror, by which another Writ iſſued to return them. And pokes 
rot enough of 12 J. another Writ ſhall iſſue to thoſe who are under 12 J. And ſo note that the Part) hat 1 
«vant a Trial; for then he ſhall ant Juſtice, which is contrary to Law. Br. Challenge, pl. 91. d 1 


unty, 


H. 5. 38.——— Br. Attaint, pl. 43. cites 8. C. '_Y 
ber dal [19] 13 E. 1. cap 38. Enacts, that if Afiſes and Furies be taken on 
av Kin 


favs, That the Shire, none Gall paſs in them that have not 4o s. a Tear at leaſt, excer 
tho it is Thoſe who are Witneſſes to Deeds. 

enacted by [20] 21 E. 1. Enacts, That 20 Sheriff, Under-ſheriff, or Bailif, ſel 
the Statutes impannel any upon Furies to ſerve out of their proper Cyunties or Bailizich 
of Welt * they have 5 l. a Near in Lands at leaſt, and none ſhall be impannelld 


inſter 2. : ; 
28. and 21 70 ſerve in their proper Counties, unleſs they have 40 8. Saving that lum 
Ed. 1. De Fuſtices Errant in their Circuit, and alſo in Cities, Boroughs, ond thr 
his qui po- Market Towns, where Recognizances, Aſiſes and Furies, or Inquefts, & 


ogy * paſs upon Hat ers touching the ſaid Cities c. it ſhall be done as Ju, lin 


that none accuſtomed. 

ſhall be put 5 

in Aſſiſes or Juries, except in Cities, Burghs, or Trading Towns, who have not Tenements to he 
— Value of 40s. &c. yet it ſeems to have been generally agreed, that a Juror can neither be ch 
enged by the Parties for being returned contrary to the Acts, nor allege ſuch Matter himſelf for his 
Diicharge, but muſt take his Kemedy by Ation againſt the Sheriff, or 5 Writ of Privilege for his Dil. 
charge. 2 Hawk PI. C. 416. S. 14. 

By this Statute of 21 E. 1. and alſo by the Regiſter, it ſeems to be admitted, that at the Comm! 
Law there was no Neceſlity that Jurors ſhould have any Freehold as to Inqueſts before Juſtices in Eyre, 
or in Cities or Burghs, Alſo it ſeems agreed, That the Common Law doth not require that a Juror 
ſhould in any Caſe have a Freehold of any certain Value. And upon this Ground it hath been adjudged, 
That a Freehold worth but 20 8. or 5s. or even a Penny, is ſtill a ſufficient Qualification for a Juror 
in ſuch Caſes as are not within the Statutes which require a Freehold of a greater Value. Alſo it hath 
been adjudged, that the Common Law did not require that a Juror ſhould in any Caſe have any Free- 
hold. Bur this is not only contrary to what ſeems implied by all the Authorities [there] above cited, 
which in ſaying that the Common Law did not require a Freehold of any certain Value, plairly fem 

at it required ſome Frechold, but hath been alſo contradicted by many expreſs Authorities; 
agrecably to which it ſeems to be ſettled at this Day, that the Want of Freehold is a good Challenge of 
a Juror in all Caſes not otherwiſe provided for by Statute, and conſequently in a Trial for High Trei- 
ſon in London, as well as in any other County. Bur it ſeems agreed, that wherever the Letter of the 
Common or Starute Law requires that a Juror ſhould have a Freehold, the Meaning is fully ſatis fed ty 
his having the Uſe of a Freehold, and that it is not material whether he have it in his own or his 
Wite's Right, or whether it be abſolute, or upon Condition, or an Eſtate of Inheritance, or only for 
Term of one's own or another's Lite, fo that it be in the ſame County wherein the Suit is brought, and 
actually continue in the Juror till the Time when he is ſworn. 2 Hawk. Pl. C. 415. cap. 43 
8. 18. 13. 


That is to [21] 2 H. 5. cap. 3. Enacts, That ao Perſon ſhall paſs in any Inqueſt, ler 
2 8 Trial of the * Death of a Man, or between Party ani Party, in Plea reals 
2 H. Hit. Perſonal, where the Debt or Damage declared amounts to 40 Marks, if be 
Pl. C. 272. Have not f 405. a Tear above Reprizes, if he be challenged. 

in the Notes : 

there (a) It has been adjudged, that this Statute extends as well to a collateral [{ſue as to the gebe. 
ral one, but not to an Indiftment or Information for a Crime not capital ; for the Words are upon Trial © 
the Death of 4 Man ; nor in any Inqueſt between Party and Party in Plea real or perſonal &c. 2 Hawk 
Pl. C. 416. S. 16. 

Ceſty q ue Uſe ſhall be ſworn upon Inqueſts and Juries. Br. Jurors, pl. 14. cites 15 H. . 14 Per 
Frowike Ch. |. —S. P. Br. Challenge, pl. 165. cites 5 E. 4. ;. S. P. Keilw. 42. b. Paſch. Tha 
7. So of Freffees ſeiſed to the Uſe ; and this by the Statute. Per Frowike Ch. J. Br. ſurors f, 
14. cites 15 H. . 14. Br. Challenge, pl. 202. cites S. C. Serjeant Hawkins ſays it ſem 
agreed, that a Ceſty que Cſe of any Freehold in the ſame County, of the yearly Value of 49 8. 153 po 
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ſuror within this Statute. And ſome have holden that the Law is the ſame as to the Feoffee of ſuch 


Land in Truſt for another, or a Remainder-man of a State of Freehold expe#ant on a Leaſe for Years. But 


this ſeems not to be maintainable, becauſe the Statute in requiring that a Juror ſhall have Lands of the 
yearly Value of 40 8. above all Charges, plainly ſeems to intend that he ought to have Lands of the 
Jar Income, whereof at the Time he can expend ſo much. But a Man cannot expend any thing out 
H Lands whereof he is infeoffed to the Uſe of another, ov herein he has only a dry Remainder. 2 


Hun k. Pl. C. 416. S. 17. 8 
+ By the Conſtruction of this Statute, 1, It muſt be Land of that Value in the ſame County. 9 H. 7. 


Id 2dly. He mwft not only be ſeiſed thereof at the Time of the Pannel made, but alſo at the Time 
tt be ccmes to be ſworn, otherwiſe he may be challenged. 12 H. 7 4.a. 2 H. Hiſt. Pl. C. B. 272. 


. cap. 36. : 

This beatute was introductive of a new Law only with Reſpect to the Quantum of the Freehold ; for 
by the Common Law it was requiſite that a Juror ſhould be a Frecholder; ſo that tho' this Statute be 
renealed by the general Words of 1 & 2 P. & M. cap. 10. as to Treaſon, yet ſome Freeho d was ſtill 
necefſary ; and fo it was allowed in Fitzharris's Caſe, by Pemberton Ch. J. See State Trials, Vol. 3. 
p. 26; notwithſtanding it was ruled otherwiſe, in the Caſe of Lord Ruflel by the ſame Judge. State 
Trials, Vol. 3. p 634. And in the Caſe of Col Sidney Ibid. p, 736 which laſt Reſolutions were de- 
cared to be illegal by ſeveral Acts of Parliament. See 1 W. & M. Seſſ. 2. cap. 2. 7 W. 3. cap 3. Sec 
io Sir John Hawles's Remarks on thoſe Trials. State Trials, Vol, 4 p. 169. and p. 189. 2 H. Hiſt. 
Pl C 272. in the Notes there. (a) 


22] 1 R. 3. cap. 4. No Bailiff, or other Officer, ſhall return in any Pan- 
1 any Perſon upon any Inquiry at the Sheriff 's Turn, but ſuch as have 
Lands and Tenements iu the ſame County, viz. Freehold to the yearly Value 
20 f. at leaſt, or Copyhold to the yearly Value of 11. 6s. 8 d. 

' [23] One was challenged for the Hundred, that at the Time of the Pan- 
ul made he had Lands there, but he alien'd them after; and yet this is a 
. Hundredor, and was ſworn. Br. Challenge, pl. 71. cites 14 


[24] A Man /eiſed of Land to the Value of 40 s. within the County of 
Madieſex, and of Land to the Value of 12 s. within the County of Suſſex, and 
grants a Rent-charge of 40 5. iſſuing out of all the ſaid Land to a Stranger 
n Fee, the Grantee has ſufficient Freehold to be N in both Counties. 
Trials per Pais 125. (155) cites Williams's Reading upon the Statute 
35 H. 8. cap. 6. | 

[25] 27 Eliz. cap. 6. Enacts, That in all Caſes where Furors ought to This extends 
have Lands of 40 J. a Near, they ſhall from henceforward have Lands of the on 3 nes 
Value of 41. a Year. And if the Sheriff return any Perſon who hath nct 4 J. . K CB. 
ber Ann. he ſhall forfeit 20 5. Exchequer, 
£ 7 ſo that it reaches not to Trials of Felons before Juſtices of Gaol-delivery, Oyer and 7 — 8 ＋ 
t 


eace ; but theſe Trials ſtand as they did by the Statute of 2 H. 5. as to the Value of Jurors. See 
Stat. 33 H. 8. cap. 23. 2 H. Hiſt. Pl. C. 273. cap. 36. 


[26] This Freehold muſt be in his own Right, in Fee-fample, Fee-tail, If a Man 
for Term of his own Life, or for another Man's Lite, altho it be «pon _ 4 — 
Condition, or in the Right of his Wife out of Ancient Demeſne ; for Free- Perm 4. 


bold in Ancient Demeſne will not ſerve. Co. Litt. 156. b. (c) Auter Vie, 
or is ſeiſed 

n his Wife's Right, and is returned on a Jury, yet F after be is returned Ceſty que Vie, or his Wife dies, 

be may be challenged. Co. Litr. 272. b. (n) 


[27] He muſt have Freehold ia that County where the Cauſe of Action 
ariſes, and tho' he has Freehold in another County, yet it ſuffices not. 
Co. Litt. 157. a. (d) 

28] If after his Return he ſells his Land, or any Entry be made for If after the 
Condition broken, ſo as his Freehold be determined, he may be challenged Return the 
for Inſufficiency of Freehold. Co. Litt. 157. a. (e) e 5M 


may be 
challenged. Co. Litt. 4 b. 


[29.] In an Information for an Intrufion, a Juror was challenged for In- S. P, Trials 
aficiency of Freehold. Upon Examination it was found that he had a fer Pais 149 
Freehold 


— * 


— — — — — 
262 Trial. 
- EG — r —— 
Goldsb. 1 * Freehold to the Value of 15 s. per Ann. It was ruled by the Court, thy 
12 8 C. tho? by the Statute H. 5. he ought to have 40 8. per Ann. and by the 
enner and , | | 3 
Gawdy J. Statute 27 Eliz. 41. per Ann. yet thoſe Statutes ſpeak only betwen 
doubted) Party and Party, and extend not to the Queen. But it was ruled thy 
bur Popham he ought to have ſome Freehold ; and therefore one that had no Free. 
ou 7 noi hold was challenged and withdrawn. Cro. Eliz. 413. pl. 4. Mich, y 
the Statute & 38 Eliz. B. R. Sir Chriſtopher Blunt's Caſe. 
did not bind | 


the Queen ; and by the Common Law, if he had any Freehold it was ſufficient; and the Juror un 
{worn by Command of Popham againſt the Opinion of Fenner. 


By this Sta- 30. 4E& 5 M. M. 24. Enacts, That all Jurors (other than Strange, 
ture it is not pg Trials per Medietat. Lingue) returned for Trials of Iſſues joined in tht 
= ay King's Bench, Common Pleas, or Exchequer, before Fuſtices of Miſ Prin, 
be a 1 Oyer and Terminer, Gaol Delivery, or General &uarter-Seſfions, ſhall hai u 
holder, but their ozon Name, or in Truſt for them within the County, 10 J. per Annm 
he muſt alſo above Reprizes, 1 or Copy hold Lands and Tenements, or of Anciqt 
8 in Demeſne, or in Rents, or in all or any of the ſaid Lands, Tenements, or Revs 
County Free-, in Fee, Fee Tail, or for Life. And in Wales 6 l. per Ann. as aforeſaid, 
bold o: And if any of a leſs Eſtate and Value be returned, it fhall be a good Cant 
Copybold of Challenge on his own Oath of the Truth of the Matter. | 
_ ha 1 And the Sheriff, Coroner c. ſhall not return any to ſerve who hav ut 
ale 191, 10. or 61. per Ann. as aforeſaid, on Pain to forfeit 51, to the Crown fo 
And cho every Perſon otherwiſe return d. 

this Stature Saving to Cities and Boroughs, and Towns Corporate, their ancient Lin: 
2 rn of returning Jurors of ſuch Aſtate as heretofore. 

xo. Provided it ſhall be lawful to return any Perſon on a Tales who hal! ha 
ties at large, 5 J. pen Ann. in the County as aforeſaid, and in Wales 3 l. 


g et it has 

[ acl allow'd to extend to Trials in London for High Treaſon. 2 H. Hiſt. Pl. C. 272, 273. in the Nets 
there (a) cites Francia's Caſe, Stat. Tr. Vol. 6. p. 58. and Layer's Caſe, Stat. T. Vol. 
P. 245 


31. A Man ſeiſed of the Manor of Dale infeoffs a Stranger upon Cu. 
dition to pay yearly to F. J. and his Heirs 40 s. Rent. J. S. dies ſeiſed of 
| this Rent, and then his Heir takes it, yet the Heir has not ſufficient 
{ Freehold. Trials per Pais 125. (155) 


| K . . (A. d. 3) Challenge. [ Principal or | + Peremptory to 
| a the Jurors. V hat [is.] 
| 2 Sorts, 

either by 


A _ hy Principal Challenge is no other but ſuch Matter which 


WI proves evident Favour in the Juror, or Enmity between them, 


Act ef he and then it appertains to the Juſtices to draw him out. 21 E. 4 


| 

| or by Judg- II. b. 21 E, 4. 21. 

| ment of 

| Law upon his own Act. Co. Litt. 157. a. 4 * 

| . A peremptory Challenge is ſo called becauſe he may challenge peremptorily upon his own Diſlike, hm 

| kw ſhewing of any Cauſe ; and this is only in Treaſon and Felony, in Favorem Vitz. Co. Lin md 
156. b. Rea 

| + Br. Challenge, pl. 180. cites 8. C Co. Litr. 156. b. Trials per Pais 122. (152) Ir 

| cauſ 
. 5 ES . J 
| Bendl. 13. 2. It is not a principal Challenge, that a Furor is in Debt either . 15 


Panty be Plaintiff or Defendant. Mo. 3. pl. 6. Mich. 26 H. 8. C. B. Ann 8 wiſh 


SS K / 


t 


. 8 


| Trial. 
It is ſaid that a principal Cauſe of Challenge is where there is ex- 
is Favour, or expreſs Malice, Co. Litt. 157. 
g 4 If one within Age of 21 be return'd, it is a good Cauſe of Chal- 
lenge. Co. Litt. 157. a. (K 
g In an Attaint one of the Grand Fury was challenged, for that he was 
1 Cptain, and one of the Petit Fury was his Lieutenant ; bur this was ad- 
indged no 1 4 Challenge. Godb. 110. pl. 130. Mich. 28 & 29 
Fliz, C. B. Hoodie v. Winſcomb. = | 
6. When the Challenge, that the Juror is of the Blood of the Plaintiff, 
bears of Record, it is a principal Challenge; But when it is only by the 
b-ving of the Counſel, as in the principal Caſe, it is only a Challenge for 


—_ Y . 


EI 


Favour; per Glyn Ch. J. 2 Sid. 155. Paſch. 1659. B. S, Lacy v. 


Berry. 


A d. 4) Challenge peremptory in Criminal Caſes. 


How many. 


IF a Man in Caſe of the Crown challenges three Inguęſts, then he re- A Subje# 
fuſes the Law, and ſhall be put to Death. But ſee now by the Sta- zuder the 
tut: $22 H. 8. that he ſpall not challenge above 20 peremptorily, as here; but — of 


r Cauſe he may challenge * as many as he will; quod nora, Br. Chal- in Car 
lenge, pl. 104. cites 17 Aſſ. 6. * or 
| elony, 


challenge for juſt Cauſe as many as he can. Co. Litt. 156. b. See the Notes at pl. 3 


2. Appeal by a Feme of the Death of her Baron, the Defendant challeng'd A Man was 
Jure peremptorily ; and it was admitted there, that a Man may challenge *Taign'd of 


5 peremptorily in Appeal; quod nota, But at this Day only 20 by the Sta- — id Yog 
tte 22 H. 8. Br. Challenge, pl. 50. cites 9 H. 5. J. peremptorily 


3. In Appeal the Defendant challenged peremptorily 35 Jurors. Quod 36 Jurors; 
rota, that there is a contrary Opinion elſewhere, which ſays that it 1 — * 
tall not be but at the Suit of the King; but there is as good Reaſon hr e 
that he may challenge 35 at the Suit of the Party as at the Suit of the agreed that 
King. Br. Challenge, pl. 74. cites 14 H. 7. 7. | = 2 

anged, a 
be was not put to Penance, and it was agreed that this Order ſhall be held before them in their Circuit. 
du Huſſey Add, That in the Time of E. 4. the contrary was uſed. Br. Corone, pl. 135. cites 3 H. 7. 12.— 
Ir Pain, pl. 5. cites S. C. And afterwards in the ſame Folio it was ſaid, that a Man arreſted of 
Felony challenged 36, and the Opinion was that he ſhall be put to Penance, as he who refuſes the Law. 
br. Corone, pl. 135. cites 3 H. 7. 12. S. P. per Cur. Br. Challenge, pl. 211. cites 3 H. 7. 2.— 
but per Keble, the Statute of Weſtminſter 1. is taken at the Suit of the King, and not at the Suit of 
the Party ; and concordat. Lib. 2. Doct. & Stud. that he may by the Common Law challeng= 3 Fe bur 
if he challenges 36 he ſhall be hang'd, and concordat. ? H. 4. and the Juſtices above did not ſay that 
be might challenge peremptorily in n but that if he challeng'd 36 he ſhould be put to his Pen- 
ace; quod nota.— Sce 2 H. Hiſt. Pl. C. 268. cap. 35. : ; 

he Common Law the Priſoner upon an Indictment or Appeal might challenge 35, which was under 
de Number of 3 Juries ; but now by the Statute of 22 H. S. the Number is reduced to 20 in Petit Trea- 
ſn, Murder, and Felony ; and in Caſe of High Treaſon, and Miſpriſon of High Treaſon, ic was taken 
way by the Statute of 23 H. 8. But now by the Statute of 1 & 2 Phil. & Mary, the Common Law 
revived for any Treaſon ; the Priſoner ſhall have his Challenge to the Number of 35, and fo it has 
been reſolved by the Juſtices, upon Conference between them, in the Caſe of Sir Walter Sleigh 
md George Brooks, But all this is to be underſtood when any Subject, that is not a Peer of the 

„is arraign'd for Treaſon or Felony. Co. Litt. 156. b. . 

a capital Caſes, at Common Law, the Priſoner could challenge 35 peremptorily ; and this was be- 

cauſe the Trial by the Petit Jury came inſtead of the Ordeal, the Petit Jury of 12 being after the 
r of the Canonical Purgation ; and becauſe the whole Pares were not upon the Jury, but only 

i ſele& Number were brought in and choſen by the Criminal himſelf, as was uſual among the Cano- 
us; therefore they took a middle Way, and * the Defendant Liberty to challenge peremptorily 
| tt any 


| 
[ 
j 
| 
l 
| 
| 


Er "Trad — 


any Number under 3 Juries, 4 aries being as many as generally appear'd to make the total 5. 
the County. G. Hiſt. of C. B. 80. Pares o 


Bendl. 42. 4. In Appeal of Manſlaughter, it was agreed that the Defendant u 
pl. 17.8.C. challenge 20 peremptorily, as well as upon an Indigtment Laaer * 


And. 41. pi. 46. Trin. 2 & 3 P. & M. Newman v. Punter. 
104. Pun- 


ter v. Newman, S. C. bur's. P. does not appear. 


5. If the Priſoner 2 the firſt Pannel had challeng d, for Inſtance, 
15 peremptorily, and then the Fury remains tor Default of Jurors, and | 
Dittringas with a Forty Tales 1s granted, he ſpall challenge perempterijy u 
more than will fill up his Number, viz. in Caſe of Felony at this Day; 
more, and in Caſe of Treaſon or Petit Treaſon 20 more, to make up ti 
full Number of 20 peremptory Challenges in the firſt Caſe, and 25 in 
the laſt. 2 H. Hiſt. Pl. C. 270. cap. 35. 


nnn 


(B. d) Challenge to Jurors. What ſhall be a Peremp- 
tory Challenge. Upon Records. 


s.P. do ir. I. I Tis a Food Challenge to a Juror to ſay, chat at another Tine 
And Hit he paſſed againſt him upon the ſame Matter which was reverſed 


after Verdict for Error, and ſhews the Record, 8 D. J. Ii. and * 33 D, 6. 1. admnit- 

the Judge- ted. 21 E. 4. 74. b. 

ment was ar- 

reſted. * Br. Challenge, pl. 15. cites S. C. but that he did not ſhew the Record, and ſo the Ju. 

ror was ſworn. Ibid pl. 38. cites 7 H. 4. 11. But by Choke this is no Challenge without 

concluding to the Fayour, unleſs he ſbecus the Record exemplified by <ubich be was ſworn, and then it i 

a principal Challenge, Quod non fuit Negatum. Br. Challenge, pl. 184. cites 21 E 4 74 But 

Ibid. pl. 83. cites 9 E. 4. 16. That it is no Challenge that the Juror paſſed with the Plaintiff upon an [ſw 
on 0 ſame Matter bet<zeen thoſe two Parties; for a Man ſhall not be challenged for ſpeaking the 
ruth. 


S.P.Co.Litt. 2. So if he had paſſed againſt another upon the ſame Iſſue for Parcel 


37 K of the ſame Land in Demand, * 7 I; 4. 11. h. 


lenge, pl. 38. cites 8. C. — So tho' the Demandant was not Party ; for the Juror is favourable to the 
Title; and therefore it is a principal Challenge, and was ouſted by View of the Record; and hence it 
ſeems that Record ought to be ſhewn in ſuch Caſe. Br. Challenge, pl. 197. cites S. C. 


See pl.1.in 3. But if he does not ſhew the Record it is not peremptorp. 8 Þ.;. 
rhe mores — 11. 33 b. 6. 1. For he who grounds a Challenge upon a Record, 
Pais, 13». ought to have it ready. 33 O. 6. 55. 21 E. 4 74. b. The Record 
8 ought to be exemplified. 21 E. 4 74 b. 

8 
> bras or — like Caſes, he that takes the Challenge muſt ſhew the Record, if he will have it take 


Place as a principal Challenge, otherwiſe he muſt conclude to the Favour, unleſs it be a Record of the 
ſame Court, and then he mult ſhew the Day and Term. Co Litt. 157. b. (m) 


Br. Chal- 4. It is a good Challenge of a Juror chat he was attainted in an 
1 Attaint; and ſo in a Writ of Conſpiracy. 33 D. 6. 55. Agreed to if 
S. C and 8 P. Adjudged. 

by Priſot; | 

for Attaint and Conſpiracy are ancient Actions. Trials per Pais 130. (160) 


But 


ſame Cauſe by the Indiclee. 


"Ie | — — n — | 4 2 * — — 
| Trial. 255 
But Attainder in Writ ot Forgery of Falſe Deeds ig not a good Br. Chal- 

Challenge, becauſe this Attainder is given of late Time by Statute, na hy 
43 h. 6. 55. adhudged. 8 


Trials 
Pais 130. (166). 


6. In Writ of Maintenance, the Oetendant challenged a Juror be- Becauſe the 
taule he was impannell'd upon the Action in which this Maintenance is 8 4 
ſuppoſed, and patled for rhe Plaintiff; and not any Colour of Favour. in te prin- 
25 0. 6.63. b. adjudged. cipal Aſſiſe, 

| | - in which the 
Defendant is ſuppoſed to maintain; Sed non allocatur ; For this is no Colour of Favour, but it ſhall be 


intended that he paſſed as his Conſcience directed him: And Maintenance lies, tho' the Verdict be true; 
Fr it is not lawful to maintain a juft Cauſe. Br. Challenge, pl. 19. cites S. C. 


„In Treſpaſs, ff one juſtifies His Frank-tenement, and the other the 5. P. For by 
4d! his Commandment, and the one Iſſue is tried for the Maſter, Intendment 


and at another Day the ſame Jury is return'd to try the Iſſue between — der lid 


che Plaintiff and the Servant; the firſt Trial ts no principal Challenge before; but 
to the Array, but ought to conclude, And fo favourable. 18 E. 4 e. i 
12. b. | wo f 


the laſt De- 
indant bad pleaded Not Guiliy; for this ſtands indiflerently. Br. Challenge, pl. 17 5. cĩtes 8. C. 1 


Trials per Pais, 130. (160) 


. In an Oyer and Terminer againſt two, if the one pleads Nor Br. Chal- 
Guilty (tt ſeems it is of a Treſpaſs of Battery) and this is found rr oe 
againtt him, and Damages taxed, and atter the other pleads Not Guilty, 5 - 2 
it is not a good Challenge to a Juror chat he was one who paſſed Pais, 100. 
zgainlt the other Defendant in the other Iſſue, and taxed the Da- (:6-) 
mages, of which Damages he ſhall be charged if he be attaint ; for 
peradventure he map be taund Mot Guilty. 29 All. 3. adjudged. 

9. In Writ of Conſpiracy, it ts a principal Challenge to a Juror . Che 


that he was one of his Indictors of the fame Indictment whereot he was age, pl. 48. 


acquitted, and whereof he brings this Action. 8 Y. 4. 2. b. adjudged. Trials per 
o now the Trial is upon the Conlptracy, and not the firſt Point, P. 130. 
(Scilicet, the Felony.) | r 
10. In a Writ of Conſpiracy, it is not any Challenge to a Juror SA 
that he was attainted of the ſame Conſpiracy by the fame Juror, wich Fol. 560. 
others, in an Indictment at the Suit of the King, becauſe the Juror 7 
did it upon his Oath, 27 Aff. 13. adjudged. this is no 


Pre/umption 


1 * ; but it is a good Challenge if he concludes to the Favour. Br. Challenge, pl. 120. cites 


11. Tt is not a good Challenge to a Juror chat he is outlaw'd, 
ew ing forth rhe Capias Utlegatum, without ſetting forth the Record 
. the Outlawry. P. 12 Ja, B. between CG and ,in, per 
lttam, * | g 
12. The Sheriff return d a Pannel in Writ of Waſte againſt Baron and Feme, 
and Waſte was found; and this ſeems to be by Writ of Inquiry of Waſte by 
Defautt &c. And the Feme came and pray'd to be received, and was re- 
caved, and pleaded No Waſte done; — upon this the Sheriff return'd 
thoſe who were return'd in the firſt Pannel which paſſed before, by which 
the Defendant pray'd that thoſe thould be ouſted, and fo they were, and 
d a new Pannel ; and the Sheriff amerced. The Reaſon ſeems to be in- 
amuch as they would nor ſay contrary to their firſt Verdict. Br. Pan- 
nel, pl. 13. cites 7 E. 3. and Firzh. Challenge, 1. 
13, 25 E. 3. Stat 5.cap. 3. No Indictor ſball be put in Inquefts upon De- Exception 
liverance of the Indiftees of Felonies or Treſpaſs, if he be challenged for the int a Ju- 


ror that he 
ound an In. 
, dietment a- 
ganſt the Party for the ſame Cauſe; hath been adzudged good, not only von tile Trial of fach In- 
d.ctinens, 


— — — 
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2 56 | : Trial. 


dictment, but alſo upon the Trial of another Indictment or Action, wherein the ſame Matter is ei 
in JT or happens to be material, tho not directly in Iſſue. 2 Hawk. Pl. C. 418. Cap. 43. 8. 2: 
et in 7 Ed. 4. 4. pl. 11. abridg'd Bro. Challenge, * 166. Fitz. Challenge 5 3. It is holden toh 
no principal Challenge in Treſpaſs. In the Year-Book of 40 Aſſiſe, pl. 10. abridg'd Bro. Chal 
+ 142. An Indictor being return'd on the Petit Jury, and piving a Verdict, was fined becauſe he c 
not challenge himſelf ; yet 27 Af. pl 13 abridg'd Bro. Challenge, + 120. and Fitz. Challenge, 1; N 
not allowed to be a principal Challenge, even upon the Trial in the ſame Indiftment. Hawk. Pl. C. 1 
cap. 43. S. 27. the Note in Marg. (80 | 
* See pl. 14. the Note. 
+ See pl. 14. 
+ See pl. 10. 


— 


In Trials f 14. A Juror who was one Fl the Indictors of Treſpaſs, was after mh 


25 ELI Foreman upon Iſſue in Action of the ſame Treſpaſs, and becauſe he and 1; 


be more gave their Verdict before the twelith was agreed with them, at 
— — 2 becauſe the Foreman did not Challenge himſelt, py he I. 
Indictors, but the Indictors, therefore by Award he was commanded to the Marſiyl. 


e or ſea, and made great Fine. Br. Challenge, pl. 142. cites 40 Af. 10. 


Jreſpaſs upon Indi ment; note the Difference. But Brooke ſays the Statute of 25 E. 3. cap. 5 de Prod 
tione, ſpeaks as cell of Treſpaſs as of Felony. Br. Challenge, pl. 166. cites 7 E. 4. 4. 

One may be challenged that he was Indictor of the Plaintiff or Defendant, either of Treaſon, Felay, 
Miſpriſion, Treſpaſs, or the like, in the ſame Cauſe. Co. Litt. 157. b. (n) See pl. 9. . 


15. After Iſſue join'd a Superſedeas was awarded, but the Fudge of Nj 
Prius not knowing it, proceeded to try the Cauſe, and the Iſſue was trid 


3. 
tor the Detendant; after wards the Plaintiff pray'd a new Niſi Prius Ange 
the ſame Venire facias, the Trial upon the firſt being void, the Juſtices E. 4 
Power being toll'd by the Superſedeas ; a new Nifs Prius was grant 4 
but the Fuſtices caution'd the Plaintff nct to have any of the principal Pan with 
which paſſed in the firſt Trial; tor it will be a principal Challenge thy ther! 
he was in the firſt Trial. Cro. Eliz. 33. pl. 13. Trin. 26 Eliz. B. R 
Long's Caſe. 
So it is a 16. Upon an Indictment of Battery &c. a Juror was challenged by 5. 
good Cauſe the Deſendants, becauſe he was one of the Grand Fury that found the li. and 
528 dictment againſt them for the ſame Matter, and the Challenge was al. Chi 
pellee to one low'd. Sid. 244. pl. 4. Paſch. 17 Car. 2. B. R. the King v. Percival, | 
of the Jury, Godfrey, &al. is M 
— 2 d Jury who found the Bill inſt the Appellee, upon which he indifted at Kingſton Ki 
one of the Gran r , 
Aſſes; per Holt Ch. J. 11 Mod. 228. Trin. 8 Ans R. Young v. Slughterford. x 
6 
17. The being Aru Coroner's Inqueſt is good Canſe of Challenge by ter 
the Appellee; per Holt Ch. J. 11 Mod. 228. Trin. 8 Ann. B. R. Young ö 
v. Slaughterford. al 
18. It hath been adjudged to be no good Cauſe of Challenge, that th: 
Juror hath found others guilty on the ſame IndifFment ; for the Indictment 25 
is in Judgment of Law ſeveral againſt each Defendant ; for every one Cou 
muſt be convicted by particular Evidence againſt himſelf, 2 Hawk and 
PI. C. 418. cap. 43. S. 29. i A 
Du 
lt 


(C. d) Chal 


| Trail 25 267 


Challenge. Principal to the Jurors. Mithin 


C. d) 
the Diſtreſs of <ohom. 


Ice good Challenge to a Juror, t is within . 
| 55 ML che Portis 9 * Chobe oy LI Diſtreſs 151 — 
riais per 


pis 121. (1600 — But if either Party be within the Diſtreſs of one of the Jurors, this i pe! 
Calenge but to the Favour. Co. Litt. 1 56. b. f the 7 Rs s no principal 


2. In Treſpaſs Deſendant juſtifies as Servant to A. for his Franktene- * It is a good 


ment, and the Iffue is upon the Franktenement, it is a good Challenge principal 
that a Juror is within the Diſtreſs ot A. becauſe he ſhall have Bene- Challe 4 
fit by Trial, tho' he be not Party; but if he had Aid of him, it had Needham, 


ben more clear. 10 E. 4. 12. per Curiam. + 15 E. 4. 18. Ad- and Little- 
rdged. ton, in a 


* Note But 
Brooke favs, the Law ſeems to be otherwiſe, becauſe A. is not Party to the Record, but he may conclude 
t tle Favour, Br. Challenge, pl. 168. cites 8 C. 
+ Br. Challenge, pl. 68. cites S. C,—Trials per Pais 131. (161) 


he in Reverſion [is] reſceived, and at Jfſue it is a good Chal. Trials per 
unge that a Juror is within the Diſtreſs ot the Tenant tor Lite. 10 . 67 131. 
E. 


412. a 
4 If a Juror does Suit at the Leet of the Plaintiff once a Year, By all the 


«ithour ocher Tenure, he is within the Diſtreſs of the Plaintiff, and Jeet 
fjrefore it is a principal Challenge. ©. 2. El. 176. 27. — 
præter Weſton and Corber. 


Ia Juror beCuſtos of a Foreſt for his Life, by Grant of the King, Br. Cha- 
and the Plainritt [be] the Maſter of the ſame, pet it 18 not a principal lenge, pl. 


171. cites 
Challenge, 16 S. 4. 1. b. S. C. where 

the Plaintiff 
1; Maſter of the Game. Quod nota. Where one of the Grand Jury was Maſter of the Game, 
ard one of the Petit Jury val Keeper of his Park, it has been holden no principal Challenge. Cited by 
Wincham. Godb. 110. in Caſe of Hoodie v. Winſcomb, 


6. In Action by Dean and 3 Within the Diſtreſs of the Chap- In Ziegment 


ter is a good Challenge. 21 E. 4. 33. b. the Defen- 
So] In Action by Dean and Chapter, Wichin their Diſtreſs 18 a bs * 
(00d Challenge to the Juror, 21 E. 4. 12. b. | Roll, that 


the Plainti 

u Leſſee of Dean and Chapter, within wheſe Diſtreſs the Sheriff, to whom the Venire Facias ſhould 
warded, is, and therefore they pray d Elifors ; which was awarded, and Judgment given accordingly in 
County Palatine of Durham. And now it was aſſigu'd for Error, that this is no principal Challenge, 
ad ſo the Venire Facias ill awarded, and cites 9 fl 7. 22 And per Curiam, had the Title of Leſſer of 
Plaintiff Leen awarded Dehors, it had been no principal Challerge; contra here, where it is induced 
vith the Plea itſelf on the Roll. Judgment affirm'd, Niſi. Keb. 553. pl. 64. Trin. 15 Car. 2. B. R. 
Duncombe v. Dale. | 


8. So, Within the Diſtreſs of one of the Chapter is a good Chal- Br. Chal- 


2 | | „lenge, pl. 
"REF E. 4. 2I. 180. cites 


Trials per Pais 131. (161) 


S. C. 


9. Within the Diſtreſs of rhe Brother of the Party, is not a good 
Challenge. 21 E. 4. 33+ . 


Uuu 10. In 


2 | | — 
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(E. d. 2) l. : 10. In an Action by Tenant for Lite, it is a good C lenge Mrd Wi 

— 2 8 the Diſtrels ot him in Reverſion. 21 E. 4. 7 - 


leaſed his Manor for Life, and afterwards an Action is depending between the Leſſor and another | 
is a good Challenge that the Juror holds of this Manor whereof the Party has the Reverſion; 384 
it was ſaid, that a Villein, regardant to a Manor, may be ſworn between him in Reverſi, "Nt 
Stranger, during the Leaſe. — Br. Challenge, pl. 220. cites 10 H. 7. 20, wr. 


11. Ik a Chanon brings an Action, or [Action] be brou 
him for any Tenancy which belongs To the 221, 111 * 


Challenge Within Diſtreſs of the Chapter. 21 E. 4. 63. b 


* Br. Chal- 12. Ill Attaint it is a principal Challenge to a Grand Jur 
levge, pl. holds certain Land of one of the Petty Jury. * 22 E. 8 1 Adu 


185. cites 

S. C. and 14 V. 7. 2. 

that it is ſo 

without alleging Favour; for in ſuch Caſes the Law intends him favourable, and it is always a yr 
cipal Challenge. | I 


s.P. For 13. So ſt is a principal Challenge, that one of the Petty Jury bolt 
d Shs Land of him, and is within his Diſtreſs ; far tf it be found againſt the Petey 
and after. Jury, their Land ſhall be waſted, which will be a Jrejudice to th 
wards eſ- Lord. 22 E. 4. 1. All the Juſttces Contra I4 D. 5. * 


cheats ro the 

Lord, or comes to him in Ward, the Lord will have leſs Advantage of it than before. Br. Challens: 
pl. 185. cites 22 E. 4. 1. — Br. Attaint, pl. 95. cites S. C. A Juror was challeng'd lum 
Petit Juror held 4 Acres in D. of this grand Juror ; and it was held no principal Challenge. Br. Chu 
lenge, pl. 91. cites 21 H. 7. 38. | 


14. Ik Feme Tenant by Reſceit vouches, and the Voucher is traver(:4 
by Weſtm. 2. Upon the Iſſue it is not a good Challenge to tix 
Juror chat he is Tenant to the Vouchee (becauſe the Vouchee is 10. 
Party to the IJſlue, as Brooke gives the Reaſon in Abridgment of 
this, Citle Challenge 34) 7 V. 4. 1. b. adjudged, 
Br. Chal- 15. But in this Jfſue it had been a good Challenge chat he is + 
lenge, pl. 34- nant to the Tenant, Dubitatur, 7 Y. 4. 1. b. 


cites S. C. ; 
but without any Dubitatur. 


SAL) 16. It is a good Challenge to the Juror, that he is Tenant to the 

Fol. 651. one Party, and has done to him Fealty, tho? he be ſeiſed to the Uſe d 
another; for he is Tenant in Law to him. 31. 6. 39. b. Curia. 
lenge, pl. 9. 17. So it ſeems it ſhall be, if he has not done Fealty to him; for if 
dites S. C. Is Tenant in Law to him, Contra; Þ, 6. 39. b. 


But per 
Dlartin, if he had done to him ro Attendance of Services, he ſhould not be challenged. Quere in- 
de; for if he be «within his Diſtreſs, he may diſtrain him, and take him for his Tenant at | 
Pleaſure. 


Br. Chal- 18. It is a good Challenge, that a Juror is Tenant to a Party. 4 
lenge, pl. DD. 6. 2 5. b. 


80. cites 
S. C. 


19. It is a good Challenge, that he is Tenant of the Franktene- 
ment to a Party. 10 . 6. 18. h. 
Br. Chal- 20. Jf one be Tenant pur auter Vie, and ſows the Land; and aftct 
lenge, pl 79. Ceſty que Vie dies, it is no good Challenge to him being a Juror. 
cites S. C. that the Corn is yet growing the! the Land ; for he is not within his 


and quzre; Diſtreſs, but the Caule of the Diſtreſs is determined, 4 D. 6. 7 
ſpared, be- Quæte. : 


cauſe ſeveral others appearcd. 


21. It is a good Challenge, that the Juror is Tenant at Will ot 
Party. 10 P. 6. 18.b, 36 P. 6. Challenge 46. adjudgeg. 


as a? 
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22. If A. is diſſeiſed of a Manor by B. and A, the Diſſeiſee brings A 
{, and a Tenant who holds of the ſaid Manor is impanelled, it is a good 
Challenge for the Plaintiff ro ſay that he is within the Diſtreſs ot the 
Defendant 3 Per Harper J. to which Brown J. agreed; for B. is now in 
Pollefſion. But Dyer and Weſton J. contra; for tho* one of them ne- 
ceflarily is the Lord, and this is now to be tried, it cannot be intended 
char the Tenant w1ll be more partial to the one than to the other; be- 
ides that che Tenants may chuſe whether they will become Tenants to 
che Dilleiſor, or not; and if they are diſtrained to come to the Court, 
they may fer torth the Diſſeiſin for their Diſcharge : So that it is no 
challenge without ſaying they are becbe his Tenants, or have ſworn Fealt 
o him. But Harper and Bendloes contra; for it the Diſſeiſor holds a 
Court, the Tenants being warn'd ſhall be compell'd to come to it, be- 
uſe the holding a Court is a lawtul Act, which any one who has Poſ- 
{ion may lawtully do; for if the Tenant be diſſeiſed, and the Lord 
grants the Seigniory, and the Diſſeiſor attorns, this Attornment is good, 
ind will bind the Diſſeiſee when he re- enters, he being compellible by 
Law to attorn. And after Ex aſſenſu Partium, it was 1nquired whether 
de dwelt in the Hundred, or whether he ever became Tenant to him in 
poſſeſſion, or not. Dal. 31. pl. 14. 3 Eliz. Kempe v. Markewill. 

23. If a Juror be under the Dittreſs of him in whoſe Right the Avowry 
J uſtiftcation is made, this is no principal Challenge, becauſe he in 
whoſe Right the Avowry or Juſtification is, is not Party to the Record. 
Bur otherwiſe if he was made Party by Aid, Receipt, or Voucher, and 
et the Cauſe of Favour is apparent. Co. Litt. 157. b. (c) 


TT. 


— 


D. d) Challenge to Jurors. Within Diſtreſs. Jo see (dd 
all be ſaid to be cuithin the Diſtreſs of a Party. pl. 4 22. 


T very Juror who is within any Leet or Hundred of a Party, is Co. Lit. 
within his Diſtreſs, and is a good Challenge, 9 h. 6. Chak ne the 
lenge 27. Per Curiam. Seigniory of 
either Party 
Wediately or Immediately, is a principal Challenge. Co, Litt. 156. b. (h)———Trials per Pais 137. 
(166)——See pl. 6. | 


2. Tf a Juror holds of J. S. and J. S. holds over of a Party to the * The Caſe 

Aue, the Juror is within his Diſtreſs, and ſhall be ouſted by Chal- #% e, 

lenge, * 3$ E. 3. 25. adjudged. 22 E. 4. Challenge 61. Impedit 
brought | 

the Earl of A. againſt the Biſhop of C they were at [ſſue, and ſome were challenged W bel of 

7. who held over of the Earl; and a good Challenge, tho" they did not bold immediately of the Earl ; and 

all were of the principal Pannel. Br. Challenge, pl. 52. cites 38 E. 3. 25. 


3. Jfa Juror holds certain Land of B. as of his Manor, and B. holds 
over of the Manor of one of the Parties; this is a goon G lenge, be- 
dauſe he may diſtrain in the Land of the Juror as well as it it had 


been a Beſne in groſs without any Manor. 22 E. 4. Challenge 62. 
4 Ik a Juror be inteoff'd by a Stranger to the Uſe ot the 1ame Jenk. 115. 


Stranger at Common Law before any Statute of uſes, and-this Land ag _ 
is held of one of the Parties, and the Juror has done Fealty to him for 

lt. he ſhall be drawn; for he is within his Diſtreſs. 3 H. 6. Chal- 

enge 19. adjudged, 


5. S0 


[ WY 


— — 
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5. So it was a good Challenge ar Common Law that J. S. 
Stranger, was enleotied to the Uſe of the Juror of certain Land held of 

a Party. 9 I. 6. Challenge 27. adjudged, 
Br. Chal- 6. Ik a Party to the Jflue has a Hundred, to which Hundred a Juror 
3 6. oughr to come, he is within his Diſtreſs tho he is not his Tenant 
and ſhall be ouſted by Challenge, 38 E. 3. 25. adjudged, 
Br. Chal- 7. If Letlee tor Years rendring Rent grants over his Eſtate, and af 
lenge, p- ter an Action is brought. it is a good Challenge that he is within th 
S © By: Diſtreſs of the Leſſor; for he ts within his Diſtreſs, becauſe he may 


Brooke ſays avow upon him, or have Action of Debt for the 
nod Mi- 44 E. 3. 5. adjudged, 


rum of this 


ent. 44 All. 24, 


Judgment. Therefore Qyære, and alſo that it does not appear if any Rent be Arrear or not. 


Nr Chal- 8. Tt is not good that a Juror is within the Diſtreſs of a J2arty; 
is" > by Reaſon of a Rent Charge. 38 E. 3. 25. Quere. : 


cites 15 E. 4. 18. and ſays Nota. 


9. A Juror was challeng'd becauſe the Defendant is Steward of a 1: 
nor of the by ; and this was not taken for Challenge any more than t 
ſay that the Defendant is within the Diſtreſs of a Juror ; bur it is a 
Challenge that the Juror is within the Diſtreſs of the Party, which Fi. 
neux and Rede atfirm'd. Br. Challenge, pl. 71. cites 14 H. 7. 

Io. If a Man /eaſes his Manor for Life, it is a good Challenge in Alin 
between the Leſſor and another that the Furor holds of this Manor of which 
the Party has the Reverſion. Br. Challenge, pl. 220. cites 10 H. J. 20. 

11. It in Treſpaſs the Defendant juſtifies as Servant to the Lord, and by 
his Command, tis a good Cauſe ot Challenge to the Juror to ſay that 
he is Tenant to the Lord, tho' the Lord is no Party to the Record. Broynl, 
195. 

12. In Ejectment, upon Not Guilty pleaded, a Juror was challengd 


tor that he was Tenant of a Manor to which there was a Cuurt Leet, whereif } 


the Plaintiff was Steward of that Court; the Court inclined, that it was 


no principal Challenge. Allen 29. Mich. 23 Car. B. R. Lawrence . 
King. | 


—— — — 


I (E. d) Challenges Principal to Jurors. For Confangui- 
0 


nity. / bat Conſanguinity. 
Trials per . Ommguinity of the Halt-Blood is a good Challenge. 2: C. 
als 131, 31. U. 


(161) a 4 
* 2. Conlanguinity is good Challenge, tho' there be No Poſhbility 
to inherit by it. 21 E. 4. 33. 


Trials per 3. Conſanguinity alleged in the Juror is Baſtard, ig not 1 
K —— dood Challenge. 21 E. 4. 31. b. 5 


So if his Anceſtor be Baſtard. But if the Juror and Party, to whom this Kindred is, deſcend both from th 
Baftard after the Marriage of this Baſtard, it is then a good Challenge; for as to them he is not 3 Ba. 
ſtard. Jenk. 47. pl. 90. A Baſtard can't be akin to any, and therefore it can be no principal 


Challenge. Co. Lit. 157. a. 


See pl 9.— 
Trials per 
Pais 131. 


(161) 


4. Ir the Juror be Coſin to the 1 


. ; arty in the ninth Degree, if he can 
ſhew How Coulin, it is a good Challenge. 21 E. 4. 63. b. 


The ſeveral Degrees were ſet forth expreſsly; but becauſe the Father of him d aw bet 
en; 


_—_— 
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asd w- Baſtard, therefore Non allocatur ; but was diſallowd; Quod nota. Br. Challenge, pl. 20. 
cites 41 E 3. 9. 


;. Conſanguinity 1 in the Father of the Juror, is not a good 
Challenge. 41 C. 3.9. b. ; 

6. It is a good Challenge that a Juror is Couſin to the Party * Br. Chal- 
within the Degrees of Marriage.  Þ, 6. 40. 41 E. 3. Challenge 8 * 
99. "4 
so tho' they are paſt the Degrees of Marriage. Contra 41 E. 3 Sec pl. 4. 
Challenge 99- | 
25 It is not any Challenge, that a Juror is Couſin to a Party in « Br. Chal- 
very long Degree, of the Part of che Mother, where the Land in queſ- lenge,pl-143. 
don is of the Part of the Father; for this can never come to the“ 8. C. 
Blood of the Mother. 40 Aff, 20. Adjudged. 

9. Ik a Canon be Plaintiff or Defendant for any Tenancy which be- 
longs to the Prebend, it is not a good Challenge that a Juror is Cou- 
ſin to "oj of the Canons. 21 E. 4. 63. b. For their Poſſeſſions 

e (evera 
my Jn Action by Mayor and Commonalty, it is a good Challenge Trials per 
that a A7 is Brother to one of the Commonalty. 21 E. 4. 63. b. by 1555 31. 

uſtices. A 
1 Action by Dean and Chapter, If all the Canons are dead but Trials per 
one, it is a good Challenge chat a Juror is his Brother. 21 E. 4. 63. Pais 131. 
hy all the Juſtices. | (161) 

12. In Athſe by Dean and Chapter, it is a good Challenge that the * Br. Chal- 
Juror is Brother to T. who is one of the . that is to ſay, one enge, pl So. 


of the Canons, 17 E. 4.7. * 21 E. 4. 11. b. 20. b. 31. & 63. by all 3 


the Juſtices, and adjudged. lenge at firſt 

was not al- 
Jos'd, by which the Defendant made a Bill compriſing this Matter, and the Juſtices ſealed it, aceord- 
in to the Statute W. 2. 31. And the Jury paſs'd for the Plaintiff, and he had Judgment to recover, 
by which the Defendant brought Writ of Error upon this Bill and Challenge ; and upon great Argu- 
ment the Judgment in the Aſſiſe was reverſed, and ſo ſee Judgment revericd for Error in Challenge. 
Br. Error, pl. 18 1. Cites 21 E. 4. 11. 20. 31. 63. 


K — ——_—_. 4 
—§—ü— 


1 


— IE wreak Kon. tt. td —_ 


(E. d. 2) J whom. 


[1] +8 Action by the Abbot or Abbeſs, it ig a good Challenge * Br Chal- 
for Conſanguinity of the Juror co a Monk or Nun, 7 E. lenge, pl. 14. 
45.11 E. 4 J. * 28 h. 6. 10. f 21 E. 4. 11. b. 21. 33. b. 63. _ RI, 
(2] 14. In Action by Bailiffs and Commonalty, it 1s a good Chal⸗ nd rk 8 
lenge * Conſangutnity of the Juror ro one ot che Bailitts. 21 E. 180, cites 
131. RY eee 


If a Bod 
Prlitick or Incorporate, ſole or aggregate of many, bring any Aclion that concerns the Body Politick . 


corporate, if a Juror be of Kindred to any that is of that Body, (altho' the Body Politick or Incorporate 
= —_ no Kindred) yet becauſe thoſe Bodies conſiſt of natural Perſons it is a principal Challenge. 
ut. 157.a.{c) | | 


[3] 15. Tn an Action by Dean and Chapter, tt ts a good Challenge Where any 
ny {Juror that he ts Brother to the Dean. Dubitatur. 21 E. 4. % Kin to 
I. 


any of their 
Body are to 
8 . go upon the 
Jury, It is a good Challenge, tho* the Body Corporate are not directly Party to this Suit. Per Hobart 
Ch J. in delivering the Opinion of the Court Hob. 87. in the Caſe of Day v. Savage; and he cited 


X x x 15 E. 4 


a 


8 — SA * ; 2 
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1s K 13. 28 Aſſ. 18. 21 E. 4. 11. where a Dean and Chapter bringing an Aſſiſe, a Juror v, 
challenged, becauſe he was Brother to one of the Prebendaries. Va 


Br. Chal- [4] 16. In an Action by 2 Executors, it is a good Challenge thath 


lenge, pl. 180. ; ; WS 74 
Goes PC ts Couſin to one ot them. 21 E. 4. 63 


Br. Chal- [5] 17. In an action brought as Executor, it is a good C 
lenge, pl. to the Juror that he is Brother to the Plaintiff, yet it is en —. 1 


180. cites 


S. C. per 21 E. 4. 12. 20. b. 32. 
Tremayle ]. 3 
Br. Chal- [6] 18. If Feoffee to the Uſe of another at Common Law be in. 


lenge, pl. pleaded, Conſanguinity of the Juror to him ts a good Challeng, 
20s, one 25 4- ＋ . $ $1. & 22, I , 4 
| 7) 19. In Treſpaſs Detendant juſtifies as Servant to A. Upon u 
bog. they are at Jflue wichour Aid, pet it is a good Challenge thatajo 
A LOT is Brother to A. 21 E. 4. 31. b. Dubttatur 63. b. 
[8] 20. In an Iſſue between Vouchee and Demandant, it is agg 
n "_ the Juror is Couſin, or allied to the Tenant. 21 6, 
II. D. 31. U. N N 

dee (C. d) 5 [9] 2r. So in Præcipe quod reddat, in Iſſue between Tenant for Li 
« Ci, and Demandant, it is a good Challenge that a Juror is Couſin to hn 
enge, pl. 180. in Reverſion. 21 E. 4. II. b. 20. b. 31. b. 63. 


cires 8 C. 

It a juror be of Kindred to him in Reverſion or Remainder, this is no principal Challenge, bect:* 
he in Reverſion or Remainder is no Party to the Suit. Bur otherwiſe it is if they were made Partic; 
Aid, Reſceipt, or Voucher, and yet the Cauſe of Favour is apparent. Co. Litt. 157. b. (c 


Br. Chal- [10] 22. In an Action it is a good Challenge that a Juror is 3 
nes pl. _— the Feme of the Party; for Baron and Feme are one in Lav. 
. C 21 E. 4. 32. 
[I] 23. But ſt is not a good Challenge, that the Juror is Brod. 
to one who has married the Sitter of the Party. 21 E. 4. 33. 
[12] 24. So Brother to the Servant of one of the Parties, is nit i 
good Thallenge. 21 E. 4. 31. b. | 
(13] 25. In à Monſtraverunt by the Tenants by Cuſtom, where fone 
are not named at the Iſſue, it is a good Challenge that a Juror 's 
_ 5 one of the Tenants not ramed ; for he is to have Benefit by 
+. 21 E. 4. 32. | 
Br. Chal- [14] 4 "Is an Action againſt Parſon of a Church, it is a gd 
lenge, pl. Challenge that a Juror is Coulin to the Patron. 21 E. 4. 63. 


180. cites : 
S. C. Trials per Pais 131. (161) 


Trials per [15] 27. In Attaint, if is not a good Challenge to a Juror that he 
. n was Coulin to one of che Petit 12, who is dead, becauſe he who is dea 
Br. Chal- 18 no Bart. 34 All. 6. 

lenge, pl. 140. cites S. C. 


Br. Chal- [6] 28. [But] in Attaint, it is a good Challenge to a Jutor th 

lenge, yl he is Son and Heir to one of the Petit 12 who is dead ; for it 151 

8.65 reſumption that he will not ſay againſt the Dath of his Father. 34 
All. 6. Adjudged. 


Trials per [17] 29. In an Ejectione ſirmæ upon Not guilty pleaded, it is 119 
Pais 7 5 any llenge to the Array that the Sheriff is Couſin to the Leſſor ot 
(x61) vut the Plaintiff; for it does not appear that the Title of him in Reverſid! 


foes hall be in Queſtion; for peradventure the Leaſe is not well made 
Eje&tments, Or no Ejectment committed, and he in Reverſion is not any Party 
ir is other- tg the Action. Mich. 16 Ja. B. between Aer the Leſſee of Sir £0" 
wile, be- Kemp/ton againit Ban fer. Adjudged per Curiam upon a Denn 


— "NE WW 
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je which Intratur Tr. 16 Ja, Rot. 2999. Hill, 44 El, B. Ber. S the 

the Veen * Redfallie and Digby adjudged. D. Tr. 14 Ja, B. Le 


Rot. 2385. between + Craddocks any Fones adjudged. D. 13 El. only in 
300, Quzre. : Queſtion— 


See li 
(H. ©. --, See fupra(H. c. 2) | 


16 30. So in the laid Caſe, tt ſhall not be any Chall o ft 

4 — to the Court by Averment that this Lo a _— in 
1ruſt, and to try the Title of the Plaintiff for the Cauſe afdreſaid, in 
the lud Caſe of Aier, Held by Hutton, | | 

[19] Where the Tenant i Life &c. prays in Aid, it is a good Chal- 
lenge chat the Furor zs Couſin to the Prayee in Aid, and yet he is no Party 
to the Action, but he is to have a Loſs. Br. Challenge, pl. 180. cites 
21 E. 4. 11. 20. 31. 63. | 

20] In a Writ of Right, when the 4 Knights came to the Bar, the P 10z. b. 
Tmant challenged one of them, viz. one Pawlet Knight, becauſe be had pl. 9. 8 C. 
married the Daughter of the Demandant, and then the other 3 Knights tried according- 
yum out; and allo he challenged one Oxenbridge tor Favour, and he was 2 url 
ried indifferent. Bendl. 42. pl. 75. Mich. 2 & 3 Ph. & M. The Lord mons award- 


Windſor v. St. John. ed to ſum. 
mon another, 


and Habeas Corpora of the Reſidue. 


[21] Being of Blood or Kindred to either Party, is a principal Chal- 
lenge, becauſe the Law preſumes that one Kinſman will favorr another 
tefore a Stranger, how far remote ſoever the Kindred is. Co. Litr. 157. 


a (b) 


2 . — 


.d) What ſhall be faid a Challenge principal for Af. 
finity. M hat Afﬀiny. 


ICT is a good Challenge that the Juror is Goſſip to the Plaintiff, co Lite 
] and the 12laintiff Goſſip to him. 10 P. 6. 24. b. : 357: b. (o 


rials per 
Pais 132. (161) 


2. Spiritual Affinity, as that the Juror is Godſon of the Party, is 
a good Challenge. 21 E. 4. 63. | 

3. So that a Juror is Goſſip to the Party, is a good Challenge, 21 
C. 4. 63. 19 Þ. 6. 66. 


4 So that a Juror is Godfather of a Party. 7 Y. 6. 40. Br. Chal- 
lenge, pl. 56. 


cites §. C. but it ſeems there as if Babington did not allow of this Challenge; for he directed the 
Triers to inquire of the Coſinage, and not to inquire of the Compere. 


3. Tf the Juror has been Compater (that is Godfather) to the S. P. Co. Lirr. 
gas Child, it is a good Challenge. 2Þ, 4 15. + 19 b. hb. G- 


cannot inter-marry. . 
1 in his Hiſtory of the Greek Churches, tells us that the ſame Strictneſs was ſtill obſerved 


6. So 


„ _ h IA Md. — 
264 Trial. 
6. So ik the Plaintiff hath been Godtarher ro che Juror's Chila, 20 
4. 15. 


Br. Challenge, pl. 31. cites 8. C. For this and the former is great Affinity, 8. P. Co Lis * 
b. (n) : he: 


Br. Chal- 7. So it is a good Challenge that the Party is Curate of the Juuot 
lenge, pl. 180. 21 E. 4. 63. | 


Cites 8. C. — . 

N 8. It is a good Challenge to a Juror that he was Codfacher to q 
Son ot the Party, tho the Son be dead ; for the Spiritual Affinity y 
mains 10 D. J. 7. will prove this; tor it is a Challenge to th 

ray. a 
„ben 9. In Attaint, it is not any Challenge to a Juror that he is G4, 


vg 2 father to one of the Parties. 40 All. 20. Adjudged. 


S. C. But ſays, Quod Mirum! and that the contrary was 2 H. 4. 


Fol. 654. 


Io. It is no principal Challenge that the Son of the Furor had 22 
the Daughter of the Plaintiff ; but there he ſhall conclude to the ga 
becauſe the Eſpouſals are not between the Parties, as where the Juror * 
ſelf had eſpouſed the Daughter of the Plaintiff'; quod nora ; by which th 
Juror was tried in and ſworn. Br. Challenge, pl. 164. cites 3 £4 
I4. 
11. In Waſte, it is a good Challenge that the Plaintiff is Compere u 
the Son of the Sheriff, without ſaying that the Son is yet alive. Br. Chil. 
lenge, pl. 218. cites 10 H. J. 5. 

12. Contra to ſay that the Plaintiff has eſpouſed the Couſin of the Sharif 
without ſaying that the Feme is yet alive; note the Diverſity, tor the Af 
nity is determin'd. Br. Challenge, pl. 218. cites 10 H. J. ». 

13, Being Uncle to the Appellee 18 good Cauſe of Challenge by the Apel. 
lant. But the Apellee denying him to be any Relation, the Court d. 
rected it to be tried on a Voier dire. 11 Mod, 228. Trin. 8. Ann. B. R 
Young v. Slaughterford. 


(F. d. 2) To whom. 


Trials per [1] 10. J T is no Challenge that a Juror is Brother to one who has 


2 married the Party's Siſter. 21 E. 4. 33. 

102 — : 

Cries per [2] 11. It is no Challenge that the Son of the Party has eſpouſed 

Pola 296 the Juror's Siſter, b£caule they are not Parties to the Action. 2: C:4 
2 

& if the Son 63. b. 


L — the Daugbter of the Plaintiff, this is no principal Challenge but to the Favour, becauſe it b 


not between the Parties. Co. Litt. 157. a. (e) 


If a Jurors [3] 12. But it is a good Challenge that a Juror has eſpouſed the 
Wie of Party's Siſter. 21 E. 4. 63. b. 

Blood A the Plaintiff or Defendant, it is a ppp Challenge; for this Wife or ber Iſſue may happen d 
be Heir to the Party in the Cauſe. Judged by all the Judges of England. Jenk. 96. pl. 87. 


13. It is a good Challenge that the Daughter of the Juror's Un- 
ad U. married 4— Uncle of the Party. 12 I), 6. 6. Adjudged. 


[5] 14 It 


It isa good Challenge that a Juror is Couſin ro the Feme 
of Bas ; for the Iſſue of the Party may be Heir to the Juror. 6H, 


6, 15. b. Adjudged. , . | | 5 
[6] 15. In Attaint, it ig à good Challenge to a Juror, that he has It ie not a 
married the diſter of one ot the Petty jury, 1t the be alive. 21 E. 3. em 
41. b. avjudged. | | that bea, 
the Petty 


ary and one of the Grand Jury married two Siſters, notwithſtanding the Affinity; and therefore he hal. 
[xy alſo that be vas procured , And the Affinity being found and the Procurement not, he was ſwora. 


& Challenge, pl. 147. cites 43 Aſſ. 46. 


[7] 16. The ſame Law if the be dead, if they have Iflue between 
them alive. 21 E. 3. 41. b. Adjudged. 

8) 17. Jt ts a good Challenge to a Juror, that he has married Tria's per 
the Siſter ot rhe Wite ot one of the Petit 12, for the Alliance. 41 E. Pais 132. 
„Challenge 99. Contra 43 All. 25. Adzudg d. 45 Adjudg'd, But (192) — 


does not ſay that ſhe is alive. ; Bo hel 


145. cites 43 Afl. 25. that this Challenge was not allowed without ſaying that he was procured, Quod 
aum pluribus, that the Challenge was not allowed; for Brook ſays, it ſeems a principal Challenge. 


[9] 18. It is not any principal Challenge to a Juror (in an Ejec- 
tone Firmæ) that he has married rhe Couſin German of A. who was the 
Wife of R. from whom is deſcended H. from whom is deſcended B. 
who is to have the Rev erſion of the Land in Queſtion after the Death of 
jis Yother, who has an Eſtate for Life ; this is not any principal 
lenge, becauſe the Eſtate of B. does not appear in the Record, 
and he has not the immediate Reverſion. D. 16 Ja. B. N. Ga- 
! Dennis g Cale adjudged. | 
[10] 19. It is a good Challenge of Affinity between a Juror and a It is no 


Party by Marriage, tho' the Feme be dead, it they have Iſſue between principal 


* 


them, 21 E. 3. 41. b. Adjudged. Challenge, 
[11] 20. Bur it is not any Challenge if the Feme be dead without juror has 


ue; for now the Cauſe of the Favour is determined. 21 E. 3. married the 
yt. b. Curia. | Mother of the 
| | Defendant, 
Je be * and he had no Iſſue by ber; for the Cauſe of Favour is deter mined. Br. Challenge, pl. 71 
des 14 H. 7. 
bel him who marries my Couſin, obo may be Heir to me; this is a principal Challenge during their 
res. Ibid. 
ut contra if the Feme be dead without Iſſue. Ibid. 3 
Aßrity or Alliance by Marriage, is a principal Challenge, and equivalent to Conſanguinity when it 
i leldern either of the Parties; As if the Plaintiff or Defendant marry the Daughter or Ceufin of the Juror, 
or the urer marry the Daughter or Couſin of the Plaintiff or Defendant, and the ſame continues, or Iſſue 


de had. Co. Litt. 157. a. (e) 
* Br. Challenge, ol Jenk. 186. pl. 83. 


. 54. cites S. C. 


12. In Aſſiſe the Plaintiff challenged the Array, becauſe F. S. who 
had married the Daughter of the Sheriff, had purchaſed the Land pending 
le Writ, and did not allege Default in the Sheriff in the Return thereof, and 
the Triers found the Matter above, and no Partiality in the Sheriff ; upon 
vhich they were adjourned into Bank for Difficulcy ; and there, becauſe 
It is not alleged by the Party, nor found by the Verdict that the Sheriff 
lid otherwiſe than his Office was, therefore by Award the Array was 
Amd; and yet it ſeems a principal Challenge, unleſs becauſe the Afini- 
ly was between a Stranger and the Sheriff, and not between any of the 
Parties the Aſſiſe and the Sheriff. Nota. Br. Challenge, pl. 53. 
aes.21 K. 3. . | 

t3. In Arie the Plaintiff prayed Decem tales to the Sheriff, and had it 
by Award, and at the Day Oc. he challenged the Array of the Tales, becauſe 
le Brother of the Feme of the Defendant had eſponied the Dang hter q 1 

pos. Fs | Yyy | Sheriff 


| 
[ 
| 
| 
| 
| 
| 


> SEM — 
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—— — — EE EEE EEE — 
Sheriff who made the Tales ; and the Defendant confeſs'd it, by which 
Tales was quaſb d, and andther Tales nord ro = To And ha 
Conſtable and Butler, this is no princi 5 8 
Cur. he ſhall ſay that the Brut ber T1 Fon of of he. Beate, and 1 
Dang bter of the ;” Sheriff, were alive at the Time of the 
— Br. Challenge, pl. 77. cites 15 H. 7. 9. 


WW Vea 

— h. 4 

ror be 

* Challenge (G. d) Challenge Principal. Rr * Favour. Jua : 

ary s of Par ty. E. 

2 Sorts, ei- I: 

ther work- my 
ag rinci- x, 1 N Treſpaſs, if Defendant ſa ays that it is the Franktenement of]. 

Fe __ S. and 2 others, and juſtifies by their Command, and Plaintf * 


the FPavour tra verſes the F Nov an gon, upon which they are at Tue, it is 1 
Co. L Thallen engecothe Aur JE that he is one of 1. N in whom the F 


157. is allege in a manner Party. Cite  7Þ.6.44 K. 


+ Br. Chal- 


lenge, pl. 57. cites 8. C. that becauſe no Franktenement is to be recovered in Treſpaſs, it was a 
to be no principal Challenge. 


2. In Writ of Attaint, it is a good Challenge to a Juror thit h 
Fol. G5 wah the Letlee tor Years of the Plaintitf againſt whom the Recovery va, 


SL which Land he loſt by the firſt Judgment. 21 E. 3, 41. abjunged, 
ed 
to i by this Action, and ſo in a Manner is Party. Br. Challenge, pl. 54. citesS. CG 


See (L. d) 3. A Man ſhall not have ſuch to a Juror, which will be 
pl 2. Nr ett to the Array, after he has affixm'd the Array. 9 


E. 3 
TEN As] it is not a good Challenge to a Juror 
a. w 1. at the Denomination ot 12 er Pry y ae 
lenge, pl. 25. 2 Challenge to the Array, the which he 49 C. 


cites S. C. 


Br. Chal- 33 Challenge to a Juror, ocured by 
lenge, pl. the Plainrilt, the Plaine being an Infant. 72 5. Adjudged. 
S. C. 


YE TEES g 322. 


Br. Coverture and Infancy, pl. 37. cites S. C. 


Trials per 6. Ik a Juror promiſes a Party to for him is not a prin 
+ pal Challenge, but for Favour. 3 P. 6. 389. b. this 


£ Br. 2 7. Na Juror declares the —— of a 9 fays Fs of be- 
enge, pl. 25. forehand, this is a principal Challenge. 55 522 49 

dir 5: C-— (It ſeems it ig to be intended that de laid; thac &e would paſs for tin, 
lenge,pl.1 50. nor regarding Right) 


cites 8. 


Trials per Pais 132. (162) 


w wen a5 —— Gwe *w 7x7 


7 +. << 


See (1.4) 8. Na Juror ſays 20 Times that he will paſs for che ons Party, ON 
ER Ene principal © ; far it maay be e that he ſpeaks & 9 
cires 8. C H. 6. 25. 20 P. 6. 40 x 

in tne 


lenge, | 55. he has of the 
Words following, vis. If a Juror ſaßs 8g Times chat he will paſs for the one Party for the Notice wh 


i . s p it 
— K — 4 4 * hs , 
— — — — al 


AT Trial. 973" 


Jar of the Hatter and of the Truth, he is indifferent; but if he ſays ſo for as oc of the Pm 3 
2 Per Babington, and charged the Triors accordingly. — 28 


Party, and of his Fees, it fg N Br. Chal- 


9. Ma Juror be of Counſel of a 
"cnt Chalienge: 49 E. 3. 2. rel 
S. C——Trials per Pais 138. (168)———S. P. Co. Litt. 153. b. (r) 
10. Tf the Plaintiff be retain'd with a Juror, and has of him 20 8. a Br. Chal- 
4. Fee, this is a principal Challenge to the Juror. 2 nge, pl. 
9.4 73. ps 1 


| | So if 
ror be Servant, or of the Robes of either Party, it is a principal Challenge. Co. Lit. 152. he. 


* I a Juror takes a Sum of any Party, it is a Challenge. 49 

3. 2. {> * 
12. [So] If the gives any Money for Eating and Drinking to Br. Chal- 
my Abe tor the Matter in queſtion. 13 b. 41 "tg | lenge, pl. 


60 If any, after he be return'd, do cat or drink at he Charge of either Party, it is a —— 1 


Cauſe of . Co. Litt. 157. b. () | 
13. So if any & r gives any Money for the Eating and Drinki 
of the Juror for one artp for the Matter in queſtion, tho it be with. 


out the Aſſent of the Party, pet it is a good Challenge; for the Juror 
intends that it is given 1 and therefore it is intended that 
je will be more favourable to this Party. 13 Þ. 4 13. 
14 In Replevin &c. the Detendant avow'd for Rent-Service, and the Bendl. r5. 


Plaintiff replied Hors de ſon Fee. The Plaintiff challenged one of the Ju- pl. 17. S. C. 

wm, becauſe he was Steward to the Avowant of his Manor Ec. and ad- *<<vrdingly. 

judged a principal Challenge. Mo. 3. pl. 7. Trin. 2) H. 8. Anon. 2 

15. If the * Plaintiff labours a Furor to _ a according to his * If einher 
y 


(anſcience, tho* the Juror was never ſummon' Sheriff, nor his 4 for 


Miniſters, to appear rr re uror as ſpecially Challenge 
labour d; per tot. Cur. P. 48. pl. 19. Hill. 32 H. 8. | vv 5 * 2 . 
a 


him to do it. Bus if either P labour the Juror, and him to give bis Verdi, this is a 
RR Sr gy ene > this bs 


16. That che Furor is a Fellow-Servant of either Party, is no princi- 
pal Challenge but to the Favour. Co. Litt. x57. b. ( 
J. A Juror was challeng'd, for that he had bought Land of one of the 
Parties in the Suit, (viz..) of the Leſſer, and that the Leſſor did owe to his 
wor 10 J. Notwithſtanding this Challenge the Triors found him to 
indifferent ; otherwiſe it been, per Cur. if the Furor had owed 
Mg e one of the Parties, Bult. 2o. Paſch. 8 Jac, Odill v. 


18. Note, It was granted that ſome of the Grand Fury who found the 
bill might be of Petit Jury. 2 Aich. 11 W. 3. in Caſe of 
the King v. Kirk & Cage. 

19. It the Iſſue be Whether ſuch a County is bound to repair a Bridge, 
one of the County is no IN tho' he may be a good Witneſs. 
6 Mod. * 3 Ann. B. The Queen v. the Inhabitants of the 
County of Wilts. | 


(G. d. 2) 


. ³˙· 0A Ä ted 


* *4 
4 5 L „ — er oe pn SO Y ou ͤ—ü——b— — 2 . i 
a. 


(G. d. 2) Challenge to Jurors. Heu.; Arbitray, 


mmi ſſoner. 
* Br Chal- 1. 17 is not a good Challenge that the Juror was Arbitrator in ti 
pO oo ſame Matter choſen by both Parties. 13 P. 4 13. * 3; 9. 


24. b. 
Br. Chal- 2. But otherwiſe if he was choſen by one Party, and another for tte 
enge, pl 7. other Party. 20 I), 6. 39. b. | 


S. P. cites 

3 H. 6. 24. It was agreed that it was a principal Challenge, That a Juror was Arbitrator for dhe 
Party. Br. Challenge, pt. 156. cites 7 H. 75. 10 S. P. if it be in the ſame Cauſe, becauſe i; | 
intended he will incline to that Party to which he inclin'd before. But contrary of a Commiſſore- 


becauſe he is elected indifferent. Godb. 193. pl. 276. Per Coke Ch. J. nemine contradicente, Trin 1; 
Jac. C. B. Forteſcue v. Cooke. 7 f 


Br. Chal- . So ik an Arbitrator be choſen by one D arty, and another 
- 3 a 5 
e = other Marty, as indifferent Arbitrators, tt a a good Challenge 20 


Iba Juror htm by whom he was choſen, 3 Y. 6. 24 b. Adjudged, 20h, 
A 


choſen by the Plaintiff or Defendant in the ſame Cauſe, and has been inform'd of, or treated of the 


M "er, this is a principal Challenge; otherwiſe it he never was inform'd or treated thereof. Co Lin 
157. 9.(p) 


4. But it is not a Challenge to the Arbitrator, if he was Arbirra 
in another Matter tor the Party, anD not in the fame Matter in guel 
tion. I: Y. 2. | 1 
| 5. As in an Attaint, upon a Recovery in a forcible Entry, it isa 
1 good Challenge on he was Arbitrator of one Party, tor che talk 
ath, 20 D. 6. 39. b. | 
r 6. But other wiſe it is if he was Arbitrator for the Title of the Land 


We YON the Attaint. 20 0. 6. 39. FO that which is now in Queſtion m 


7. So in Debt, it is no Challenge that he was Arbitrator for ore 
Party in a Treſpaſs. 20 P. 6. 39. b. 
See the 8. It is not a good Challenge to a Juror, that he was a Commi 


ng ak ſioner in Chancery of the Denomination of one Party to take the At 


e Twer of the other for the ſame Land, and between the ſame Parties 


miſſioner Mich. 10 Ja, B. R. between OY ort h and Thorpe, per Curtam, 


choſen by judged. 

one of ws 

Parties for Examination of Witneſſes in the ſame Cauſe, is no principal Challenge; for he is made 
by the King under the Great Seal, and not by the Party as the 3 is ; borke may upon Caule 
be challenged for Favour Co. Litt. 157. b. (g) —— 9 Rep. 71. a. in Peacock*s Caſe, Ld. Chancellsr 


cited S. P. as reſolved in C. B. in Ld. Dyer's Time; and ſaid that wi : 4 
46. 3 H. 6. 24. b. Ne ; and ſaid that with this agrees 7 H. 3. 10. b. 9 E. 


(H.4) 


. 


Til. >& = 


Challenge to Jurors. What ſhall be Principal 


H. d) 
Challenge for Malice. What Actions. 


L F there be ſuch Action depending between a Party and the Ju⸗ Trial per 
ror, which — 75 Malice between them, it 19S d good Chal⸗ Pais, 132. 
ence. But other lle it is e Contra, 38 H, 6. 7. 9 


5 they be 
bought by Covin, either before or after the Return; for if Covin be found, then ir is no Cauſe of 
Challenge. Co. Litt. 157. b. (c) 


2. It is a good Challenge that the Patty has Appeal pending Trials per 


nf a Juror. 21 E. 4. 12. 33. Pais, 132. 

. So la Juror has againſt him. 21 E. 4. 12. 33. % 

+ It is a good Challenge that a Juror has Action of Battery Trials per 
de Party. A, 6. J. has Tref * * 7 13 2. 
4 2 a attery pending: 

6. But it is no Challenge that an Action of Debt is depending Trials per 
tetiveen them; for it implies no Malice. 38 Þ. 6. 7. 9 


12 139.0 0 a which do not imply Malice or Diſpleaſure, are but to the Favour. Co. 
N. 0 | 


Che ſame Law of Treſpaſs of Cloſe broken, * 37 Y. 6. 7. Trials per 


ais, 132. 
162)— In Aſſiſe, a Juror was challenged becauſe the Tenant had a Wrir of Treſpaſs depending 
inſt him of elder Date than the Aſſiſe, and return'd before the Aſfiſe; and fo he is favourable. The 
Tenant pleaded that the W rit of Treſpaſs was purchaſed by Covin. See Br. Challenge, pl. 92. 38 H 6. 
6. where it 2 admitted, that were it not for the Covin, the Challenge is good. Br. Colluſion, pl. 
1 cites 8. 
* This ſeems to be miſprinted, and that it ſhould be 38 H. 6. 7. a. at the End of pl 15. 


$. Contra 21 E. 4. 12. 33. which ſpeaks of Treſpaſs generally. 

9. if the Defendant has a Treſpaſs of Battery pending againſt a The Proce's 
Juror in Affiſe, of later Dare than the Aſſiſe; yet this ſhall be a good 3 B 
Challen | fireſs _ 

to. Contra 20 Aff, 11. But there it ſeems the Book is miſprint- the 7e/e , 
f; for it is that the Alfie was of later Date. And adjudged no- 0 
Challenge for this Cauſe. 2. 
tre Tefte of the Merit of Aſſiſe ; and therefore it was ſuſpicious; and the Challenge was ouſted quod mi- 
un, unleſs the Teſte had been after the Aſſiſe. Br. Challenge, pl. 10g. cites 20 All. 1, 


11. It is a good Challenge by a Party, that he and a Juror are at Br. Chal- 
Mae. 30 AN, 24- Admitted. 50 Aff, 4 Admitted. | nge g 135. 
Trials per Pais, 132. (162) 30 Al. 34. 2 


* 
12. It is a good Challenge in Attaint to a Juror for the Tenant, Br. Chal- » 


that the Juror and one ot the Petit 12 are at Debate. 50 All. 4. lenge,pl a 57. 


13. In Attaint, it is a good Challenge to the Juror for the Jlain- g. Chal- 
> that he has a Writ upon the Statute againſt him tor maintaining the lenge,pl.1 47. 
qe Wadi the which Writ was purchaſed beſore this Attaint. 43 c. C. 
14. But ie it is, if he does not ſay that the Writ was pur- 
ed before this Writ. 43 All. 46. | 2 : 
15. If a Juror has a Suit at Law depending againſt the Plaintiff, it 


kems admitted to be a good Challenge. See Sty. 129. Mich. 24 Car. 


R. Loveday's Cale. 


Z LL (H. d. 2) 


Trial. 


(H. d. 2) By whom. 


Trials per [1] 15. 12 is no Challenge, that the Brother of the Party has Aid 
Pais 133. againſt a Juror, 21 E. 4. 33. 

(261 — _ . 

NAS [2] 16. In Attaint it is nat any Challenge to a Juror for t 
* Fol.657- Plaintiff, that he has an Action upon the Statute againſt him ber 
Fr. Chat” maintaining the firſt * Quarrel, which was purchaſed before this Wrt, 
lenge, p1.147. I ait was brought by Caution againſt this Juror and 30 others, ty 
cites 8. C. Have this Challenge, 43 Aff; 46. Adjudged. 


(H. d. 3) Challenge Peremptory to Jurors. Jurors ag 


to be free. 
& .. 2. 1* is a good Challenge to a Juror, that he is a Villein. 96. 
Mong Be. 4.16. + 26 Af, 28. Adjudged. Contra t 10 H. J. 20. I 
6a Sites mitted. 
pl. = Mgr 
21 H. 0 3 


O. 5 
* Br. Challenge, pl. $3. cites S. C. 


+ Br. Challenge, pl. 118. cites 8. C. And the Bailiff was amerced for returning the Villein in the 
Pannel ; Quod nota bene, and Non omittas was awarded. 


So to a Champion in a Writ of Right, it is a good Challenge that he is Villein, ut dicitur; for be nuf 
be a Freeman. Br. Challenge, pl. 196. cites 3 H. 6. 55. 


+ Br. Challenge, pl. 220. cites 8 C. That it was ſaid that it a Villein be regardant to a Manor, be 
may be ſworn between him in Reverſion and a Stranger during the Leaſe, Quere. 


2. He that is of a Jury muſt be Liber Homo, i. e. not only a Fre- 
man, and not Bond, bur alſo one that has ſuch Freedom of Mind, that 
he /tands indifferent, as he ſtands un worn. Co. Litr. 155. a. (d) 


3 (H. d. 4) Ought to be * Legales Homines. 
mean, that | | 
they ſha ] 2 JT its a good Challenge to a Juror, that he was born out © 
any juf Ex I the Ligeance ot the King, tho he came into England wen 


[1 
iin, 2 H. he was an Infant, and has always after continued here, and has bet 
Hit. PL.C. || ſworn to the King ; for notwithſtanding this, he continues a 
* — Alien. 14 D. 4. 19. 
en worn 


in Leets and Juries, does not make bim a Liegeman of the King. Br. Challenge, pl. 48. cites 8 Cc 
Trials per Pais 133.) 163) 


Br. Chal- [2] 3. It is a good Challenge to a Juror is outlawed ; f 
lenge, pl. then he 18 not Legalis Domo. +: D. 6. 30. ont * 


64. cites N | 
8. C-——5S, P. Trials per Pais 276.-——If a Man be outlawed in 7; reſpaſs, Debt, or 1 


00 


il 


SI >> I 


er 


Trial. 271 
Ton, this is a principal Cauſe of Challenge ; for he is Exlex, and therefore is not Legalis 
Homo. Co. Litt. 158. a. (e) And the Statute 11 H. 4. extends to Perſons outlawed in Per/onal 
Hions, becauſe an outlawed Perſon is not accounted Probus & Legalis Homo to be ſworn in an In- 
cucſt, and may be challenged for that Cauſe. By the greater Part of the Juſtices at Serjeant's-Inn, 
upon Conference there. Cro. C. 134. pl. 9. Mich. 4 Car. Sir William Withipole's Caſe.— Jo. 198. 8. C. 
8 P. 2 Hawk. Pl. C. 417. cap, 8. 25 but ſays it ſeems it is not a principal one, but only to the Fa- 
e Outla 


wur, unleſs the Record of t wry be produced, if it be a Record of another Court, or the 
Term &c. ſhewn, if it be a Record of the ſame Court. 


3. Every Juror that is returned for the Trial of any Iſſue or Cauſe, 
ought to have 3 Properties. 1ſt. He ought to be dwelling moſt near to the 
Place where the — is moved. adly. He ought to be n [uff- 
dent both for Vuderſtanding and Competency of Eftate. 3dly. He ought 
0 be Jeaſt ſuſpicious, i. e. to be indifferent as he ſtands unſworn, and 
then he is accounted in Law Liber & Legalis Homo; otherwiſe 
he may be challenged, and not ſuffered to be ſworn. Co. Litt. 155. 

b 


4 b. 
4 If the Juror be attainted or convicted of Treaſon or * Felony, or for If a Man be 
any Once to Life or Member, or in Attaint for a falſe Verdict, or tor attainted of 


Perjury as a Witneſs, or in a Conſpiracy at the Suit of the King, or in ters Fes 
any Suit 1 we tor the King or tor any Subject) be adjudged to the hne 


Pullory, Tumbril, or the like, or to be brand:cd or to be ftigmatized, or to atterwards 
have any other Corporal Puniſhment, whereby he becomes infamous; (tor be ſworn of 


tis a Maxim in Law Repellitur a Sacramento infamis) Theſe, and the 42 ni 
like, are principal Cauſes of Challenge. Co. Litr. 158. a. (e) 8 
& Legalis 
Homo ; for Pœna mori poteſt, culpa perennis erit; and therefore ſuch a one ſhall not be ſworn of an 
Iueſt ; and this is a good Challenge to a Juror returned to ſerve, that he hath been before attainted 
of Felony, and tho* pardoned for the ſame, yet he is not a ht Perſon to ſerve of a Jury. Per Coke Ch. J. 
2 Bulſt. 154. Mich. 11 Jac. in Caſe of Browne v. Craſhaw, cites 11 H. 4. fo 4i. b.—S. P. Brownl. 


Anon. 
1 P. And ſo of Forgery on 5 Eliz. 14 And Serjeant Hawkins ſays, it hath been holden, That ſuch 
Exceptions are not ſalved by a Pardon. And yet he ſays it ſeems that none of the aboye-citcd Chal- 
knges are principal ones, but only to the Favour, unleſs the Record of the Judgment or Conviction be 
produced, if it be a Record of another Court, or the Term &c. be ſhewn, it it be a Record of the 
me Court. 2 Hawk. Pl. C. 417. cap. 43. S. 25. 


5. The old Books have ſaid, that if a Man be excommunicated, he could 8 P. 2 Hawk. 
vor be ol a Jury. Co. Litt. 158. a. (e) PI. C. 417. 
„ 


(H. d. 5) Challenge to a juror. 


JT is no Challenge to a Juror in Bank, that he was not ſummon- 
ed of 15 Days. 17 E. 3. 73. b. | : 
2. It is no Challenge in Quare Impedit, that the Juror is a Pariſhio- So in Aſſiſe. 


| . . i Br. Chal. 
#, for the Right of the Church is not in Debate. Br. Challenge, pl. Jen * 3 
cites 17 All. 15. cites 22 Aſſ. 


P 25. i 
»in Debt, or any other Action, where the Right of the Church comes not in Queſtion, a Pariſbioner 
$0 principal Challenge. Co. Lirr. 157. b. (t) 

But in a Cauſe where the Parſon of a Pariſh is Party, and the, Rigbt of the Church comes in Debate, 
vPariſbioner is a principal Challenge. Co. Litt. 157. b. (1)———Br. Challenge, pl. 180. cites 21 E. 
+32. Per Nele Fu. a 


, 3+ If the Juror hath Part of the Land that depends upon the ſame Title, In Eje&t- 
dis a principal Challenge. Co. Litt. 157. a. (g) ment &C. 


the Parties 


were at Iſſue, and the Plaintilf challenged one of the Jury, becauſe he kel Land wider the ſame Title us 
the 
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the Defendant did, which was proved by a Witneſs produced for the Plaintiff, and thereupon the Jun 
was withdrawn, 2 Le. 40. pl. 53. Mich. 3o Eliz. in the Exchequer, Green v. Everard. 


At a Trial at Bar the 8 was, Whether the Fair call'd Wa. 
bill Fair ſhould be kept at Wayhill or Andover. One of the Jury, & 
- lived at Wayhill, was challeng'd, for that the Fair would occaſion M.. 
nure to improve the Ground. On the other Side it was conſider'd, thy 
the Fair occaſion d Trampling of the Graſs ; and this being a Challeng, 
to the Favour, 2 of the Jurors was ſworn to be Tryers, and heir Oat 
was, You ſhall well and truly try whether A. (the " apint challenged) flanis 
indifferent between the Parties. 1 Salk. 152. pl. 1. Trin. 1 W. & M 
Anon. 

5. It has been allow'd a good Cauſe of Challenge, on the Part of th, 
Priſoner, that the Furor has a Claim to the Forfeiture which ſhatl be rail 
by the Party's Attainder or Conviction, 2 Hawk. PL C. 418. cap. j. 
S. 28. cites State Trials, Vol. 1. fol. 502. h 

6. It is a good Challenge to a Juror to ſay that he ig return'd hy, 
wrong Name. Trials per Pais 146. (175) 


«x (L d) Challenge to Jurors. For Favour, What ſhall be 
195 good Challenge. | JYords ſpoke by a Juror as to the Cauſe.) 


See (G. d) 1. I a Juror ſays that he will paſs for the one Part, this is a good 
Trial * Challenge for Favour, it he ſaid it in Favour of him. 
Pal 5 33 I), 6. 25. 

1 2 


* Br Challenge, pl. 55. cites S. C. — Such Saying is a good Challenge. Br. Challenge, pl. go. cites 
21 H. 7. 29. 


Br. Chal- 2. But if he does not ſay ic in Favour, but for the Conuſance which 
lenge, pl. | he had of the Thing in Iſſue, it is not a good Challenge for Favout, 


25. Cites S.C. 


2 Hawk. T7 ID. 6. 25. 
Pl. C. 418. 
cap. 43. S. 28. S. P. 


Trials per 3. [And] It is no Challenge to the Juror, that he ſaid that he 
"oy 33. would pals for the one Party, unleſs it be found by che Triors or tix 
N Court, that he ſaid it more for Favour than for the Truth of the Mat- 

ter. 20 D. 6. 40. 

Upon a Trial at the Bar a Juror was challenged, for that he {aid 

unto one of the Parties, Provide you to pay, for if I am fworn, I will gib 

ny Verdict againſt you ; and that this is true, the Party ro whom the 

Words were ſpoken did offer to depoſe the ſame, if he may be ſuffers 

to ſwear ; and whether he ſhould be ſuffer'd in this Caſe ro ſwear to 

rove this, he being one of the Parties, was the 8 Fenner |. 
aid, He may well be ſworn in this Caſe to prove the Challenge good; 
and by the Court he was allow'd to be ſworn, to make good the Cauſe 
of his Challenge; which being proved by his Oath, the Triors found 
him for this Cauſe not to be indifferent, and therefore he was with 

drawn. Bulit. 20. Paſch. 8 Jac. Odill v. Tyrrel. 
5. In Evidence to an Inqueſt it was obſerved, 1. The Iſſue being 6 
Way or Not a Way, a Juror was 7 and being for the King, 
a 


Cauſe was ſhew'd preſently that he had ſaid that it was a Way, * a 
pr 


Trials per Pais 133. (163) 


P Triad — — 
rial. 


4 otherwiſe it would be a Prejudice to the Country ; which being prov'd 
4 ſer aide. Keb. 71. pl. 41. Trin. 13 Car. 2. B. R. The King v. 
che Inhabitants of 8 5 ' | 

6. If a Perſon be indicted of High Treaſon, and one of the Furors be 
challenged for havin ſaid that He was guilty, or that He would be hang d, 
'hig is a good Cauſe of Challenge, 1 Salk. 1 53. pl. 3. Cooke's 


Cale. 


GT 


d. 2) Challenge to the Juror for Favour. [II here 
the King is Party.] | 


TN an Action brought between the King and another, the Subject see (M. 4) 
cannot take any Challenge to the Juror for Favour of the p! 5.5.C— 
part of the King. 15. 15 Ja. B. R. in Lorterſols Caſe. Per ( 
Curiam. Trial per 
(153)——1t is ſaid that the Subject cannot take a Challenge for the Favour againſt the King, ; 
erery one is bound by his Allegiance to favour the King. But if no more be meant by ſe Books 
thn that ſuch a Challenge is nor good, without ſhewing ſome actual Partiality in ſuch Sheriff or Juror, 
y [ime particular Cauſe in reſpect — the King may influence them, it ſeems not clearly ſettled how the 


King in this Reſpect hath a greater Privilege than the Subject; which yet it ſeems agreed that he 
bh. 2 Hawk. Pl. C. 419. cap. 43. 8 32. 


2. As in an Indictment of J. S. of Barretry, the Defendant cannot Trials per 
take any Challenge to the Juror of Favour of the Part of the King, *** 133: 
P. 15 Ja. Banco Regis, Tse Caſe, adjudged. (163) 

3. The Subject may challenge the Polls where the King is Party; 
and if a Man be outlaw'd of Treaſon or Felony at the Suit of the King, and 
the Party for avoiding thereof alleges Impriſonment, or the like, at the 
Time of the Outlawry, tho” the Itive be joined upon a collateral Point 
yet ſhall the Party have ſuch Challenges as if he had been arraign' 
upon the Crime ieſelf for this by a Means concerns his Lite alſo. Co. 

Litt. 15. b. (d) 

4 In an Information for a Forgery the Defendant challenged one of 
the Fury, tor that the Proſecutor had been lately entertained at bis Houſe ; 
nd this was admitted a good Challenge to the Favour, tho' againſt the 
King. Vent. 309. Paſch. 29 Car. 2. B. R. Anon. 

5. It hath been ruled to be a good Challenge of a Juror on the Part 
of the King, that he hath given his Dogs the Names of the King's Wit- 
wes, 2 Hawk. PL C. 418. cap. 43. S. 30. 


K. d) Challenges. How they are to be taken of a Sl 
Record. — 


J Age, if the Plaintiff challenges a Juror becauſe he has an Trials per 


Action pending againſt him in the ſame Court, for maintaining the Fais 133. 
fri Quarrel, which was purchaſed before this W rir, he need not thew For then the 


- Record to the Court, becauſe it is in the ſame Court. 43 All. in forthe 
X eco 


Br. Challenge, pl. 147. cites 8. C. 
4 A 2. But 


8 


274 Rey Trial. 


2. But he ought to ſhew the Day and Term of the 


* 


Record, the 


by the 

be in the ſame Court. 43 All. 46. appear 

Br. Chal- 1. But it the Record be in another Court, he ought to ſhew it tot 4 40 
lenge,v1-747- Court, other wile it is not a principal Challenge, 43 At, 46. ere, 
That he ought to ſhew it immediately. Day * 
Eliz. | 

10 

— Part 

it 1 

x. 4 | | 4 by th 

(L. d) Challenge to the Jurors. At what Time it may 1s 

| be taken. 1 

ol c 

1 

See (G d) t. X FT ER the Array is affirm'd, a Man ſhall not have ſuch Chy. * 
55 3.— lenge to a Juror, which would have been ſufficient Challeng: ag 
Trials per to the Array. 49 E. 3. 2. b. 49 Alſiſe 1. Curia, * 
(163) a the 
See (G. d) 2. As it is not a good Challenge to a Juror that he was put in the rouc 


Pannel at the Denomination of the other Party; for this had been a 


gt. Chai 
"nc" vl. good Challenge to the Array, the which he has accepted good, + 
| 55 ks E. 3. 1. b. + 49 Aﬀt, 1. Curia. 5 


S. C. — 
Trial per Pais, 133. (163) 
+ Br. Challenge, pl. 150. cites S. C. 


Trials per 3. a Pan challenges a Juror for Non-Sufficiency of Frank-tene- 
263) ment, and this is adjudged againſt him, yet he may challenge him, be- 
(163 0k OE Fe GREENE 
6. 18. b. 

4. Ik the Inqueſt remains for want of Hundredors Pattits 
may afterwards have Challenge to the Polls for other — 4 22 E.4 

1 Challenge 62. per Curiam. 
2 per 5. Ik the Jury upon finding of the Principal do not tax the Damages, 
( * for Which a Venire facias Iſſues to the ſame Jurors to tax the Damast, 
the Ray cannot take yy Challenge to the Jurors tor a Cauſe betore 

the firſt Trial. 22 E. 3. 8. b. 
Jon. 10 6. Bur they may take any Challenge for a Cauſe ariſing after. 22 E. 


J. 
rials per 3. 8. b. 
Pais 134. (136) 


be 
(t 


Br. Chal- . In Aſſiſe, if after 8 are ſworn the Aſſiſe remains for Default of fi- 

Rnge, pt: rors, upon which a Tales is granted; at the Return of it the [artits 

$*C.__ map challenge the firſt Jurors, for Cauſe ariſen of later Time. 28 Af. 

Bac the 44. Adjudged. 
u ror was at 


another Time ſworn, and the Jury remain'd, it was awarded that be ſhould be ſcvorn; for now he ſhall ur 
| have any Challenge but that which comes of later Time; and no principal Challenge, Quod nota. Br. Chal- 
lenge, pl. 50. cites 9 H. 5. 7. Jenk. 310. pl. 88. 


Br. Chal- 8. But cannot llen them for any Cauſe which is not hap- 
lenge, pl. pen' d of 1 — Ex All. 5 7 


130. Cites ; 
S. C. ——— Brownl. 275. Mich. ? Jac. C. B. Anon. 


Trials per 9. Sa the King cannot challenge a Juror after he is ſworn, uni 
_ 134 it be for Cauſe happening atter E was ſworn. D. 16 Ja. B. pil 
Three were Curiam, 

indicted of | | 
Murder, and eleven of the Jury only appeared at the Trial, and were ſworn ; but one of them was e 


r 


TOs 


— ct. md 7 = 


0 2 23 = . WT 18 
— EEE — — ed Ae mA 2 e. * 0 924 
Trial ; 5 
Tlal. 2 
. — — <, 
Weine 1 


* the Priſoners. A Tales wwas awarded for the Queen, and the Trial put off till another Day when the Jur 

5 ard, jou then one of the Furors who appear'd the firſt Day and was ſworn, Was challenged for the . 
„A Cauſe in eſſe at the frft Day, but not then known to the Queen, viz. that he was within the Diſtreſs of 
Me Maſter of one of the Indiftees. The Juſtices of B R. being in Doubt, ſent to C. B. whoſe Opinion 
vere, that the Queen could not have that Challenge now, any more than ſhe could have had it the firſt 


frer the Juror was ſworn, tho' the ſame Cauſe was till continuing. Velv. 23. Mich. 44 & 
. 3 R. ron Caſe. Noy. 48. S. C. but not S. P. * 3. Mich, 44 & 45 


10. In B. R. at the Venire Facias, all the Pannel was challenged by the 
Parties, and the Decem tales was challenged by the Defendant ; by which 
ir was awarded that one challenged by the Plaintiff, and another challenged 
V the Defendant, Fee, be Triors ; and the Defendant challenged him who 
«1s choſe for the Plaintiff, and ſbeu d how he was favourable to the Plain- 
tf. An therefore he was ſtruck out notwithitanding the firſt Award 
ot the Court. Quod nota. Br. Challenge, pl. 51. cites 9 H. 5. 11. | 
11. A Man was arraign'd of Treaſon, and 8 were ſworn, but it remain'd 2 H. Hiſt. 
far Default of Furors, and at another Day he challenged part of them who Pl. C. 270. 


were ſworn at the former Day peremptorily, and part for their Frank-tene- 8. * 
nent _ both Challenges allow'd; the one in Favorem Vitæ, and the It y Man in 
other becauſe it may be that they are inſufficient of later Time. Quære if Caſe of 
the like ſhould be in Action between Party and Party which does not Ins 
touch Life. Br. Challenge, pl. 193. cites 32 H. 6. 26. 323 and 


he be tried 
indifferent, yet he may Challenge peremptorily. Co. Litt 158. a. () So a Juror SALE was challenged 
for Cauſe and found indifferent; and the Fury remain'd for Default &c. by which Tales was awarded re- 
tyrnable in another Term; and now the Defendant challenged the ſame ”=_ who was ſworn before peremp- 
wrily. And awarded a good Challenge per Fineux and Cur. for he may Challenge - Cauſe again for 
Gul _ o later Time. Br. Challenge, pl 75. cites 14. H. . 19.—— 8. P. Ibid. pl. 194. cites 2 R. 3. 
2 H. Hiſt. Pl. C. 250. cap. 35. cites ſame Caſes. S. P. Co. Litt. 158. a. (I) Burt contra if he 
had challenged for Cauſe, and the Juror found indifferent, and ſworn, there at this Day he cannot Chal- 
lenge bim peremptorily, but contra at another Day; for now it ſball be intended that he had Cauſe to chal- 
e him peremptorily coming of later Time. Br. Challenge, pl. 75. cites 14 H. 7. 19. But if a Man 
challenge him for Cauſe, he muſt ſhew a Cauſe happen'd after the former Swearing. 2 H. Hiſt. Pl. C. 
2:0. cap. 35. 
8 = wt a Man arraien'd of Felony upon Indictment Challenges all the Jurors for Canſe, there when it 
eames to the Peruſal of the Pannel, he may relinquiſh it and challenge peremptorily. Quod nota. Per Cur. 
Br. Challenge, pl, 86, cites 37 H. 6. 8. 


12. If a Furor is challenged for Favour, and found indifferent ; after and 
before that he is ſworn he cannot be challenged for the Hundred. Br. 
Challenge, pl. 83. cites 9 E. 4. 16. 

13. It the one Party challenges a Juror, and the other nat, and after he The De- 
who challenged releaſes his Challenge, the other may well challenge; Per Man 


Cur, Quod nota. Br. Challenge, pl. 83. cites 9 E. 4. 16. Ek 


c ben the In- 
queſt was peruſed, and they came to bim, the Demandant releaſed his Challenge ; and then the Tenant chal- 
lenged him <oho did not challenge him at the firſt, and yet good, and he had not loſt his Time, and fo his 
er ſhall be tried; by the Opinion of the Court; quod nota. Br. Challenge, pl. 86. cites 57 


& if one be challenged by one Party, it after he be tried indifferent, it is time enough for the other 
Party to challenge him. Co. Litt. 157. b. 

But where a Juror is not challenged by one Party who had ſufficient Cauſe of Challenge, and after- 
vards is challenged by the other Side, and afterwards the Party does releaſe his Challenge; in that 
Caſe the firſt Party cannot challenge the ſame Juror again, becauſe he did foreſlow his Time of Chal- 
lenge, and he had admitted the Party for to be —— at the firſt. Godb. 234. pl. 325. Mich. 11 

Jac. in C. B, Canden v. Symmons. 


14. If the Party does not challenge on the firſt Peruſal of the Pannel, he 
ſhall not be ſuffer'd to challenge it afterwards. Quod nemo dedixit. Br. 
Challenge, pl. 2. cites 27 H. 8. 2. per Fitzherbert. Quod nora, ſays 37 

is. In Fry is kur be in Par favrn, and in Parr on, by which 

15. Ht a Fury in Attaint be in Part n, and in Part not whic 

Su 2 at another Day one of thoſe who was firſt ſworn is chal- 
knged, he need not ſhew Cauſe of later Time immediately, till all the * 
ö ne 
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nel be peruſed, and then the ſhewing of ſuch Cauſe ſhall be time enoy 
By all the Juſtices in C. B. Dal. 11. pl. 10. Paſch. 5 E. 6. C. B. . 
born's Caſe. V 
If the Chal- 16. Defendant challenged the Array, which was aſirm'd; he (1, 
lenge _—_ not now challenge the Polls, without ſhewing Cauſe at the Cummencenem 
found againſt but the Plaintiff may; per Cur. Dal. 24. pl. 3. 4 & 5 P. & M. a 
that hes it, yet he ſhall have his particular Challenge to the Polls. Co. Litt. 156. b. 


S. P. For 17. Challenge o the Furors of the Grand Aſſiſe ſhall be taken before th, 
— oy Return of them, (viz.) when they are aa by the 4 Kniphoe” per 
3 — omnes Tulticiatiog Dal. 68. pl. 36. 6 Eliz. Squirrey v. R 


there can- 


not be any Challenge taken to them. Co. Litt. 158. a. (m) 


18. In Replevin the Plaintiff challenged a Faror for the Hundred, by 
which it was tried that be was not a Hundredor, and the Clerk wrote 
(præter H.) upon his Head in the Pannel ; and after this Trial the De. 
fendant ſaid, that * {a was at another time ſworn in this Matter, and 
ſhet d the Record; and yet he was not received to ſay this, becauſe he 
faid it roo late, and the Court ex Officio cannot aid his Negligence. 
Bendl. 263. pl. 274. Trin. 17 Eliz. C. B. Waters v. Walſh. 

19. A juror was put by after he was ſworn, becauſe of Kin to the 
Plaintiff &c. Clayr. 78. pl. 130. Spotord's Caſe. 

20. He that has divers Challenges muſt take them all at once, and the 
Law ſo requires indifferent Trials, that divers Challenges are not ac- 
counted double. Co. Litt. 158. a. (g) 

21. There can be no Challenge to the Pannel or to the Polls, til: 
there be a full Fury. Relolved. Hob. 235. pl. 297. Vicars v. Lang- 
ham. 

22. A Perſon indicted of Buggery challenged one of the Jurors, who 
was the Foreman, and was ſworn, and mark'd ſworn by the Clerk betore 
the Challenge was heard by the Court; and becauſe rhe Attorney- 
General would not aſſent to alter the Record, the Challenge was difallowd. 
Cro. C. 291. pl. 2. Hill. 8 Car. B. R. Hopeſtill Tylden's Caſe. 

23. It the Defendant does not appear at the Trial when he is called, he 
loſes his Challenge to the Jurors, altho' he does afterwards appear. 
Trials per Pais 146. (175) 

24. All Challenges muſt be taken before the Furors are ſworn, Trials 
per Pais 145. (173) 


bol eo. (M. d) Challenges. In what Caſes he who challenges 
WING ought to ſhew the Cauſe immediately. 


Trials per 1. E the Defendant challenges the Array which is found againſt him, 
ole 134- and the Array affirm'd, and atter challenges a Juror, he ought 
* Br. Chat. to ſhem the Cauſe immediately. 33 Þ. 6. 21. 27 P. 8. 26. O. 3 Eb 
lenge, pl. 16. 201. 66. 7 I, 4. 41. b. 46. 20 Afl. 15. 19 Aff, 6. adjudged, 43 E. 5 
cites $. ©— Challenge 93. 22 E. 4. Challenge 61. 7 P. 4 41. b. 46. 


contra if he challenges the Polls, without having challenged the Array before ; for in ſuch Caſe he ſhall ftay 


1 peruſed to the End of the Pannel. Nota the Difference. Br. Challenge, pl. 147. cites 43 
46. 


2. The 
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ſame Law, it after the Challenge taken, and before Trial, Trat per 
+ his Challenge; for this is in nature of a Trial, inaſmuch : a 134: 


"he confeſſes his Challenge not good. 27 Þ, 3. 26. Contra 17 . Cha 


| At. 0 | lenge, pl. 6. 
D, 7 ON cites S. C——S, C. cited Bulſt. 114. Paſch. 9 Jac. in a Mew ; 


—_— 


. But if there are 2 Detendants, and one challenges the Array, and Trials per 


fer he and che other challenge a Juror, the other ſhall not ſhew his _ 14 


Cauſe immediately. 33 D, 6. 21. b. „ 
lenge, pl. 16. cites S. C. 


Tf 9 of the Jury are ſworn, and 2 are challenged, tho? there ts not 

iy other Juror, (0 that it appears that there cannot be a full Jury, 

t the Cauſe of the Challenge ought to be ſhewn tinmedtately, be- 
a1ſe the lame Jurors are to ve returned again, and then they can- 
not be challenged for the ſame Caule, but for any Caule after, M. 
11 Ja, B. N. between Pover and 9 adjudged. 

;. If tome Jurors are ſworn, and there are not ſuſſicient, by which Trials per 
i Tales is granted, and at the Day of the Return one ot the firit Jurors 4 164) IS. 
:cullenged, he ought to ſhew Cauſe of Challenge immediately, he & 7 
ring ſworn at another Time. P. 16 Ja. B. B. between Cavrie/, mained ty 
emis, and Dame Rolle adjudged, P. 40 El. B. R. between Clifford Challenge 
and Cavendiſh. | when ſix 


were ſworn, 
nd therefore Tales was awarded returnable &c and at the Day the Defendant challeng'd one of them col o 


wa; challenged be/ore. Brian and Vaviſor ſaid, Then you ought to ſhew Cauſe immediately, and al/s 
Canſe ariſing of later Time, Br. Challenge, pl. 73. cites 14 H. 7. 6. 


6. In an Action between the King and a common Perſon, As in an See I d. 2) 
Idictmenr of Barretry, the Octendant, if he challenges any Juror, — = 
night to ſhew Cauſe immediately, 19. 15 Ja. B. R. Torrer/o!”s pais 1 
Cale adjudged, becauſe it is againſt the Ring. M. 11 Ja. B. B. (164)— 
gane 8 Cale adjudged. | The Defer- 

So in an Attachment upon a 8 againff a rior, for not 7" * 
cciving to a Corody him to whom the Ring has given it, in an %%% Kine 
ue upon it between the King and the Drior, it the jIrtor chal⸗ enged a 
knges a Juror, he ought to ſhew Cauſe immedtatelp, becauſe the 7, and 


ang is Party. 38 Aff. 22. Adzudged. * aa 
3. The — Law in a Preſentment of a Nuſance. Contra 19 Af, ook oy 
6. IdmitteD. Cauſe im- 


9. But in an Inqueſt between the — and a Stranger, if the Stranger mediate!y, 
challenges a Juror, he is not compellable to ſhew Cauſe immediate⸗ 2 the 


. - 4 5 I n a5 
I»; tor in this Caſe the King is not but as a common Peclon ot the Pig. . 
kealm. 6R. 2. Challenge 105. Per Curiam. Challenge, 
. 141. Cires 

8 Aſſ. 19,—Where the King is Party, if the other Side challenge a Juror, Je onght to os the Cane 
, Challenge immediately, and two Triors ſhall be choſen, viz the 2 Foremen, which are ſworn ; 
nd they are to inform the Court whether for that or any other Cauſe, the Jury challenged is indit- 
ferent or not. 1 Bulſt 194. Paſch. 10 Jac. Anon. 

When a Priſoner challenges for Cauſe, he ought to ſhew his Cauſe preſently, becauſe it is the 
King's Suit. 1 H. 5 10. b. 38 Aſſ. 22. Bur ſome Books are, that he ſhall not ſhew Cauſe till the 
Pane] be peruſed. 6 R. 2. Challenge 105. But he mult ſhew all his Cauſes rogecher per 24 Elir. 
6 Bracket's Caſe. 2 H. Hiſt. PL C. 274. cap. 36. | 


10. 33 Ed. 1. Stat. 4. Enacts, That of Inqueft to be taken wherein the In an Infor- 


lg is Party, notwithſtanding it be alleged that the Furors or ſume of them Nation of 

le not indifferent for the King, yet ſuch Inqueſts ſhall not remain untaken Kuss bow 
that Cauſe ; but if they that ſue for the King will challenge any of thoſe Counſel 
Jurors, they ſhall aſſigu a Cauſe, and the Truth of the Challenge ſhall be challeng'd a 


mured of + according to the Cuſtom of the Court. . 


0 ſnew the Cauſe; for this Statute takes away the general Challenge, Quia non ſunt boni pro Rege. 
all the Court, e::cept Wylde, who ſeemed to be of another Opinion, ordered the Pannel to be firtt 
4 3 gone 


* + 
a. 


— 
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ne thro* with, and that if there were enough, the King is not to ſhew Cauſe, Vent. 
Paſch. 29 Car. 2. B. R. Anon, , ; | n 

In an Information for taking away the Ld. B's Daughter, the Counſel for the King challenged ſung 
of the Jury; and it was inſiſted for the Nefendant that this Statute requires that the Cauſe of Chal! 
; ought to be ſhewed preſently, and to inforce the Counſel for the King ſo to do, the Deſendat, 
Counſel challenged Tours paravaile. Bur reſolved per tot. Cur. That by this Statute the 


* K - oi 3 SR 


| to ſbew Cauſe of his Challenge, but not before all the Jurors are called over; for if there are ads s 
[ thoſe who are challenged, then no Cauſe ſball be ſhewn of that Challenge, Thereupon the Defendans 
| linquiſhed their Challenge, and the Jurors found the Defendant guilty, Raym. 473. Mich, 34 Cu. 
# 2. B. R. the Lord Grey's Caſe. Skin. $2. pl. 23. S. C. accordingly ; but that the Defenda d 
þ muſt ſhew Cauſe immediately, and the King muſt ſhew Cauſe before the Jurors are drawn and can, * 
not challenge * peremptorily. —2 Show. 218. pl. 225. S. C. but S. P. does not appear. : 
In an Indictment for Murder, 3 Juſtices of B. R. held that the Queen might challenge Perembter F be 
without Cauſe ſhewn, but upon ſending to C. B. the Juſtices there were all of a contrary Opinice mir 
Moor 595. pl. 809. Paſch. 33 Eliz Savage v. Brooks. 
| It ſeems to be clearly ſettled at this Day, that this Statute being general, extends as well to all Ci. 
5 minal-as Civil Cauſes: However, if the King challenge a Juror before the Pannel is peruſed, it is 
agreed that he need not ſhew any Cauſe of his PR till the whole Pannel be gone thro', and; 
appears that there will not be a full Jury without the Perſon fo challenged. And if the Defendant in 
order to oblige the King to ſhew Cauſe preſently, challenges Tours paravail, yet it hath been adjude' 
that the Defendant ſhall be firſt put to ſhew all his Cauſes of Challenge before the King need to fie 
&ny. 2 Hawk. Pl. C. 413. cap. 43. S. 3. 
So it is in Keble's Statutes, but in Raſtal it is (After the Diſcretion of the Juſtices) 


. 


Note, whete 11, Nota by the Court for a Rule, that if after the Challenge taken 
the Defen- he Array, and two Triors are elected, and ſworn, and the Fury return 


— found to be indifferent, atterwards the Defendant who challenged the &r- 


the Array, Tay challenges the Furors by the Polls, he ought then to put in, and toſbro 
two Triors the Cauſe ot his Challenge preſently. Otherwiſe it is where there am u 


_— Triors {worn ; there he is not to ſhew the Cauſe of his Challenge until 
: be ſworn, the other Jurors, which are not challenged, be ſworn. Bulſt, 113. Puch 
; and find 9 Jac. in a Nota. 

them indiffe- 22 

rent, afterwards the Plaintiff challenges ſome of the Jurors by the Polls, he is not to ſhew the Cai: 
4 of his Challenge preſently, but to ſtay till the Pannel be peruſed, and all the reſt ſworn, Bur if the 
Defendant do challenge by the Poll, he is to ſhe the Cauſe of his Challenge preſently ; and ſo isthe 
| Courſe and Practice, and ſo the Difference is where the Plaintiff challenges by the Poll, and <vhere the Dr- 

fendant after - Array challeng'd, and by the Triors found to be indifferent. Bulſt. 114, 115. Paſch 
| ac. in a Nota. 

: The Defendant firſt challenged the Array for Conſanguinity in the Sheriff to the Plaintiff ; and this 
| was tried againſt him. Then he challenged the Polls; Sed non allocatur, without ſhewing Cauſe in- 

mediately for every one as he challenged him. Mo. 846. pl. 1145. Mich. 13 Jac. Luke v. Clerke, 


Q 
N. d) Challenges. At what Time he ought to ſhew b 
Cauſe. — 
See (M.d) 
(8. d) 


Trials per I. B common Perſons, if the one Party challenges a Ju. 
Pais 135. ror of the — Pannel, he: ought to thew Cauir beioe 
(164) the Tales ſhall be peruſed. M. 22 Ja. B. R. between the K aud 
Sture ANICLED. NN 

2. [So] in a Traverſe of an Office, which was found for the King, if 

the King challenges a Juror of the principal Pannel, it ſeems that 

he ought to ſhew Cauſe before the Tales ſhall be peruſed. H. 2: Ja. 

B. K. between the King and Sture. this was a Doubt; but tte 

for the preſent one of the Tales was ſworn without ſhewing Cale 


(O. d) Chal 


Derr 


E 


0 
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— if — , — 


— 


0. d) Challenge to a Juror. Drawn. In what Caſes 


he ſhall be drawn without Cauſe ſhewn of Challenge. 


1 IF Defendant challenges the Array for Favour, and Plaintiff alſo Br. Chal- 
1 challenges, without ſhewing Cauſe of Challenge, the Array ſhall lenge, pes 
be quaſh'd. 8 B. 4. 22. b. Adjudged; but the Book ſays, Quod (but ys, 


rum. | * | 
22 ta, inſtead of Quod mirum!] 


2. Tf the Challenge of one Party and of the other be peremptory to it both 


a Juror, he ſhall be drawn immediately. 3 D. 6. 38. b. 20 13. Parties chal- 


a ſu- 
ror, he ſhall be drawn immediately. And nota, That Challenge may be releaſed for the Kin Quod 
nota bene. Br. Challenge, pl. 110. cites 20 Al, 13.——Trials per Pais 135. (164) 


3. So if the Challenge by the one be for Favour, and by the other Br. Chal- 


be Peremptory, he ſha drawn. 3 Þ.6. 38. b. lenge, 12 8. 
Trials per Pais 135 (164) 


4 Ik one Party challenges a Juror for Non-ſufficiency and for Fa- Br. Chal- 
vour, and the other 228 him becauſe he has nothing in the Hun- 1<"8*, pl. 8. 


de'; tho' this laſt Challenge be not peremptory, for tho' it be 1 
found, yet he 


all not be ouſted of the ]Pannel, but ye ſhall be drawn, ſuch Caſe 
becauſe he 8 C llanged by both Parties. 3 D. 6. 38. U. 39. Curta. where he 1s 


challenged 
by both Parties, he ſhall be drawn without being tried. And ſays, Sic vide, that a Man ſhall hade 2 
„z Challenges together ; for Challenge ſhall not be ſaid double ; and it is the common Practice to take all 
the Cauſes together. Quod nota. 


5. Tf an Inqueſt be taken by Default of the Defendant, and Plaintiff * Br. Chal- 
challenges a Juror, he ſhall not be drawn without Cauſe ſhewn ; for lenge, * 
te Court is the 3d Perſon indifferent, tho Defendant has made .. 8.0. © 
Ocfault, * 2 Þ. 4. 15. adjudged, Contra +} 28 Aff, 42. That inqueſt 


was awarded 

for Default of the Defendant, upon which the Plaintiff challenged ſeveral Jurors, and the Clerks would 

tavedrawn them without Trial, becauſe the Defendant had loſt his Challenge. And the Court 

— not ſuffer it, but tried them; by which ſeveral of them were ouſted, and ſeveral ſworn, 
nota. 

It was aid by 4 Clerks, viz. Prothonotaries, as it ſeems, That he againſt whom Aſſiſe is awarded by 
Deſault, ſnall not have Challenge to the Aſſiſe. And there it was agreed, that in this Caſe if the Plain- 
iff challenges any Juror after the Aſſiſe awarded by Default againſt the Tenant, he ſhall be drawn 
Immediately. Br. Challenge, pl. 129. cites S. C. 0 F 


6. Ik a Juror be challenged by one Party for Favour, and the Reſi- 
due of the Jury charged to inquire of the Favour, if the other will 
ater aſſent that he ſhall be drawn, he ſhall be drawn before any Ver- 
diet given, , D. 16 Ja. B. N. Gabriel Dennis's Caſe, adjudged. 


(P. d) Chal- 
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(P. d) Challenges. Dyon what Inqueſt Challenge 
may be. 


Br Error, 1. 1 an Inqueſt before the Sheriff to inquire of Waſte, the A 
3 1 may be challenged. 2 H. 4. 2. b. » the arg 


The Writ ſhall] be, That the Jurors be not of Affinity either to the one or to the other. And th. 
ſame Law in Rediſſciſin. Br. Challenge, pl. 27. cites S. C. Trials per Pais 135. (165) f 


Sce Co. Litt. 2. And fo Challenge may be to the Polls. 2 0. 4. 2. h. For 
158.b— Sheriff is Judge therein. * 
Writ of Inquiry of Waſte is a<varded by Default of the Defendant, a Man ſhall not have his haller, 


the Polls, and yet Attaint lies; quod nora. Per Newton & Paſton J. & Markham & Portingt. Seric4;: 
Br. Attaint, pl. 39. cites 21 H. 6. 56. N. 


2 per 3. But in an Inqueſt of Office as Writ, to inquire of Damages, tg 
16:2) Challenge may be to the Array or Polls. 2 Þ, 4. 2. b. 
Ge Challenge, pl. 66. cites 21 H. 6. 56. 


A4. In Writ of Right a Challenge may be to oll 
pou nights return'd. 39 E. 3. 2. b. the Polls of the 4 


at Pais 135. (165) The 4 Knights, Elefors of the Grand Aſſiſe, are not to be challenved; for 


that in Low they are Judges to that Purpoſe, and Judges or Juſtices cannot be challenged. Co Lit. 
294. a. 


Trials per 5. Jn Aſſiſe, if Witneſſes come to try the Deed, no Challenge of 
+ 6% Coſinage may be taken to a Witneſs, becauſe the Verdict ſhall not 
C2 ver. be received from the Witneſles of the Aſiſe, 23 Af «x. Avjudga, 

dict ſhall be 


iven by the Aſſiſe, and not by the Witneſſes. Br. Challe I. 115. cites 8. C. Br. Teſtmoi 
51 12. Cites 8. C. S. P. Co. Litt 157. a. (i) nge, p 5 ſtmoignes, 


Where In- 6, Where Inqueſt is awarded by Default of the Defendant, he ſhall not 


8 b have Challenge, or ſay any thing in Evidence. Br. General Iſſue, pl. 
Default „10. cites 10 E. 3. 32. and Fitzh. Enqueſt, 47. 

Ati - 
— Ws the Defendant has loft his Challenge; but he ſhall give in Evidence as well as the Platt 
tiff, Br. General Iſſue, pl. 40. cites 5 E. 4. 35. 


wir 9 (Q. d) Challenges. I» what Aci ion. 

Br. Chal- 1. IN a Certificate upon Aſſiſe, if it be taken by the fir Jurors, 110 
= Ly allenge may be to them, becauſe it is the ſame Jnqueſt, and 
S. C ana in luch Plight as they were charged before. 12 Þ, 4. 10. 


ſays Ideo kt 

uzre, if any of them were attainted upon other Suir. Br. Challenge, pl. 200. in abridging this 
Caſe ſays, that in a Certificate of Aſſiſe, <vbich ought to be tried by the firſt Jurors, and by others, the fif 
Jurors may be challenged by Matter coming of later Time, as by Attainder after, or ſuch like; per Norton, 


and by ſome econtra ; for they ſhall be as Arbitrators of the firſt Verdict, and ſhall only be join'd to 
the Inqueſt. | 


2. In 


— 7 | 
Trial. 


7 a Proprietate Probanda, and a Writ to inquire for Wafte, the Par- Trials I a 
des have deen received to take their Challenge. Co. Litr. 158. b. Pais 146. 
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(174) 


— 


. N. B. This 
.d) Challenge. Upon what Iſue a Challenge may Plea belongs 
be not to this 
0 | Head, but 
”- rather to 
p | (Z. d) or 
IF one of the Challenge of the Demandant, and another of the (Y. d. 2) 
Challenge of the Tenant, are choſe to try the Challenges, ng The Divi- 


Challenge can be to thoſe Triors, * 7 Þ. 4. 1. b. . 
. Challenge 


to the Triors, in what Caſes. 
* And tho* it was objected, that he of the Challenge of the Demandant was ie Son and Heir, Ft non 
ilocatur, becauſe it was upon the Trial, and not ufge the Iſſue; and yet the "Tenant took Bill ſigu d 
tercof to have Advantage of Error. Quare Ideo. Br. Challenge, pl. 33. cites 8. C. 


=. 


* 


(S. d) Challenges. Trial. At what Time 
Immediately. „ e 


IF a Party challenges the Array which is affirm'd, and after chal- Br. Chat. 
leoges a Juror, he ought to ſhew Cauſe immediately, and it lose . 39. 
hall be tried immediately. 7 P. 4. 41. b. 46. 43 All. 64. Adhudg d. Tree 


„Pais 135. 


2 E. 4. Challenge 61. 


| 3 
2. But otherwiſe it is of the other who does not take the Challenge. * Br. Chal- 
. 4. 46. 43 All. 64. 22 E. 4. Challenge 61. | lenge, pl. 39 


41. — —Trials pee Pais 135. (165) 


. In Account the Plaintiff challenged a Juror, becanſe he was Tenant 
the Defendant, and within his Diſtreſs. The Defendant ſaid, that all 
who are in this Hundred are his Tenants, and within his Diftreſs, by which 
be ray that the Decem Tales might be awarded of the Hundred next all. 
juaing 5 and by ſeveral this ſhall come by Return of the Sheriff aſter- 
wards ; and yet, upon great Advice, it was awarded that it ſhould be tried 
immediately; and ſo it was, and the Triors ſaid that there were enough in 
the as who dere not Tenants to the Defendant. Br. Challenge, pl. 9. 
Utes 3 H. 6. 39. | 1 | 

4. At the 7 Facias & Alias the Fury St; and all were truck 
Wt, except a few who made 2 ; and the Defendant would have hal 
10 who appearet to have tried thoſe nem who mage Default, if they were 
/4cient ; & non allocatur; for they /ball not be tried till they appear + For 
may be that ſome are now ſuffictenr, which will not be ſufficient ar 
tie Day; quod nota, Br. Challenge, pl. 13. cites 27 H. 6. 4. 

5 A Juror was challenzed for Malice, and found indifferent, and thin 
be was coming to the Bar to be fworn, be ſaid that tho the Plaintiff had been 
falſe Harlot, yet he would ſay the Truth again/t her; by which ſhe pray d 
that be might be ftruck out. Per Fitzh. He has been once found. inditfe- 
rent, ſo that he cannot be tried again; by which he was ſworn, Quod 
ta, Br. Challenge, pl. 4. cites 27 H. 8. 21. NYE e en 

. 40 (T. d) Chal- 


. — NT — 


202 Trial. 3 =_ 
oy 8 vn 
| J. 

| 2 ud RR. 

See (x d) (T. d) Challenge. Triers. Yrs * Hoe it is to f 1 
made. Which ſhall be tried firſt. pant 

| 5 | 6, 

Trials per 1. J F one Challenges for Favour, and the other becauſe he has un T 
als 135. thing within the Hundred, (admitting that he ſhall not be a Yi 


(165) drawn Challen ! | 
— 2 95 _ of him who firſt took the Challenge tall 


> 4h (U. d) Challenges. In what Caſes a Challenge or f- 
— Jirmance by one ſhall ſerve for others. 


$.P. Br.Chal- 1. T MN Titeſpaſs againſt 2 who plead ro Idue, and a Venirefacigis 


— -7 ogg return'd, tho? one Defendant accepts the es dal ate if - 


1 other challenges the Array, and found for him, this 
— a againſt all. 4 D. 4. 4 


ur. —— 
Trials per Pais 136. (166) 


In Appeal a- 2, In Appeal againſt Principal and Acceſſory, who plead to Iflue, 
u ſeve- and one Denire facias is return'd, if the Array be quaſh'd by the 
— lenge of the Acceſſt inci | | | 
leaded Nee Challenge of the Acceſſory, the Principal ſaying nothing, it ſhallbe 
Buy, d quaſh'd againſt both, 4H. 4. pl. 18. 10 Þ, 4. 5. 

enire facias 
returnable againſt all, and one chall peremptorily. And by all the Juſtices of both Benches, the u- 
ror ſhall be drawn againſt all, becauſe it is a joint Venire facias, but if it had been a ſeveral Vetir 
facias, he might be ſworn againſt the others; note the Diverſity. And yet Covin may be in the Plan 
tiff, and one of the Defendants to Challenge peremprorily, to the Intent to keep the other in Ff. 
ſon. Br. Challenge, pl. 84. cites 9 E. 4. 27. - Br, Venire facias, pl. 32, cites S. C. And ſays that 
afterwards the Plaintiff challenged the Array, and it was quaſh'd. — S. P. & Litt. 156. b — S. P.: 
Hawk. Pl. C. 407. cap. 41. S. 9. 

And ſo ſee clearly that a Man may Challenge peremptorily in Appeal, and if a Juror is found faten- 
able againſt ſome of the Plaintiffs, be ſhall be drax;n againſt all; jor their Title is joint. Contrary it bd 
the Defendant ; for he may be favourable to the one and not to the other. Br. Challenge, pl. $4 cis 

4 27. 

a But at the G aol Delivery, if ſeveral are to be put upon an Inqueſt, and ce challenges peremptori), 
this ſhall not ſerve for the reſt ; for the Venire facias is not between any Perſon certain, Br. Venire fach, 

. 32. cites 9 E. 4. 27, —— — 8. P. 2 Hawk. Pl. C. 405. cap. 41. S. g. Bur the Serjeant ſays, he does 16 
kind that this can be done in any other Caſe. 


322 =B> EREBBEES ESE 


3. In Przcipe quod reddat againſt 2, if the one pleads in Abatement Ind 
of the Writ and the other to the Action, tho one gf the Defendants #- wo 
en 0, ear ly © Ge mrs 5 

* * . 8. + 
This Chal- 4. So in Formedon by 2, If they are at Iffue on one Jſue withthc 4 
lenge and the Tenant, and one will have a Juror to be ſworn yet if the ore! ui 
Fall be er. challenges him he ſhall be drawn ; for his Companion cannot dun Wl + 
amined by Herit him. 10 0.6. 16. G 
the Judges ; wer 
and if the Cauſe be good, he ſhall not be ſworn. Jenk. 114. pl. 22 cites 8 C. | bot 
If the one Defendant challenges a Juror, and the other ſays, be be {worn ; yet if he be found ſacuural. dra 
againſt the one, be ſball be ftruck out, and ſhall not be {worn ; notwithſtanding the Prayer of the o en 
Br. „ pl. 16. cites 33 H. 6. 21. — 


5 80 


SS S 


* 
3 
þ 
k 
{ 
7 


eee, eee ; 


9 in this Iſſue, if the Tenant challenges a Juror, and one De- Br. Chal- 
n:ndanc agrees t0 the Challenge to the Intent that he ſhall be drawn, auge. 
yer the other Demandant may ſay that it is by Covin between the Te- 1 
nant and his Companton, and the Covin ſhall be tried; for his Com- pl. 22.Cite 
zanton cannot Dilinherit htm. 20Þ. 6. 15. b. by all the Juſtices. 8. C 

6. Bur in Appeal by 2, if Defendant challenges a Juror, and the Br. Chal- 
ur {Plaintiff agrees to it, the other ſhall not be received to ſay that ore, fl. 
it js by Covin 3 but the Juror ſhall be drawn in Favour of the Lite 2586 


10 V. 6. 15. b. So in Appeal 
1 han. 10 U. 6. 15 712 


Trial per Pais, 136. (166) 


againſt two. Jenk. 114. pl. 22. 


In Precipe quod reddat by 2, if are at Jſſiie, and Tenant Trials per 
At Lb, the Array becauſe the 4A 1 OCoſſip to one Demandaar, F * 136 
and che one Demandant confeſſes the Challenge, yet the other ſhall ſay A 
that it is not ſo; AND it ſhall be tried. 10 N. 6. 15. h. 

8. In an Action of Debt againſt 2, if the Parties are at Iſſue, and Br. Chal- 
one of the Defendants quaſhes the Array „ him, becauſe it was made lenge, pl. 
wourably againſt him for the Plaincitf ; bur it was nor favourably 34%: © 
made againſt che other Defendant. Bet becauſe all is but one Benire 
factas, and the Array made by the ſame Bailiff, and the ſame Peo⸗ 
i timpannell'd, and at the ſame Day, the Array ſhall be quaſh'd 
the other allo. 43 0 36. Adjudged. 
9 Jn Aſſiſe againſt 2, tf the one rakes upon himſelf ſeveral Tenancy * other- 
Parcel, and challenges a Juror, and it is found true, he ſhall be ve el 
guſted tho the other would have him ſworn. 30 All. 41, AD» giverſe At- 
Judged, ſi an 
which muſt not be. And Stouffe ſaid, that if he who challenged, and the Plaintiff, awe 66 ouſt 9 — 
82 o_ Challenge. Quære what Remedy, and if it be Conſpiracy. Br. Challenge, pl. 134. 


10. Ik A. brings 2 ſeveral Writs of Debt againſt 2 ſeveral Men, upon 


which they are at Jſſiie, and the Sheriff returns 2 ſeyeral Pannels at one 
and the fame Day, and the ſame People who were impannell'd in the one 
Writ were impannell'd in the other alſo ; and the Array in the one Prft 
challenged = quaſh'd, becauſe it was made by che Sheriff ar the De- 
nomination of the Plaintiff ; the other Hanneil ſhall be quaſh'd alla 
vithout Challenge as to that. 43 E. 3. C ge 94. | 

11. In Action againſt three, it the Inqueſt le awarted by Default again 
two of them, they have loſt their Challenge; and yet if the 7hird Chal- 
lager a Furor who ts drawn, he ſhall be drawn againſt all. Br. Challenge, 
pl. $4. cites 9 E. 4. 27. 

12. If there are 2 or more Defendants, and one challenges a Juror, and Mo. 15, pl. 
eus Cauſe, and the other will not challenge him ; yer it the Challenge — 
be found true, the Juror ſhall be drawn. And fo it happen d upon an Dal. 23 pl. 
lodictment of F elony in B. R. where 2 were indicted, and the one 11. 8. C. by 
would challenge the Jurors and the other would not upon the Arraign- the Name of 


. 3 
ments, Bendl. 58. pl. 95. Mich. 4 & 5 P. & M. Anon. obs monkey 
that in Appeal in Treſpaſs, and in Aſſiſe againſt 2, who plead ſeverally, and one Joint Penive (acias is aterd- 
&, if one Defendant challenges a who is drawn againſt him, he ſhall be drawn allo againſt the 
hers, when it is the Suit of the Party. Otherwiſe it is in Indictment, which is the Suit of che King, and 
b ſeveral in itſelf. D. 152. b. pl. 8. Thymolby and Gray's Caſe, three of the Jury were ſworn 

both, and 'Thymolby challenged others without ſhewing Cauſe or ſaying perempiorily, and 
would not challenge them, whereupon T. was taken from the Bar, ard the 4 challeoged by J. 

vere ſworn againſt G. and alſo ſo many more as made up 12. who found G. Guilty. The Juſtices of 
both Benches thought the Trial good, no Judgment being given that the Jurors challenged ſhould be 
daun, but that they ſhould ſtand aſide for a Time, and were not diſcharges. by the Court. And the 
Pen. fac. for the Kino differs from the Ven. fac. in "al „ for the laſt is Dui nella offivit ate attingunt the 
Plaintiff nor the ndants &c. but for the it is notſo. And cites the Caſe of 1 H. 5. 10; b. 
that it was ruled by the Opinion of the Court, that * uror upon an Indictment may be Chal enzed by 


ae Defendant, andſtand againſt the other &c. becauſe they are ſeveral Parngls and lagueits in Law. 
. | Arid 


— 
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And if the ore of them had appear'd in this Caſe, and the other Detendant had made Defau 1 
reg Court may proceed againſt him who appears; but otherwiſe in Appeal, ut dicitur. alt,) 


1 4 e 4 


— 


— 


D (Nd) Triors of Challenges. Vill ſhall be the Tia 
auen, of the Challenge of the Principal Panel. 


Trials per x, I F the Venue be of 2 Counties, and both Pannels challenged, the 
„ 1 Chooſers ſhall be one of the one Pannel, and the other oftic 


b | 
* Br. Chal- Other Pannel. *'34 Y. 6. 36. Adjudged, 11 . 4. 63. Cs, ny, 
lenge, pl.17. 4. 63. Bu | 


Cites 5. C. f 


I Two of the one County tried the Array and Polls of that County, and 2 of the other County tried 
the Array and Polls of the other County; and ſhall not join till they are {worn upon the Princigal 
Br. Challenge, pl. 46. S. C-—— Br. Jurors, pl. 9. cites 8 C. 

Br. Chal- 


20 2. When the Array is challenged * it is uſual for the Nannel to d 
15 P: @Triors, and ik every one of the Jurors be challenged for one Cat 
5. C. — ot other, then the Juſtices demand of the Parties whether they will 
Ar the Iſſue Have the ch and gth to try, and if they do not agree in it, then thr 
the Plaintiff demand of them whether the zu and 7rh, and fo on; ann if they wil 
2 not aſſent to ſuch Manner of Election, the Court ſhall ele&. For f 
»t are in ONE Party (Hall be (uffer'd to elect one, and the other another, this 
Trier, by w_ is Means that every one ſhall have his Champion. 16 C. 
wi Iich the . 1 

Curt ſaid, 

rake Fs third and the ſixth in the Pannel out of theſe 8 Perſons, and ſo they did; by which fh tit tri 


the Array and aſfitm'd it, ard after tried the Polls. Br. Challenge, pl. 164. cites 4 E. 4. 18. 
* Orig. is, Le Pannel ſerra uſe d'eſlier &c. 


By: _ 3. If the Array be challenged, and Plaintiff or Defendant <a 
„ehe lenges all, the Juſtices may order, that the Plaintiff hall chuſe 3 0 

S. C And the Challenge ot the Defendant, and Detendant 3 of the Challenge o 
2 of the Ju. the Plainrift, and then the Plaintiff our of the 3 which he has elected, 


2 752 of ſhall chuſe one, and fo the other ſliall chuſe one, [and] they ſhall tr} 
7 ane 

Name, and the Array, 15 E. 4. 18. 

the one is ſummoned and the other not; both were ſworn to ſay the Truth which of them was fun 


moned and which not; for the Party faid that he who firit appeared was not he who was ſummons. 
(Quod nota. | | 


"Trials per 4 Or in this Cale, the Court to try the Array may choſe 2 Trios 


8 Gt 40 according to their Diſcretion. 7 . 4. 46. 19 . 6. 9. 20 All. 15: 


S.P. Put if there be any <vho ave net challenged Ly either Party, the one Party ſhall chuſe one of his 


Challenge, and the other another of the Challenge of his Party. Br. Challenge, pl. 42. ces! 


* Br. Challenge, pl. 60. cites 8 C. 5 
9 Rep. 32. a. in Caſe of the Abbor of Strata Marcella, cites Same Caſes, and 9 E. 4. 5 b. 15 E 


25. a. 4 E 4.18. 18 E. 4. 18. a. 16 E. 4 7. b. 14H.;. 1. b. 19 H. 6. 48. b. But that Trial of 
any of the Grand Jury ſhall be taken by the four Knights. 


5. Tf 2 Inqueſts come upon an Iſſue out of 2 Counties, and both 
challenged, the Trial ſhall not be by one Trior of one Inqueſt, and 
another of the other Jnqueſt, becauſe the Arrays are ſeveral, aud 
trom diverſe Counties, 11 Þ, 4. 63. . 
6. Bur one of the Inqueſt may be ſworn by Aſſent of the Parties, m 

the Court may command him ro chuſe 2 ro thoſe of this Arrays ® 
they thall try it. 11 Þ, 4. 63. 2 


Df 
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V And of the other Array, the Court may chuſe 2, and they ſhall 
try this Array, 11 H. 4. 63. 
b. Jn a General Alliſe, if the Array be challenged it ſhall be tried Br. Aſie, 


per le Circumſtantes. 32 P. 6. 10. h. by Forteſcue. 2. c. 


9. But in a ſpecial Aſſiſe, if the Array be challenged it ſhall be tried Br. Age, 
dy choſe who are impanelled only, and by no others. 32 0. 6. 10. b. PI 401. 


hy Fortelcue. Br. Chal. 


| lenge, pl. 81. 
S. P. cites 9 E 4 28. Bagot's Caſe. 


10. Tf the Array be challenged, it (hall not be tried by others than Whether ir 


thoſe who are impanelled. 29 Aft, 3. Per Curiam; be fn Oper 
zer, or in Niſi Prius. Br. Challenge, pl. 132. cites S. C.-———lf the Array be challenged in 


Court, it ſhall be tried by two of them that are impanelled, to be appoiuted by the Court. Co. Litt. 
158. 4. (J) 


11, Upon an Jſſue if the Sheriff returns one Pannel, and the Bailiff Br. Chal- 
ofthe Franchiſe another JPannel, and both Pannels are challenged, it lenge, kr 
all be tried by foreign Triors, who are not of either of the Pan 5. C. 
nels, 31 Aff, 10. adjudged, 

12. In Writ of Right, ff the 4 Knights are challenged, ſcflicet, 2 
for ny eee and 2 tor Procurement 2 Challenged for Pro⸗ 
urement may be made Triors of the Chal nges of the other 2, and 
the other 2 ſhall be made Triors of the Conlanguinity, 22 E. 

18 


3. 19, 
13, In Attaint, ik all the Jurors are challenged, the Court may 


td 2 ts of the Pannel to be Criors, and they may elcct to 
them one Knight and a Serjeant. 34 All. 6. 

14 See 20 All. 10. A Challenge to the Array was tried by the Co- The Cbal- 
nner. Brook Challenge 108. ſays Quod mirum ! 21 Af, 26. Fogo lbs 


Array was 


tecmuſe it was made by the Sheriff, who was of the Fee of the Plaintiff, and at his Device. And it is 
ſad Quod mirum videtur; for it ought to be by Triors of the ſame Pannel. Br. Challenge, pl. 10S. 
cites 21 Aſſ. 10.— And Ibid. pl. 111. cites 21 Af. 26. that the Array being challenged as made at 
the Denomination of the Plaintiff, was tried by the Coroners. And ſays, Sic vide, that at this Day the 
Coroners were Triors of the Array; and that 22 E. 3. it appears by Shard, that when the Array is 
challenged for Default of the Sheriff or his Miniſter, the Coroners ſhall try it; and when by Default 
ulli ot Franchiſe, the Sheriff ſhall try ir, or Triors elected by the Sheriff, 


How many Perſons. Pol. 764 

The Trial ſhall not be by more than 2, unleſs by Agreement of ES 

15 n 8 ongs — 
the Parties. * 21 E. 4. 59 b. ; 225 pls: 


lenge, pl. 182. cites 8 C.——S. C. cited Bulſt. 114. Paſch. 9 Jac. in a Nota. S. P. But when the 
Curt names 2, it may, for ſome ſpecial Cauſe alleg d by either Party, name others. Co. Litt. 158. a. (q) 


16. When the Array is challenged for the Miſpriſion of the Office of Br. Chal- 
he Sheriff or his Miniſters, the Coroners ſhal it, 22 All. 3. _ 

17. [So] when the Array tis challenged for the Mulpriſion ot the 5 © chu, 
Ofice, or Default ot the Bailiff of the Franchiſe, the S ſhall try viz. when 
t, 22 Af, 3. | Array is 
; at challenged | 
in Aſſiſe for Default of the Sheriff or his Officers, it ſhall be tried by the Triors; but when it is 
challenged for Default in the Bailiff of the Franchiſe, the Sheriff, or Triors choſen by the Sheriff, 


try it, Quære inde at this Day. 


4 D 18. When 


— _ 


—— TI 


= 


— > 


1 


8 — - . 8 — n TC. 
if rhe Ar, 18, When the Array is challenged by reaſon of any Matter touch. 
ray Je ing the Sherilt, it may be tried by th? Coroners. * 27 All. 28. 
5 19. Or it may be tried by the Triors, * 27 All, 28. 


lies in the 
Diſcretion 1 | . 

af the Court how it ſhall be tried; ſometimes it 15 done by 2 Attormes, ſometimes by the 2 Coroner, and 
ſometimes by 2 of the Jury, with this Difference, that if the Challenge be tor Kindred in the Sher 1 
15 moſt fit to be tried by 2 of the Jurors return d; if the Challenge found in Favour of Partiality, ties 
by any other 2, allign'd thereunto by the Court. 2 H. Hiſt Pl. C. 275. cap 36. cites 29 Eliz, C4 
Leftir's Cale, Trin. 21 Jac. B. R. Loyd v. Williams. 

* Br. Challenge, pl. 121. cites S. C. 


20. An Array was challenged, and was tried vy the firſt Fury, u, 

laſt, and one of the Middle. Br. Challenge, pl. 205. cites 23 All. 18 
The Array 21, It the Defendant challenges the Array, and will not agree to tn ul. 
was chal- jn two Nominations, the Court thall chute Triors of the Pannel, and the 


3 Party ſhall not contradict it; and it after that the Triors are ſworn tly 
dant, and Defendant releaſes his Challenge, yer it he challenges the Polls, he fhal} ſtew 


120 Trier: Cauſe immediately, as if the forft Challenge to the Array had been found 
choſen by the againſt him, and thoſe Challenges ſhall be tried by the firſt Triors; ad 


= Idue; ſo note that the Releaſe of the Challenge, after the Triors ſworn, ſoull ut 


and thoſe Waive the firſt Matter. Quod nota. Br. Challenge, pl. 6. cites 27 H, 
riors were 8. 26. : 

challenged; 

the Court neminated two other Triors, which were likewiſe challenged. Firzherbert and the Court ſud 

they would nominate 2 other Triors, and that they were to be allow'd, without any Exception to be taken 

to them. Bulſt. 114. Paſch. 9 Jac. in a Nota, cites S. C. 

In Treſpaſs &c. the Jury were ready at the Bar to try the Iſſue, and it was moved, that the Nef 
who return'd them held certain Land of the Manor then in queſtion, and of which Manor the Plaintiff as 
then poſſeſs'd. Thercupon the Plaintiff replied Not within the Diſtreſs ; whereupon the Court appointed 
Friors; and the Defendant objected, that all the Jury were favourable, and therefore pray'd Triors 
de Circumſtantibus. But the Con ſaid, they could not appoint other Triors in this Caſe but : of the 
Jury; and then order'd the th and the 7th to be the Triors ; but faid, that Defendant * refue 
them and take others, if he would; and he refuſing the gth, the 3d was appointed, and they found 
_ 1 favourable, and ſo the Pannel was quaſh'd, Goldsb. 91. pl. 2. Trin. 30 Eliz. Blunt & Lie: 
. Delabere. 


22, It was ſaid, that a Challenge to the Array is no Part of the Re- 
cord, but ought to be determin'd whether it be good or not by the fu 
before whom the Trial of the Cauſe ſhould have been, if the Challenge 
had nor been taken, and that it hath been ſo ruled upon ſerious Advice u 
C. B. And it was then likewiſe ſaid, If there be a Demurrer to a Chi 
lenge at the Aſſiſes, the Judge of Aſſiſe may determine it there, or ove!- 
rule it, or adjourn it to be heard at another Time. Style 464. Mich 
1655. Serjeant Bradſhaw v. Procter. 

23. If 6 are ſworn, and the reſt challenged, the Court may aſſign any ? 
of the 6 ſworn to try the Challenges. 2 H. Hiſt. Pl. C. 275. cap. 36. 


(V. d) Triors of Challenges. o ſhall be the Trors 
of the Challenges of the Tales. 


s. F. Br. 1, he Triors of the principal Pannel, if they affirm rhe priacipa 


Challenge, Pannel, ſhall try all the Tales. 14 H. 7. 2. b. per 2, 33 h. 
5k. 4 26... 6. 21. b. Adzudged 34 h. 6. 36. : 


©. Co 


Litt. 158 4 (1) 10 Rep. 104. b. in Denbawd's Caſe, in a Nota of the Reporter. 


3 Trial 28 7 


Bat if they quaſh the principal Array, then there ſhall be 2 neu s P C 
tors of the Tales chalen from the Tales. 14 Þ. 7. 2. b. 5 LL 
- is as if there had been no Appearance of the principal Pannel. Br. Challenge, pl. 85. S. P. 
eien 9 E. 4. 46. S. P. Rep. 104 b. in Denbawd's Caſe, in a Nota of the Reporter, cites 9 E. 4. 
46 b. 14 H. 7. 1. b. and 33 H. 6. 25. 


But 19 H. 6. 48. b. they who quaſh'd the Principal tried the 4nd tho! ir 


was object 
Tales. ; ? ; ] ed, that 
then the principal Pannel is quaſh d, the Triors of this Pannel are as Foreigners, and therefore cant ot 
the Tales; yet non allocatur, but the Trial of the one and the other held good. Quod nota, Br. 


Cullenge, pl. 61. cites 8. C. 


4 In Aſſiſe, if any of the Pannel are ſworn, and after the Aſſiſe re- Br. Chal- 
mains tor Default ot Jurors; upon which a Tales is awarded, at the lenge, pl.130, 
Return of which che firſt Jurors are challenged for a Cauſe ſince, and alſo 5 
the Tales are challenged ; the Juſtices may chuſe one of the Chal- 
lenge of the ]Ilainttff, and another of the Challenge of the Deten- 
nant, to be Triors. 28 All, 44. 

5. The Array of the Tales in Attaint was challenged, becauſe it was 
fmuurably made at the Denomination of one of the Petit Fury, and a good 
rincipal Challenge; and the Zriors of the principal Pannel tried the Ar- 
ray of the Tales and the Polls ; tor they were ſworn upon the Principal 
tetore, and therefore if there are ſeveral Tales they ſhall not have other 
Triors ; quod nota. Br. Challenge, pl. 71. cites 14 H. 7. 

6. Treſpaſs againſt three, and the one challenged the principal Array, and 
t was found againſt him; and then he and another challenged divers of the 
Pals, by which he, who challenged the Array before, ſhew'd his Cauſes imme- 
liately ; but the other peruſed the Pannel, without ſhewing Canſe, becauſe he 
had not challenged the Array; and after the hir Defendant challenged 
the Array of the Tales, and the firft Triors, who tried the principal Panne. 
nd the Polls, tried the Tales, and not new Triors ; Quod nota, Br. Chal- 
leage, pl. 16. cites 33 H. 6. 21. 

When after the granting of Decem Tales, and Octo Tales, the prin- 
tipal Pannel is quaſh'd, there the Trial may be only ot Tales. 10 Rep. 
tog. a. Mich. 10 Jac. in Denbawd's Caſe. 


"RACE TH 


mmm ett dt. as...» te. IJ _ © 


—— —_— 


.d. 2) Who ſhall be the Triors of the Challenges to See (7. a) 
the Furors. BY 


[1] 5. I* a Jury be return'd out of 2 Counties, and a Juror of one 
County is challenged for Non-ſufficiency of Franktenement, 
ad ſome Jurors are ſworh of both Counties, this ſhall be tried by all, 
cauſe their Verdict ſhall not be ſeveral, tha they in the other Coun 
? cannot have Conuſance of the Franktenement there, 4 b. 
[2] 6. Tf 10 Jurors are challenged by the Tenant, and one by De- Br. Chal- 
mandanr, and the r2th is worn, He who is ſworn, and the one of the ey pr 33. 


Challenge of the Demandant, and another of the Challenge of the ©$* £- 

„ hall try it. 7 Y. 4. 1. Litr, 158. 

Tri ns ES. a, (u 

4s per Pais 145. (134)——So wh ere the Plaintiff chall 10, and the Priſoner one, then he 
remains ſhall have added to him one choſen by the Plaintitf and another by the Priſoner, and they 

luce ſhall try the Challenge. 2 H. Hiſt. Pl. C 275. cap 6. | 


157. 


— 


— — — — 
— 7 
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[3] 7. And in this Caſe the Court may command him, who 3 

ſworn, to elect them. 7 . 4. 1. h. 9 1 
3 Ne And when the 2 Triors have tried one of them, all; l 
levge, pl. try the next Challenge. 19 Þz 6. 9. 20 Aff, 15. 


8. C. 
Be. Cha. [sg] 9. And when in this Caſe they have tried 2 of them 
lenge, 4 0 who were challenged, ſhall be ouſted , and the other 2 mall tr 


$ C. hallenges and the Challenges of the Reſidue, 7 P. 4. 1. b. *;; 
ID. 6. 9. 20 All. 15. 


1 8 


(V. d. 3) Mat Challenge they ſhall try. 


li] 10. FF an Action be depending between the Juror and one of the 
* Fol. 665. Parties, and he is challenged for this, and the other ſays 


Tc” that it is brought by Covin, the“ Triors ſhall try it ; for tho the d. 
lenge, pl. 92. tion is of Record, yet the Covin is not. 38 Y. 6. 6. 
cites S. C. | 
That in Aſſiſe a Juror was challenged becauſe the Tenant had Nit of Treſpaſs pending againſt him ef ty 
Date than the Aſſiſe, and returned before the Aſſiſe, and ſo he is favourable. Choke fajd the Writ d 
Treſpaſs was purchaſed Ly Covin, to the Intent that the Juror fhould not be ſworn ; for it bears Date 3d of 
April, which is in Principio Termini Paſchz, and it was returnable Octo Trinitatis, and the Keturn u 
this is only 3 or 4 Days before the Day of the Aſſiſe, and isagainſt 4 Jurors, and againſt no others, and 
is of a Cloſe broken in M. whereas the Jurors never came there, and prayed that the Covin be tried; ad 
ſo it was, and found that it was by Coin, and that the Juror was indifferent. By which Priſot put then 
apart, and ſwore other Jurors ; for it was doubted if there might be Covin or not, becauſe the Mit 
of Treſpaſs was returnable before the Aſſiſe, and not pending the Aſſiſe; and therefore they could nt 
know the Names of the Jurors at the Time of the Treſpaſs brought. —br. Collufion, pl. 22. cites 8 
Trials per Pais 136. (165) 

So if the Tenant and Vouchee are at Iſſue, and Challenge by Cvin, the Demandant, who is a Stranger H 
the Iſſue, may for his Intereſt pray that tbe Covin be tried, and it ſhall be tried; Per Littleton, but Me! 
J. illud dubitavit. Br. Challenge, pl. 92. cites 38 H. 6. 6 — Br. Colluſion, pl. 22, cites S. C 


See (X.d) [2] 11. Ik all the Jurors are challenged by one Party or other, tht 

ok, Headyy Parties ſhall elect one of his Challenge, and the other of his Chil 
there. nge. 7 I. 4. 46. 13 D. 4.3. 12 0. 6. 1. h. 

[3] 12. And they ſhall try it, tho' the one Party will not agree 

1% Bar they hell not elect uach gun af tem bonn his Or 

4) 13. But they thai not elect each one m | 

ſary has challenged ; for this may be his beſt Friend. 13 h. 


4-12. 6% 

S. P. Trials [5] 14. No Challenge map be to a Trior, 7 I, 4. 1. b. Contra 2. 
pee Led Þ. 6. Challenge 38. Contra 43 E. z. Challenge 93. 

See (R. d) pl. 1. in the Notes there. | 


If the 4 [6] 15. Tf a Challenge be taken to any of che 4 Knights returned 
Ws of in Writ of Right, the Reſidue of the 4 Knights kal try the Chal 
Right be lenge. 39 E. 3. 2. b. 

challenged, 


they ſhall try themſclves, and they ſhall chuſe the Grand 4i/e, and tr C of the Parties 
Co. Litt. 158. a. (x) 7 rand Aſiſe, y the Challenge 


[7] 19. Ff one Party challenges all ur FOR one, and he 
challenged by the 8 40 Party, the 3 refuſe the one of thx 
Challenges of one Party or other, to be Triors, but they may al 


ſign the 3d c 9th. For peradventurehe who was challenged by mo 


þcatto! 


7.6 


a —— — 


_— 
— 
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1s favourable, and this was dane by Way of Caution, to 
be ent that he ſhall be of one of the Triors, 21 Ih, 6. Chal- 


8. 
10 In Attaint one of the Grand Fury alleg'd that he was Baronet and 
Lird of Parliament, and had a Place there, and ſo ought not to be ſworn ; * All the 
which was tried by 6 Triors, and yet Non allocatar ; for all the Court Ner- ; 
held that they ought to be aſcertained of this Manner of Challenge by 7e/ti- 46. 3 
teation by Writ, and by Matter of Record. Br. Challenge, pl. 18. cites fhould be 35 


4 46. H. 6. 46. a. 
* 7 AC. Mo 
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7.4) Challenge. Triors. Who ſhall be Triors of the xe (v. 4.2) 
Challenge to the Jurors. 8. P. 


1a Juror be challenged, it ſhall not be tried] by the Coroners, See (X. d) 
] and a Jury who is ſworn, Contra 20 All. 10. pl. 14. and 
9 Note 
there. 


When a Challenge is to the Array, and this is tried by 2 Triors, If the 657,5 
{ Criors ſhall try the Challenges to the reſt till 2 are fworn, 20 %% „ 
A. 15. lenged, there 
| Triors jhall 
iu elected and ſtvorn, and if another be ſworn pon the Principal, and after anether is challenged, be ſhall be 
tied by the Triors, and the other w/o js feorn upon the Principal; but when two are ſworn upon the Principal, 
and Alter others are challenged, they ſhall be tried by thoſe who are ſworn upon the Principal, and then 
the two Triors ſhall be put our, and ſhall try no more. Br Challenge, pl. 203. cites 20 All. 15. — 
$P. Co. Litt. 158. a. (s) S. P. 2 H. Hiſt, PLC, 274. 275. cap. 36. 


If the Plaintiff challenges the Array of the Principal, and the Deſen- Br. Chal- 
tat the Array of the Tales, there the one of the Principal and the other lente, 1 
ol the Tales thall try both Arrays. Co. Litt. 158. a. (r) * 


6. 33. 


(Z. d. 2) Triors puniſbed for What, and How. 


: I* Aſſiſe the Array was challenged, and 3 Triors ſworn, who continued 

all the Night, and would not agree, Per Cur. It they will not 
tee, we muſt rake the Verdict of 2, and command the zd to Priſon, as 
Cafe of Inqueſt; which Brooke ſays does not ſeem to be Law. Br. 
Callenge, pl. 133. cites 19 All. 4. 

2. Inqueſt was join'd between A. B. C. and others, and one challenged 
tte Array becauſe it was made by M. Bailiff of C. at the Device of M. who 
«as of Counſel with A. one of the Plaintiffs ; and two were ſworn to try the 

une / and could not agree, by which they were commanded intoWard. And 
ar came 'Thorp, and ſaid, that inaſmuch as they were not ſworn upon 
| Principal, they ought not to be retain'd in Priſon; by which he ſent 
i em and elected new 'Triors. Br. Challenge, pl. 146. cites 43 
{ 3 \ 

3 Two Triors were all one Night in trying cf a Pell, and the next Day 
are their Verdict, and took Meat and Drink by A ent of the Parties. Er. 

Ulenge, pl. 12. cites 20 H.6. 24. 


4E 4 The 


2 
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The Iſſue was, whether the Lands in Queſtion were Parcel of the 
Manor of A. or of the Manor of B. and the Court awarded, that the Ju 
ſhould have a View, but that no Evidence ſhould be given to them upon th 
View ; but yet Evidence was given to ſome of them, and when they came 
into Court to be ſworn, they were for that Reaſon challenged ; but tho 
who had not heard any Evidence were ſworn, and two of them were 
pointed Triots, to try whether thoſe who were challenged were indife. 
rent or not. And the Court directed thoſe Triors, that thoſe could nt lt 
indifferent, becauſe they had heard Evidence before their Appearance in Cum. 
and aſterwards it was demanded of them one by one, whether every ons 
of them were indifferent; who, notwithſtanding the Court's Directia. 
ſaid that they were. And ſo every one upon his being ſaid to be indifi. 
rent was ſworn, and added to the others to try the Reſidue ; and when 
the Jury was full, the Court committed the 2 firſt Triors, for ſaying ty 
were indifferent, when the Court had directed that they were net, and faid 
they would ſet a Fine upon the Jurors who went contrary to the Direc: 
tion of the Court; but upon Submiſſion they were diſmiſſed, and the 
Plainriils were Nonſuited. Palm. 363. Paſch. 21 Jac. B. R. Sir John 
Daliton v. All-Souls College. 


pls 8 %% (A. e) Trial of Challenges. Evidence. By «alun, 
bs ths eta. [and How. | 


Trial per 1, F F a Juror be challenged, he ſhall be ſworn to give Evidence hin 
2 136. 1 ſelf to the Triors, in ſuch Cale where the Challenge does no: 
S. P. Co. Litt found in Reprieveſ Reproach Jor, Diſhonour ot him. * 49 E.3.2. f 49 Nfl. 
158. b. (y) 


* Br. Challenge, pl. 25. cites S. C. and H. 4 10. + Ibid. pl. 1 50. cites 8. C. 


Trials per 2. If a Juror be challenged for Non-Sufficiency of Frank-tenement, 


| , 36. 1 . . 
Pais, 13 he May be kramined upon a Voier dire. 3 Þ, 4. 4. 19 h. 6. 9. 


The Juror ſhall be examined if he has Frank-tenement of Charter Land, not Ancient Demeſne for Term 
Lis Life, or of anothers Life in his own Right or in Right of his Feme, or in Fee, or in Fee Tail «thin tie 
ſame Carnty ; and fo fee that it ought to be within the ſame County. Br. Challenge, pl. 157 cite 
9 H. 7.1 


3. Ik a Juror be challenged becauſe he is Tenant to one Party, If 
may be examined npon Voier dire. 3 I), 6. 39. obs 

4 So] if a Juror be challenged becauſe he is Goſſip to the Plaintif 
an 


the Plaintiff Goſſip to him, he may be examined upon Voter dic. 
10 I). 6. 24 b. 5 


Fol. 666. 5. So if a Juror be challenged becauſe he is of Counſel, or at the Fe 
| of a Party, he may be ſworn upon a Voier dire. 49 Al. 1. 


0 wot 6. But otherwiſe it is e contra. * 49 E. 3. 2. + 49 All. 1. 
. 1 Ibid, pl. 1 50. cites S. C. 


cites 8. C and 7 H. 4. 10. 


. 8. P. Br. ». As if a Juror be challenged becauſe he has taken of one Par! 
* 5» certain * Monies &c. or is procured by one Party, he ſhall not be lat 


pl. 25. cites 


49 E. 3.1. Upon Voler dire, becauſe it ſounds in Diſhonour, #+ 49 All. 1. 
d ; H. 
2 — {Ivia. pl. 1 50. cites. S. C. 


8. The 


Trial. 


8. * Triors Ate not bound by the Oath of the Juror himſelf. *3 H. ood 
f 16 


; (165) 
„ Br. Challenge, pl. 32. cites S. C. That the Juror was ſworn mon Voire dire, who ſaid that his 
Frank-tenement Was not wort h 5 4, and the Triors ſaid that he wal 22 of Frank-tenement, by which 
he was ſworn upon the Principal. Quod nota, : | 
A Juror upon 4 Voire dire affirm'd that he had rot 40 5. a Year, and others, his Neighbours, affirm'd 
aon their Oaths that they knew his Land, and that it was worth 4 l. a Year. Whereupon the Juſ- 


ices committed the Juror to the Fleet, Mo. 657. pl. 900. in Caſe of Bullen v. Bullen and Clerke cites 
io Eliz. C. B. Sir Geo. Calverley v. Riſhley. 


9. The Triors, after they are ſworn may go at large by Aſſent of the Trials per 
Parties, till another Day. * 7 H. 4. 10. Sce 2. N. 2. Challenge b 136. 


65 — 
lol. * br. Chal- 
lenge, pl. 36. 
es 8. C. That two Triors <vere ſworn, and becauſe they could not anree they went at large, becauſe it 
vas the Vigil of a great Saint, and Day given to them to keep the ſame Day in Court &c. 


10, One was challenged, becauſe he was choſe Arbitrator between the 
Parties &c. and not expreſs'd tor which Party; and yet a good Chal- 
lenge and he was examined theredf upon a Voire dire; nota, Br. Challenge, 
pl. 85. cites 9 E. 4. 46. | 

11, The Record of Attainder, Conviftion, Excommunication, Outlawry 
&, or a Copy thereof ought to be produced, to prove the Cauſe of Chal- 
knge thereupon, Trials per Pais 150. _ 

12. One being indifted of High Treaſon, and the Jury called, 
he offer d to ask the K in order to challenge them, if the 
had not ſaid he was Guilty, or would be hanged. Et per Cur. this 
s a good Cauſe of Challenge; but then the Priſuner muft prove it 
ly Witneſſes, not out of the Mouth of the Jurymen. 1 Salk. 153. pl. 
. Cooke's Caſe. 

13, A Juryman may be asked upon a Voire dire, whether he hath any 
Intereſt in the Cauſe © Whether he hath a Freehold @ tor theſe do not make 
tim criminal; but you ſhall not ask a Witneſs or Juryman whether he 
bath been whipped for Larceny or Convitt# of Felony, or whether he was ever 
emmitted to Bridewell for a Pilferer, or to Newpate fer Clipping and Coining, 
or whether he is a Villain er Outlaw? Becauſe that would make a 
Man diſcover that of himſelf which tends to thame, Crime, Intamy, 
or Miſdemeanor, 1 Salk. 153. pl. 3. Cooke's Cale. 


(Be) Jenire Factas with Proviſo. What ſhall be good 
Cauſe to grant tt. 


I the Plaintiff delivers the Writ to the Sheriff fo late that he can- Trials per 
not ſerve the Writ atier, the Octendant ſhall have a Yrit with _ 53- (60) 
Proviſo, * 8 D. 6. 6. D. 4 El. 215. 51. ( 1) 


2. Bur at the ſame time the Plaintiff may have other Writ alſo, and 42 N. <6: 
te Sheriff may return which of them he pleaſes at his Election, 8 cires 5. &. 
D.6.6. D. 4. El. 215. 51. ms — 


a Writ with Proviſo, but that the Sheriff ſhall return only the one; Per Cur. Quod nota. 


3. J Will. 3. cap. 22. C. 1. Enacts, That if any Defendant or Tenant in 
1 in the Courts at Weſtminſter, ſhall be minded to bring to Trial any 
ae, when by the Courſe of the Court he may do the ſame by * _ 

elendant 
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Defendant Ec. ſhall of the 2 Zerm next preceding ſuc h intended Trig 
ſte out a new Venire by Proviſo, and proſecute the ſame by Habeas Corpora, 
Diſtringas with a Miſi Prius, as tho there had not been any former Vein 
ſued ont or return'd, and ſo toties quoties, | 

Tf the Plain- 4. If the Plaintiff will not enter his Iſſue, or, if enter'd, he will 10 

riff, alter I'- carry down the Cauſe to Trial, the Defendant may by Rule compel hin 

Saad xs % to enter it;; and if it is enter d, the Deſendant may carry it down h. 

try the Cauſe Proviſo, and that this is the ſtanding Rule of the Court. 3 Salk 362, 

the firſt AL 363. pl. 5. Paſch. 1702. B. R. Anon. 


ſiſes in the 

Country, or the firſt Term in Middleſex or London, the Defendant is at Liberty to bring down the 
Cauſe by a Proviſo; for both the Plaintiff and Defendant having put themſelves upon their Pare; th 
Plaintiff's Laches Mall not prevent the Defendant's diſcharging himſelf from the Action, and hw 
fore the Proceſs is open for him as well as the Plaintiff. G. Hiit. C. B. 74. 


5. If the Deſendant will bring on a Trial by Proviſo, he maſt frk 
give the Plaintiff a Rule of Notice; or elſe, it the Deſendant [ Plaintif 
be nonſuited, ſuch Nonſuit will be ſer alide as irregular, 11 Mod. 237 
Trin. 8 Ann. B. R. Rice v. Wilmer. 

6. A Rule to ſhew Cauſe why a Nonſuit at the Sittings on a Trial hy 
Proviſo fer aſide, was diſcharged, tho” it was urged that the Deſendatt 
could ct carry down the Cauſe by Provilo, till IP Term intervened tn 
Iſſue join d; tor the Court ſaid the ſtanding Practice was to make up thi 
Record by Proviſo, upon 042 Default being made, the next Term ate 
Hue join'd. Rep. of Pract, in C. B. 101. Eaſt. 7 Geo, 2. Williams 
Jones and another. 


5 {®-Þ (B. 6.4] Proceſs with Proviſo, 


Trials per 1. DE Proviſo ought to be Quando duo Brevia ſunt in eoden 
Pais 34 gradu & qualitate. D. 15 El. 318. 10. [The Karl of Kents. 
(61) | a 
Sir H. Cranipton. ] 

Trials per 2. Ik there be a Default in the Plaintiff after Iſſue in the Proſect- 
41) * tion ot the Venire Facias, by which the Defendant has a Venite Fa 
See D. 215, Clas with JIrovito, yet the Detendant cannot have an Habeas Corpus 
b. pl. 51. With Provito, without ſume Default in this Writ alſo, Tr. 5. Ja 
Trin. 4 Fliz. B. B. between Aer % Throgiorton, adjudged; for he ougit ts 
Hrowne |. have only the * lame 7 with Proviſo, in which there was 1 
Detebdant Oekault of the ]Ilaintitf before. 
ſhould have 3. Ik the Detendant has a Venire Factas by {Proviſo, upon Default 
ir. But ibid. of the Plaintiſt, vet he cannot have a Niſi Prius by Proviſa, withou! 
pl. 52 yer other + Default of the laintiff. M. 4 Ja. B. K. betwecn . a 
thought he b | . 
thould nor, TProgmorton. er Cuxiam. | 
becauſe the 
Writ with Proviſo vas not return'd; but the Writ, which the Plaintiff ſued, was; but that it had been 
otherwiſe, if the Writ with Proviſo had been ſerved ; and that it ſo ſeem'd to Leonard, Chief Clerk; 
bur if the Plaintiff will not ſue the Niſi Prius this Term, the Defendant may ſue it with Provif 2: 
Lent. And Dyer ſaid, that it ſeem'd to depend much upon the Diſcretion of the Court; but that for 
the moſt part, it is not grantable for the Defendaxt, unleſs he be Actor as well as the PlaintiF, and tu 
there be ſome Default or Laches in the Plaintift.- It the Plaintiff will not file his Venire, the Ve. 
fendant may take out a new one, and try his Cauſe by Proviſo, as was agreed per Curiam D. 21.5 
51. Keb. 101. pl. 101. Trin. 13 Car. 2. B. K. Anon. 

* S. P. 2 Hawk. Pl. C. 407. cap 41. S. 10. 

S. P. And that happening in this Caſe, the Defendant, by the Opinion of the Court, may ſue 1 * 
Fenive Fac. by Proviſo, reciting in that That the ff erronice emanavit. And ſo it was orger'd, Paſch : 
Jac. B. R. Noy 113. Mich, 4 Jac S C. by Name of Strake v. Throgmorton. 


4. It 


(arp. 
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It the Defendant has an Habeas Corpora Juratorum by Proviſo, 


4 : | : 
er the Jury remains tor Detault ot Hundredors yet the Oelen⸗ 
nt dall bot have a Diſtringas Juratores, with a Decem Tales with 


woviſo ; becauſe the Ocfendant ſhall not have a ODecem Tales by 


9 


proviſo, till a Dekauit of this Requeſt of the Tales appears in the 


plaintiff, O. 15 El. 318. 10. A 
5. Avowry Was made by Tenant in Tail of the Seigniory, and ſew d Con- See theNotey 


ln age 
nne &c. upon the Tenant of Fee-frmple of the Land, as upon his Tenant * pl. 8. 
2, of the Manor, and this upon the Baron and Feme in Right of the Feme, and 


ders others juſtified the coming in Aid of the Avowant. The Plaintiff 
chat Hors de ſon Fee, and the Detendant econtra, and fo to Iſſue, and 
Tire Facias return'd, and the Fury did not come, by which came the 
how ant, and pray d Decem Tales, and had it without Proviſo ; for he is 
ww as Actor ; quod nota bene. Br. Avowry, pl. 54. cites 21 H. 
22. 

: 6 A Venire Facias with Proviſo was return'd ſerved, and put upon the 
File, and 2 Hours after a Venire Facias (which was after ſued out by the 
plaintiff) was return'd, and filed alſo. Each Party ſued our a Hab. 
(rp. which were return d. The Plaintiff ſued no further, but the De- 
-ndant did. The Court ſaid, that the Continuance of the Jurata of the 
belendant ſerved for the Plaintiff as well as tor the Detendant. D. 217. 
pl. 61. Trin. 4 Eliz. Anon. 

In a Replevin the Parties were at Iſſue, and the Plaintiff ſued a Ven. 
Fic. returnable ſuch a Day ; bur the Sheriff did not return the Writ at 
the Day. W hereupon the whole Court, upon Motion, granted a Venire 
Fc. for the Avowant. Her. 19. Hill. 3 Car. B. R. Dolbin's Caſe. 

8. Error in Fact was aſſign'd of a Judgment ix Dower, viz. That the 2 Szund. 
Tenant was an Ideot, and appear'd by Attorney. Upon Iſſue as to the 357 1 5 a 
ldzocy, the Plaintiff gave Notice of Trial the firit Alfiſes, and then 4 
chunte rmanded it; whereupon the Defendant in Error carriel it imme- 52. pl. 10. 
lately to the ſame Aſſiſes, Without trying it by Provito ; and held good Ftazier v. 
per Cur. for ſhe is Ator in the firſt Suit, 2 Lev. 5. Paſch. 23 Car. 2. - es 
BR. Dennis v. Dennis. me held, 


That in Re- 
yin both Parties, the Plaintiff and Avowant, may carry it down the firſt Time, being both Actors; 
»t in all other Caſes there can be no Trial by the Defendant by Proviſo, till Default made by the 
Plintiti; but the Doubt was, whether in a Writ of Error both Parties may try the firſt Time, which 
bt ſo much by Proviſo as by Original And per Twiſden and Raynsford, This differs not from a 
Perlevin, but may be tried e firſt Time. Serjeant Hawkins ſays, that in theſe and ſuch other 


I: ations, «rl erein the Deſerdart is an Acler as well as the Plaintiff, as in Quare Impedit againſt the 
3 ?aron only, or Prohibition &c. the Defendant may either take our Proceſs by Proviſo, with- 
, on any Default in the Plaintiff; or may, it he think fit, take it out in the ſame manner as the 
q Painif, without any Clauſe of Proviſo. 2 Hawk. PL C. 407, 459. cap. 41. S. 10. 


9. Serjeant Hawkins ſays he takes it to be agreed, That Proceſs by 
Proviſo, (viz. with a Clauſe that if 2 Writs come to the Sheriff, he ſhall 
«cure one of them only) may be awarded in any Appeal, whether capi- 
al er not capital, in the ſame manner as in other Actions, atter the Ap- 
pellant has made Default in relation to the very ſame kind ot Procels ; 
ad therefore it the Appel/ant, after Iſſue join'd, either neg/et7s ro take cut 
1 n Venire the [ame Term &c. or takes one out, but doth not get it return'd, 
! ſeems that the Detendant may take one out by Proviſo &c. And fo if 
x . make the like Default za ſuing out au Habeas Corpora, or 
. aber ſubſequent Proceſs, the Detendant may ſue out the like Proceſs by 
kviſo. 2 Hawk. Pl. C. 457, 408. cap. 41. S. 10. 
| lo. Where the Defendant hath ſued out any Proceſs by Proviſo, there 

ue Authorities that the Plaintiff is to ſue out the proper ſubſequent Proceſs 
: Won it in the ſame Manner as if he had ſued out the firſt. 2 Hawk. PI. 
F 040%. 408. cap. 41. S. 10. 


i 4 F 11. Ic 
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11. It ſeems agreed, That neither in Adicns wherein the King i; (; 
Party, ner in Indict ments, there can be any Proceſs taken out by jg; 
fo, becauſe no Laches is imputable. to the King. Alſo it hath be 
queſtioned whether there can be any ſuch Proceſs in Informations qui 
becauſe the King is in ſome Sort a Party. 2 Hawk. PI. C. 167 c 
cap. 41. Sect. 10. | 


c. e) Proceſs upon Tues. Venire facias. What ſhallls 


Fol. 667. - 4 
LARRY a good Award of the Venire facias. 


1. IN Treſpaſs againſt 2, if the one pleads, and upon his Plea 2 If 
__ 66. pl. are joined, and 2 other Iſſues alſo joined, and the Court awards 
8 a Venire ad triandum Exitum illum quam predictum alium Exitum jy 
were joined, EWeen the Plaintiff and the other Oetendant #c. This is a cg 
and in the Award, tho' there are ſeveral Jfſues between the JÞlaintiff and bj 
2warding Defendants; becauſe the Word Exirus may be tor the whole Redd 
facias eſs DO ſingula fingults. Hobart's Reports 21. between Leben a. 
Words, vix. Rowe, and Mudge adjudged. 


Duoad trian- 
dum tam Exitum iſtum quam prædictum alium Exitum ſuperius junct. were omitted. After Verdict i 7 
moved in Arreſt of Judgment; but the Exception over-ruled, and held good, notwithſtanding ti: 


Omithon. Brownl. 3 5. Anon. 
Jens 36; 2. In Treſpaſs the Defendant pleaded Net guilty, and a Ven. fac. wt 
37. pl. 70. 


. awarded to try the Iſſue before the Fuſtices of Oyer and Terminer, but did 
that Coram . KN 2 0 
aſticiariis Not expre/s1y mention be fore what uft ices the Writ was returnable. But 
is ſufficient, Notwithſtanding this and other Objections, the Judgment was affimd. 
tho" the D. 315. pl. 99. Trin. 14 Eliz. Anon. 
Writ did FEET FD) FE 4 
not mention their Chriſtian Names. And in Marg. there it ſays, Note, in this Caſe the Commiſion 
was to ſeveral, Quorum H. Green unum efle volumus, and the Venire facias returnable Coram Jufti 
ciariis de Oyer and Terminer, without naming of H. Green, is good ; for they are not Juſtices vic. 
out him. 


In this Caſe 3. In Treſpaſs by F. and T. againſt A. and B. Judgment was again} 4, 
Williams. by Nil dicit, B. pleaded Not guilty. A Ven. fac. was awarded on the Kut 
* between the Parties, as well to try the Iſſue as to inquire of Damages; and 
Dyer, Sir the Plaintiffs took their Ven. tac. to try the Iſſue between the Plaintiffs aut 
Anthony both the Defendants, and ſo was the Habeas Corpus and Diſtringas ; but 
2 and A. being dead, the Plaintiffs took their Record of Niſi Prius againſt B. ul. 
otton's . 2 2 Jr 6p 5 | 2 
Caſe, where After a Verdict tor the Plaintiff, it was objected that a Ven. tac. to ti) 
in Partition an Iſſue between the Plaintiff and 2 Defendants, when A. againſt whom 
againſt 2, Judgment was given by Nil dicit, never joined Iſſue, and that Un 


= — Writ ought to have mentioned only the Iſſue between the Plaintitts and 


aer . B. and that there ought to have been a Writ of Inquiry of Damages be 
other plend- tween them and A. according to the Award upon the Roll, whic® is 
ed to Iſſue, the Warrant tor the Ven. fac. And the whole — except Williams 
and the ner J. held it ill. Velv. 109. Mich. 5 Jac. B. R. Ld Sands and Swaine \- 
was to try Scullard and Derby. 

the Iſſue 


between the Plaintiffs and the 2 Defendants ; and it was amended by the Opinion of the Court. BY 
mark the Difference; for no Damages are to be recovered in Partition. But it is otherwiſe in 1” 
* ; and theretore in Cooke's Caſe it was found by the Court, that it was as if a meer Stranger to the 

ecord had been named in the Venire facias. Ibit—-frownl 209. 210. 8. C. and ſeems only a 
Tranſlation from Yelverton, x 


4. if 


( 


r 
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It was moved in Arreſt of Judgment, that the Venire facias wants 
while Words, Et habeas Ibidem nomina Furatorum, but the Words Venire 
wias ducdecim &c. were inſerted. All the Juſtices thought it was good, 
nd chat the firſt Words are ſupplied in the laſt, and they are aided by 
the Statute of Jeofails after Verdict. 2 Brownl. 167. Paſch. 1612. 10 
Jac. in C. B. Barde v. Stubbing. 

The Plaintiff recovered in the Court of the Verge. It was aſſigned for Noy 96. 
Error, that the Declaration Was of a Treſpaſs done in St. Martin's infra S. C. held 
TuriſditFronem, and the Ven. je Was from St. Martin pred. and did not per Cur. ac- 
ſy infra Jariſdictionem; an this being a Court which alters the Limits cordingly. 
if its Furiſaittion according to the Refedency or Remove of rhe King, it 
might be that St. Martin was intra Juriſdictionem at the Time ot the 
Treſpaſs and rhe Declaration, and yer might not be ſo at the Time of the 
Ven, fac. which was many Months atterwards. And Doderidge and 
Jones J. being only in Court, held it Error for this Reaſon. Latch 
24% Paſch. 3 Car. Thaire v. Foſſett. 


(C. e. 2) Venire facias awarded. By what Court. 
Chancery. 


IN Audita Querela it was moved in Arreſt of Judgment, that the 

Venire facias iſſued our of Chancery where it thould be our of 
B. R. becauſe the Land lies in Durham ; and that the Difference is when 
J. R. can try, Venire facias ſhall be awarded out of the Chancery re- 
turnable here; But when this Court cannot try there, the Venire facias 
hall iſſue out of B. R. And the old Book of Entries, Audita Querela 
g. tol. 99. was cited, and accordingly a new Venire facias was awarded 
cat ot B. R. by all che Juſtices. Palm. 410. Paſch. 1 Car. B. R. Mar- 
tin y. Blac kſton. | 

2. When Iſſue is joined in Chancery, that Court awards the Ven. fac. 
returnable in B. R. And per Cur. there is no other Way to give a Da 
here in B. R. but by ſuch Award, and it is always done ſo. 10 Mod. 
259. Mich. x Geo. 1. B. R. in Caſe of che Queea v. Aires. 


C. e. 3) Venire facias miſawarded. In Reſpeff of the 


Perſon returning it. 


* 


/ 
. [Fa Venire facias be awarded to the Coroners, where it ou7ht to be to 
the Sheriff, or the Viſne comes out of a wrong Place; yet if it be 
er aſſenſum Partium, and ſo entered of Record, it thall ſtand; for Om- 
us Conſenſus tollit Errorem. Co. Litt. 125. b. 
2, In Treſpaſs for taking his Cattle at H. the Deſendant ju/tified for that Mo. 893. pl. 


H. was within the Hundred of H. and the Sheriff*s Tourn of the ſaid A J 8. C. 


dred; and that at ſuch a Leet within the Hundred, it was preſented that the hg p. 


laintiff ought to repair a Highway, and that a Fine was there aſſeſs'd for does nor ap- 


"t repairing it, and fo juſtified the Taking. The Plaintiff repled, that pear 
| the 2 Roll Rep. 


— 
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76. Hill. 16 he Biſhop of W. was ſeiſed in Fee of the Manor of H. and preſcribed in 1; 

fac. - 5 and ee 5 — a Leet = &c. ab/que hoc the it _ =» "w_ 

does not the Leet of the Hundred. The Plaintiff had a Verdict. It was moved Statut 

appear, Arreſt of Judgment, that the Ven. fac. was miſawarded, becauſe it vn = 
to the Sheriff who was concerned in Intereſt for his Tourn and 1 ; bas 
and therefore ought to be awarded to the Coroner. Sed non 15 Yi 


catur ; for being awarded to the Sheriff himſelf, it is no Exception, | 
being done for his Advantage and Favour ; but that peradventure the 
Plaintiff might have taken the Exception. Cro. J. 551, pl. 13, Mick 
17 Jac. B. R. Loader v. Samwell, 

Jo. 193: Pl. 3. An Inferior Court was held before the Mayor and two Bailiffs, and the 

_ * ** Ven. fac. to try the Iſſue was awarded to the two Bailiffs to return the } 

cordingly. 75 8 55 a 
before the Mayor and Bailiffs, Secundum Conſuetudinem. After udgment 
it was aſſigned for Error, that the Bailitts; being Judges of 4 Cour 
could not be Officers. But all the Court (abſente Hide) conceived i 
might be good by Cuſtom ; tor the Bailiffs are not 2 udges alone, by: 
the Mayor and Bailifts ; and one may be a Judge and an Officer in dl. 
verſe Reſpetts, as in Rediſſeiſin the Sheriff is both Judge and Ofice 
And the Judgment was affirm'd. Cro. C. 138. pl. 12. Mich, 4 Cu. 
B. R. Crane v. Holland. 
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(C. e. 4) Venire ſacias miſawarded; in Reſpect of tz 


Qua lificatvon of the Farors. 


1. Y,*'Rror of a Judgment in Fjefment in Wales was aſſign'd, that th: 
Ven. fac. was .Ouorum quilibet habeat 41. whereas the Statute 20 
Eliz. cap. 6. extends not to Wales, but only to the Courts at Wet 
minſter and the Aſſiſes. But it was anſwered that this was 10 Faul a 
Common Law, it being for the Party's Benefit to have a better Trial; but 
if it be, it is helped by 32 H. 8. of ſeofails. And of this Opinion ws 
the Court, and affirm'd the Judgment. Cro. E. 257. pl. 32. Mich. 3 
& 34 Eliz. B. R. Morris v. Thomas. 
2 Roll. Rep. 2. The Parties were at Iſ/ue in Chancery, and a Ven. 2 Was awarded 
331 f Tr 6 R. Out of that Court, viz. Onorum quilibet habeat quatuor libras Terre &c. |: 
Filport v. was moved in Arreſt of 2 that it was not well awarded; tort 
Field, S. C. ought to be Quorum quilibet habeat quadraginta ſol idos Terræ, acccrd- 
adjornatur. ing to the Statute 35 H. 8. which appoints that every Juror 1hould es. 
—Ibid.395. pend 40 8. per Ann. and it ought not to be Quatuor ham Terre, accori- 
Mich. 1 = : ; 
Jae. B. R. ing to the Statute 27 Elis. cap. 6. becauſe that Statute ſpeaks on/y of B.K. 
S.C. And C. B. and the Exchequer, or before Fuſtices of Affiſe. And Doderidge ant 
all the Juſ- Haughton J. held it a plain Caſe, that the Ven. fac. ought to be a. 


3 h Id 4 z 6 : © 
he Weis cording to the 35 H.8. becauſe the Stature of 2) Eliz. ſpeaks nothing 


And Of the Chancery. Godb. 334. pl. 427. Trin. 16 Jac. B. R. Philpot \- 
Ley Ch ]. Fielder. | 
thought that x 
the Words (Iſſue joined) are a Parentheſis, and that the [Word] (Courts) refer to Trial; and th ' 
ſo the Senſe is, Thar the Ven. fac. for Trial of any Iſſues in Courts &c. ſhall be of ſuch as hase 
Freehold &c. to the Value of 4 1. a Year. And to this Doderidge accorded ; and that this was the the 
Intention of the Statute. 5 tir 
Palm. 386. Mich. 21 Jac. B R. Filpott v. Fielder, S C. And the whole Court held the Ve 
well awarded ; and Lea Ch. 2 oderidge held that the Statute 27 Eliz. cap. 6. extends tot 
Trial; for the Words are, I here any Furors to be returned for Trials of Iſſues joined in the Courts  '* an, 
King's Bench Ec. which is to be intended of the Trials there, be the Iflue joined where it will; 2 the 


19 that thoſe Words (Iſſues joined) are a Parentheſis between the other Words, And the FR had 
| | uanme 


_ ow 
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ſocewent.— Cro. J. 672. pl 4. S. C. ſays it was agreed by all the Juſtices, upon Peruſal of the 
carute, that the inſerting this Clauſe was not warranted by the Statute; but diverſe Precedents were 
thewn our of Chancery, that all their Precedents are ſo ſince 27 Eliz. And Chamberlain |. ſaid that 
ſo are the Precedents in Cheſter and Wales, when he was Juſtice there. And if ir had been a Queſ- 


. whether it were good at the Common Law, yet it is clearly now made good by the Stat. of 22 H. 
oof Jeofails. And ſo Judgment was given for the Plaintiff. 5 y 3 


3. Information for conſpiring to indif} the Duke of B. for Buggery. The 
Delendants were found guilty; and it was moved in Arreſt ot j udg- 
ment, that the Ven. fac. was Probos & Legales Homines quorum quilibet, 
may expend 20 in Lands; which, if allowed, might keep the Deten- 
dants long in Priſon tor Want of Jurors of that Value; and therefore 
the Starures 35 H. 8. cap. 6. and 27 Eliz. cap. 7. directs the Form of 
this Writ. And tho' theſe Statutes ot themſelves extend not to Criminal 
Caſes, yer the Stat. 4 & 5 Ph. & M. cap. J. directs that 35 H. 8. thall 
extend ro ſuch Caſes ; and therefore that Form mult be followed, eſpe- 
cally tince 16 & 17 Car: 2. cap. 3. is expired, But it was anſwered, 
that it was for the Detendant's Advantage to have a ſubſtantial Jury ; 
and that betore the Statutes it was, and ſtill is in the Power of the Courts 
award a Ven. fac. of Perſons of what * larger Eſtates the Court * Cro. J. 
pleaſes. And tor theſe Reaſons all the Court, except Ray mond J. held os or — 
this Writ good; and his Doubt was, becauſe it the Court had that * 
Power, then the Detendants might be kept in Priſon tor Want of Jurors 8. b. admit- 
of that Value. Judgment was given againſt the Defendants. Raym, ted, where 
417. Mich. 32 Car. 2. B. K. Blood's Cale. the Matree 


is of great 
Conſequence, but that they cannot appoint of leſs Value than the Statute limits 


C. e. 5) Venire ſacias between a Party and a Stranger. 


IN ſome Caſes a Venire facias ſhall be awarded to make an Inqueſt 

berwixt a Stranger to the Writ, and Iſſue, and the Party; as upon 
the Stature of Weſtminſter, 2 cap. 6. It a Tenant being impleaded vouch to 
Warranty, and the Vouchee denies the Deed, or other Cauſe of the Warranty 
&. that the Demandant may not hereby be delay'd, he may ſue ont a Ve- 
ure factas to try the Iſſue between the Tenant and Vouchee. Trial per Pais, 


52, (59) 


(C. e. 6) Venire facias returnable at what Time. 


N Criminal Cauſes which concern the Life of Man, if a Man be 9 Rep. 118. 
ditted of Treaſon or Felony in the County where the B. R. does ſit, d. 8 P. re- 

e Venire facias for the rerurning of the Jury need not have 15 Days le- 2 8 * 
"wen the Tefte and the Return, nay the Entry may be Ideo immediate bars ? 


venit ade” Jurdnd &c. But it the Indictment be taken in any other County, Caſe. —- + 


and removed into B. R. there ought to be 15 Days between the Teſte of'S . 2Hawk. 
Venire facias and the Return. 2 Inſt. 568. ey, z. 


ſays it ſeems 


Tieed, whether the Trial be for a Crime committed in ſuch County, or for Treaſon &c beyond 1 
4 G ut 


298 Trial. 

But thiat for the Trial of Indictments removed thither by Certiorari from other Counties, there own 
to be 15 Days between the Teſte and Return of every Proceſs And S. . ſays, it is agreed that 7 
Eyre or of Gael Delivery may order a Jury to be return d immediately for the Trial of a Priſoner arrai wy 
before them. And that it is clearly holden by Sir Edward Coke, and hath been often adjudged, *, 
Juſtices of Oyer and Terminer, tor the Trial of any Iſſue join'd before them, might award a Venite 
turnable the ſame Day on which the Party is arraign'd. And that it is holden by Sir Edward (ale 
and hath been adjudg'd, that Juſtices of the Peace may do the like; but ſays there are very ſtrong Ay! 
thorities to the contrary, unle!s the Crime amounts to Feiony, or the Party conſents to be tried imme. 
diately. But 8. 5. makes a Quzre how far the Law is alter'd as to theſe Points by 4&5 M. & M. 
and 5 & S W. 3. 3zz which, by requiring that Jurors ſhall be ſummon'd 6 Days before they are to 4. 
pear, ſeem to make it neceſſury whenever a Venire or particular Precept is required for the Return of 
a Jury, that there be ſix Days between its Teſte and Return. 


It hath been 2. N. was indidfed of Barretry, and found Guilty. It was aſſign'd for Err 1010 
r in B. R. that the Ven. fac. (which was awarded to Heretord Allifes) was qua 


before Ju. returnable ſuch a Day certain (which Day happen'd to be the Day on which Hi 


tices of Oycr the Next Aſſiſes commenced ) and that it oughr to have been made retumable ſev 
and Termi- Ad proximas Afiſas generally. The Court were ot Opinion that it oughttg lac 


ner returna- be reverſed for this and other Errors therein aſſign'd, and therefore it ws 


ble at a Day 1 ; 2 f | 
e ag Mr d tor the King that Diminution thould be alleged to the Intent tut 


roneous, un- the Want of Continuance ſhould be thereby ſupplied &c. Bur it was & 
lets the nied per Cur. becauſe it appears that there were 2 Commillions, Sid. 
Seſſions 348. pl. 14. Mich. 19 Car. 2. B. R. The King v. Nurſe. 


appear 20 —— ake > : 
1 3. Exception was taken that the Ven. fac. in the Record on which 


adjourn'd to Perjury was aſſignd was returnable the 6th of March, Coram Fufticiariis 
the ſame predictis ot Oyer and Terminer, and that this was Coram non Judice; * 


Day ; 8 Bur per Cur. the Coram Juſticiariis prædictis is aided by the Statute ct 
6 bs that. 1 E. 6. cap. 7. Bur otherwiſe the Ven. tac. thould be Ad proxima; Ajiſas 
not be in- generally, and not a Day certain, which is ill, tho? the Aſſiſes tall our on 


tended that that Day, but however this is but Error and not like the Caſe of the 


their Com- Hing v. Murſe. 2 Keb. 854. pl. 6. Hill. 23 & 24 Car. 2. B. R. The 
mithon con- Ning v. Serjeant and Hannis 
tinued till Ning V. der wr 
ſuch a Day, 
and if it did not, their Authority to try the Iſſue was determined. Burt it is admitted that ſuch Venire 
may be _—_ returnable at the next Aſſiſes, and then tried by Virtue of 1 E. 6. 5. 2 Hawk. Pl. C. 4%, 
Cap. 41. &. 6. 
And it hath been adjudg'd that the Award of a Venire returnable at a certain Day before Juſtices of 
of Oyer &c. needs not expreſoly mention before what Juſtices it ſhall be returnable; for it cannot but 
be intended that it ought to be before the ſame Court which awards it. 2 Hawk. Pl. C 407. cap 41 $ 
7. And in the Marg. cites 29 E. 3. 30. b. 31. a. and that in Dy. 315. pl. 99. the ſame Cafe is taken No- 
tice of, and it is there ſaid, that the Venire itſelf needs not ſhew betore what Juſtice it is returnable; 
but this ſeems not to be warranted by the Book at large. Vide 2 Keb. 8 55. pl. 6. 


4- Whether the Return of a Venire may be upon a Dies non juridicus 
as Aſcenſion Day? See Freem. Rep. 94. pl. 108. Paſch. 1673. in an la- 
tormation in the Exchequer Chamber, Bunt's Caſe. 


(D. e) In what Caſe there ſhall be one or more Venus 
| facias. 


Hob. 64. pl. I. 


N Replevin againſt 2 of a Taking at H. in S. if the one Defer- 
65. IJrun- | 


dant pleads Ne Priſt pas, and the other avows the Taking at H. in 


deiz Caſe. the Pariſh of D. This may be tried by one Venire facias from bot) 
174 Paſch. Places, ſcilicet, D. and D. Mich. 13 Ja. B. between Arundel Au. 


13 Jac. S. C. Blanchard. Adjudged. Pobart 8 Reports, 38. D. C. 
according”y. ; 


2. JN 


Trial. 2 99 
. In an Action of Waſte, if Waſte be aflign'd in D. S. and U. and Hob 33. pl. 
ſereral 1flues 3 one 8 8 in ben "IN another in U. — _ 
re may be ſeveral Ventre factas's to try theſe Jſues, and then 10. 8, 
r ente factas ſhall come trom the Place where the particular Toe = 
Jſue ariſes, vet in this Cale one Venire tacias may be granted to bur S P does 
ry all for avoiding of Yultiplicity ; but then this Denire factag . „ge 
ght to come from all the Places trom which aul the Jflucs arile. 1 178, ” 
wy Reports, 51, 52. between Cumberiaud and Cumberland, per Hill 12 fac. 
an. | 8. C. 
1770 at E. againſt 2, the one pleaded Not Guilty and the othey 8. P. 
pleaded Releaſeat A. and Venire facias iſſued ot the Viſne of B. and there- 
iore the Detendant pleaded in Arreſt of taking the Inqueſt, and all was 
quaſh'd, and Viſne awarded ot both Places; quod nota. And yet per 
Hill, 2 Venire facias's ought to have iſſued; But per Belk. where 2 plead 
feral Itlues, Venire ſhall be of one and the fame Place by one Venire 
ficias, and one Inqueſt ſhall try all. Br. Vitae, pl. 29. cites 50 E 


l. 

F 4. Where the Patron and Incumbent are at one Iſſue with the Plaintiff, 
and the Ordinary at another Iſſue, there may be one V enire tacias upon both 
lues, if it be in one and the ſame County, or he may have 2 Venire fa- 
cas's at his Election. Br. Ven. tac. pl. 36. cites 8 R. 2. and Fitz. Quare 
lImpedit. 199. 

4 Treſpaſs [againſt 2] the Plaintiff after the Bar intitled himſelf to 

the Land by Deed of Leaſe of the Anceſtor and Releaſe, and the [one] De- 
kendant rejoin'd that NVor the Deed of his Anceſtor, and Witneſies were in 
the Deed, and therefore Proceſs was againſt them, and was agaialt 2. 
Akterwards came the other De/endant and pleaded to Iſſue as above, and 
the beſt Opinion was, that he ſhall have Proceſs likewiſe againſt a Jury; 
foreach is a Stranger to the other's Iſſue, and the one ſhall not be concluded 
by the Iflue ot the other. Br. Teſtmoignes, pl. 22. cites 11 H. 4. 30. 

6. In Treſpaſs, it all the Defendants plead Not Guilty together, one Ve- & in Treſpaſs 
tire facias thall Iſſue, bat it they plead at ſeveral Times it ſeems otherwile. again me 
$r, Viſne, pl. 54. cites 21 H 6. 22. 2 

7. Aud it was ſaid that the Plaintiff may have one Venire facias or ſeve- Guilty, 
rd Venire facias's in the firit Caſe, but the Ancient Courſe was where which is a 
they plead all at one time to Iſſue, to have but one Venire tacias againſt 83 
all, and the Cauſe that he ſhall have ſeieral Venire facias's now is zo the Plain f 
oxid Delay, which might come upon a Venire facias in Caſe that one Defen- tales one 
cant caſts Protection. Br. Vine, pl. 54. cites 21 H. 6. 22. Foint lenire 


acias, he 
hall not change it after it be return'd, ſerved or not; for he ſhall not after have ſeveral 1 facias's ; 
for the Record makes mention that one Joint Venire facias was awarded ; Quod nota, per Cur. 
Ven, tac. pl, 13. cites 22 H. 6. 3. 


8. Oware Impedit againſt F. NM. and the Biſhop. F. N. pleaded a Plea tri- 
le by the Viſne of D. and the Biſhop pleaded another Plea triable by the 
Viſne of F. and the Plaintiff took Venire facias of the Viſne of D. only where 
it ould be of both Viſnes, and theretore ill. Ogre if one Vemre facias 
fall ſerve, for it was km by the Plaintiff, and rehearſed both Iſſues, and 
therefore well as it ſeems there; bur it is not expreſsly adjudged. Br. 
Ven, fac. pl. 3. cites 27 H. 6. 6. 
9. Where there are ſeveral Defendants in Appeal, and a Joint Venire S.P. 2H Hift. 
as iſſued againſt them, and the Array was atterwards quaſh'd upon * C. = 
the Challenge of the Plaintiff, the Court denied ro grant him a Several A 3 
Fen. fac. becauſe he had choſe a Foint one at the firſt ; But otherwiſe it would like againſt 
if the firſt Ven. _ had been ill awarded, as ot a Vill which is not in ſeveral, it 


de 
the ecord. Bur the Plaintiff pray d it at his Peril. Quzre. Br. Venire oor Phe 


las, pl. 32. cites 9 E. 4.27. and is not re- 

Oy | turn'd, the 
Plaintiff ſhall not have ſeveral Venire facias's. Nor where he takes ſereral I en. fac. at firſt & bich are not 
return'd, 


— 
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veturn'd, he cannot have a Joint Venire facias; for ke cannot alter the Record. Br. Venire facias, P 
cites 2 H. 6. 4 and Fitzh. Tir. Proceſs, 94. Br. Venire facias, pl. 2. cites 8 C. And becauſe! 
Plaintiff took firſt one Venire facias, and afterwards ſeveral Venire facias's, therefore he could not has 
Judgment, but all was reverſed, and he commenced again, and ſued his Venire facias according t; th 2 
Award. Br. Venire facias, pl. 2. cites 27 H. 6. 4. | Pp 

Serj. Haw kins ſays, it ſeems agreed that where ſeveral Perſons are arraion'd pen the ſame Inditmen, 
Apteal, ard ſeverally plead Net Guilty, it is in the Election ot the Proſecutor &. either to rake Out 
Venires againtt them all, or ſeveral againſt each of them. Hut in an Appeal, if one pleads Net G 


. 


Join: 


the other pleads a Releaſe made at A. it ſeems that there mult be ſeveral Venires 2 Hauk. el ” 
cap. 41. S. 8. And 8. 9 fays it ſeems agreed, That after an Ape llant hath taken out a Joint Vonir, Fs 
all the Apbellees, he cannot afterwaras take out ſeveral ones, tho” the firit be never return'd: ad 
Keaton ſcems to be becauſe it w ud amount to a Dilcoatluanice, 2 


10. Aſſump/it, ſuppoſed to be in the Pariſh of St. Mary le Bow in Lo. 


don, the Detendanrt pleaded to Part Non afſumpit, and to the other Pan Mic 
Releaſe iu the Pariſh of St. Maguus; one Venire factas de Vicineto de b ; 
was awarded to try both Iſſues. The Opinion ot the Court was, tha in got 
aſmuch as the Venire tactus was awarded for Trial of both Iltues, it cn dide 


a Miſtrial tor all, and cannot be good tor one. Cro. E. 171. pl. 13. Hill 
32 Eliz. B. R. Johnſon v. Tucke. Me, 

11. In Treſpals ot Battery, one Defendant pleaded Not Guilty, and Iii fi 
was join d on that Plea. Ihe ether juſtified 3 and as to him, the Iſt: un 
De lnjuria ſua propria. One Venire Facias was awarded to try huh 
thele 1ilues, After Judgment tor the Plaintiff, this was aflign'd tor Fr. 
ror ; ſed non allocatur; tor it is uſual to have one Venire only, Bu 
tor another Error it was reverſed. Cro. E. 866. pl. 47. Mich. 4z & y th 
Eliz. in Cam. Scacc. Comb v. Carew and Day. > t 


12. There never ſhall be ſeveral Venire Facias's to try ſeveral Iſſues it 
one County. Reſolved per Cur. Cro. J. 550. pl. 12. Mich. 17 Jac, B. R b, | 
Dance v. Kckden. 4 
13. Treſpaſs againſt A. the Maſter, and B. his Servant, for breaking lis 125 
Cloſe, [in C.] and taking his Cow in D. in the County of S. JA. plead: mi 


ed Not Guilty. B. pleaded, that the Plaintiff hols of A. as of his Mantri ſen 
D. in the County of O. aforeſaid, and for Services arrear he ſeiſed the Cox lj | 
the Command of A. The Hlaintiff traverſed &c. One Ven. Facias ws ti 
awarded out ot both the Villages. It was moved in Arreſt of Judy: 
ment, that 2 Venire's ſhould have been awarded, the Iſſue being d 
Things in ſeveral Places; for it there are ſeveral Iftues in one Place, ore 
Jury only ſhall be impannell'd ; bur if in ſeveral Places tor ſeveral 
Things local, ſeveral Juries thall be. But the whole Court held, that in 
one Jury only thould be impannell'd, and one Venue only ſhould be v1 
awarded out ot both Places, and it is all one as it it had been in one 
Place; but it had been otherwiſe if in ſeveral Counties. Brownl. 229. 
Mich. 11 Jac. Fuller v. Petteſworth. 

14. It 4. B. C. and D. be inditted for one Felony, or Murder, betore 
any ſuſtices, they may itlue one Venire Facias, or may iſſue ſeveral Ve- 
= Facias's, or Precepts, or Awards of that Kind. 2 H. Hil. Hl. 

. 263. 

15. It the Sheriff and another be joint Obligees [Obligors] in a Bond, and 
one pleads Non eft katium, and the other Conditions perform d, and Froceb is 
awarded to the Coroners, and Iſſues tried upon one Venire, it thall % 
good; per Saunders Ch. J. Skin. 106. in the Caſe of the King . * 
City of Worceſter. | 

16. There is great Difference between a ſeveral Plea and a joint due; 
for where many join in a Plea, there goes bur one Venire Facias ; bat l 
they ſever, there thall be ſeveral Venire Facias's; or it there be but cd 
it muſt Le ſpecial, and it muſt be mention d to be for the Trial if ſeveral Ij- 
ſues ; per Holt Ch. J. 12 Mod. 654. in Caſe ot Gree v. Rolle 


(D. e.: 
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D. e. 2) Special Jury. And of Juries flrack by the 
FR Maſter Se. 7 


HE Court was moved, that the Secondary might return a Jury, 

upon Affidavit that the Plaintiff, in a former Trial between the 
Parties, had feaſted 4 of the Fury, and had alſo teaſted ſome of the Jury 
that are return'd upon this Trial. Glyn Ch. J. Let the Freeholders 
Bok be brought to the Secondary, and let him return a Jury. Sty. 477. 

Mich. 1655. Poly v. Markham. 

2. A Rule is made, That when a Maſter is to flrike a Jury, viz. 48, 68. P. 1: 
i of the Freeholders Book, he ſpall give Notice to the Attorneys of both oy 4 * 
tides to be preſent ; and if the oh comes, and the other does not, he that, Phu 8 
ears hall according to the ancient Courſe ftrike out twelve, and the b. Crab. 
Ager [ball tribe out the other 12 for him that is abſent. Salk. 405. pl. 1. and ſeems 


af pon to be 8 C. 
Inn. 8 W. 3. B. R. Anon. That in ſuch 


Gi the Jury ſhall be ſtruck Ex parte, and the Secondary ſhall ſtrike 12 for him that does not 
erd. 


I. 


3. If by Ree of Court the Maſter is ordered to frike a Fury, in caſe 
it be vet expreſs'd in ſuch Rule, That the Maſter ſball ſtrike 48, and each 
the Parties ſhall ſtrite out 12, the Maſter is to ſtrike 24, and the Par- 
ves have no Liberty to ſtrike out any. Salk. 405. pl. 2. Mich. 8 W. 3. 
B. R. Anon. 

The Attorney-General moved ſor Leave to amend an Information 
waintt Detendanr, wherein the Name of a Commiſſioner of Exciſe was 
niftaken ; and granted; and that the Maſter might ſtrike a Jury by Con- 
, which was alſo granted, being only a Cate of Miſdemeanour, but 
lt 14 capital Caſes ; tor then the Priſoner would loſe his Challenges, and 
It was never ask'd to replead upon mending the Information. 12 Mod. 
24 Mich, 10 W. 3. Ihe King v. Duncomb. 

5. On a Motion tor a Special Jury, in the Caſe of the Ring v. Ma⸗ 
katney, Trin. 2 Geo. 1. tor the Murder of the D. of Hamilton, it was 
teld by Parker Ch. J. That there cannot be a Special Jury in Caſes of Trea- 
r Felony ; tor the Party muſt have the Advantage of challenging 20, 
without Cauſe thewn. In Caſes of Special Juries there are 48 brought 
lore the Maſter, and he takes 24 ; ſo there cannot be a Rule for a good 
Jury, nor for a Special Fury in this Caſe of a Trial at Bar; tor the Jury 
wil be the ſame with or without ſuch a Rule, tor they are all good Furies 
in Midcleſes, and ſo in all Caſes of Furors at the Bar; and it there thould 
de n Special Jury, it would take away the Advantage the Party has ot 
challenging peremptorily, but indeed it would not of thev/ing Caule. 
no Rule was made in this Caſe, tor fear that the Sheriff in all other 
Caſes, when there is no ſuch Rule, ſhould not return a good Jury. Per 
Gur, MS. Rep. 
6. It there be no legal Exception againſt the Sheriff, the Court cannot 
p him, and order another to ſtrike a Special Jury, without Conſent of 
lte Parties, to try an Iſſue at the Aſſiſes; bur if there is any lawtul Ob- 
tion againſt him, and it appears to be ſo upon Aflidavit made, then a 
dpecial Jury may be ſtruck by the Maſter of the Oihce, without Conſent 
the Parties. But a Special Jury may be granted to try 4 Cauſe at 
Ber, without Conſent of the Parties; but never at the Ni Prius, unleſs 
god Cauſe thewn. Per 3 Juſtices, contra the Ch. J. 8 Mod. 245. 248. 
lach. 10 Geo. 1725. the King v. Burridge. 


4 H 7. 3 (20, 
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7. 3 Geo. 2. cap. 25. S. 15. His Majeſty's Courts of B. R. C. B. and 
Exchequer at We/tmin/ter, (upon Motion made in Behalf of his Majeſty, x 
on the Motion of any Proſecutor or Defendant in an Indittment or Informa 
tion for any Miſdemeanoar, or Information in the nature of a Quo Warran, 
in B. R. or in an Information in the Exchequer, or on Motion of any Ilan. 
tiff or Defendant in any Cauſe depending in the ſaid Courts) are required tg 
order a Jury to be ſtruck before the proper Officer, for the Trial of an 
Iſſne, in ſuch manner as ſpecial Juries are uſually ſtruck in ſuch Coun 
upon Trial at Bar. 

S. 16. The Perſon who ſhall apply for ſuch Fury ſhall pay the Fes 
= frriking it, and ſball have no Allowance for the ſame on Taxation 
Cofts. 
S. 17. Where a Special Jury ſhall be ordered by Rule of Court, in an 
Canſe ariſing in a County of a City or Town, the Sheriff ſhall be ordered j 
ſuch Rule to bring the Books of Perſons qualified to ſerve on Furies with 
the ſame, in like manner as the Freeholdgrs Book has been uſually ordered 
be brought, in order to the ftriking of Furies for Trials at Bar, and the 7 
ry ſhall be ftruck out of ſuch Books, 

8. 6 Geo. 2. cap. 37. S.2. The Juſtices of the Seſſions or Aſſiſes (x 
the Counties Palatine of Cheſter, Lancaſter, and Durham, «pon Motion u 
Behalf of his Maje/ty, or of any Proſecutor or Defendant in any Indifmen 
or Information for Miſdemeanor, or on the Motion of any Plaintiff or Def. 
dant, may, in Caſe they think fit, order a Jury to be ſtruck before th 
proper Officer of each Court, in ſuch Manner as ſpecial Furies have bm 
uſually ftruck in the Courts of Weſtminſter upon Trials at Bar. | 


(E. e) Proceſs upon Iſſues. To chi they ſhall be 
directed originally. 


* Br. Venire 1. J an Iſſue be upon a Thing done in the Palace of Weſtminſter, 
facias, pl. 31. the Venire ſhall iſſue to the Warden of the Palace, and not u 
—— the Sheriff; for the Warden is the immediate Miniſter to the Court, 
Has  *2BÞ;6.7.0; 8 E. 4 16. Þ, 


Br. Venire 2. So in Treſpaſs in Middleſex, for Treſpaſs done within the b. 
facias, pl- Jace, if Oefendant pleads Not guilty, the Ventre factas ſhall be t! 
3'c me the Warden of the Palace, tha the Original goes to the Sher 


Sheriff can- 2 D. 6. 7. b. 
not ſerve it | 
in the Palace, nor make a Mandate to the Warden of the Palace. 


3. If Sheriff dies, Proceſs does not iſſue till another is made, and 
ſhall not goto the Coroners. 12 Mod. 22. Paſch. 4 W. & M. The Rigg 
v. Warrington. 

4. In a Mandamus to ſwear a Common Conncil-man for a Ward in Nu. 0 
wich, it was moved to ſhew Cauſe why the Venire ſhould not be directed 
to the Sheriff of the County of Nortolk, becauſe the Sheriff of the Gil 
and likewiſe the Coroners and Freemen who would be of the Jury (it tbe 
Venire be directed to an Officer of the City) were a/l Parties intereſted i 1. 
the Election; for a Common Council-man tor one Ward, is like wiſe!“ 
for the whole City; and fo every Freeman muſt be intereſted. It wi ha 


anſwered, that it Partiality was ſuppoſed in the Returning Officers; ” 38 
Ot 


* 
i PY * 


. 


7 er Side ſhould a ply to appoint Eliſors to ſtrike the ury. And a 
he — made was diſcharged. 2 Barnard. Rep. in B. 80 4 Trin. 5 
I ma Geo. 2. Anon. 

Tam 

lain. Fe 

ed u AW = 

| an | 

= f. e) Proceſs upon Iſſues. To ch it ſhall be directed 
Fee upon a Suggeſtion. 

on of 

an Fan Inqueſt remains for Default of the Rapers, by which a De- 
d cem tales is awarded, and Defendant ſays for his Deliverance that 
thi he is Lord of the Rape where &c. and that all there are within his Di- 
d irels, and therefore prays a Writ to the next hundred; the Court 
J. may try this by Triors immediately, without Return of the She- 


nf; and if it be true, map award to the next Hundred. Dtherwiſe 


ifit be falſe, 3 Y. 6. 39. b. 7 | 
2. In Aſiſe againſt a Prior, the Bailiff of the Prior for the Franchiſe of 


the Prior return d the Pannel and the Challenge. By which Wilby 


awarded that Non omittas ſhould not iſſue ; tor the Bailiff did as he ought, 


tte when Precept came to him from the Sheriff. But Writ iſſued to the She- 
2 if fieut alias ita quod Ballivus Libertatis non ſe intromittat. Br. Chal- 


lenge, pl. 117. cites 26 All. 22. 


um the principal Pannel, Part of the Tenants o the Plaintiff, and 
Part of the Tenants of the Defendant who were challenged our. Br. 
Proceſs, pl. 51. cites 38 E. 3. 25. 

In an Information in Nature of a Quo Warranto, againſt ſeveral Per- 
ſons of the City of W. and the Sheriff was one of the Defendants, it was 
urged that the Information was feveral, tho' but one Roll, and that the 
Ottence was ſo; and that therefore, altho* as to the Sheriff the Venire ought 
th go to the Coroners, yet as to the reſt the Sheriff ought to return it, and eſ pe- 
cially as to 8, againſt whom the Venire facias was granted long before this 
laſt Venire. Jo which the Court anſwered, That thoſe 8 pleaded to Iſſue 
long before the others, and then the Sheriff was not one of the Defendants. 
But Saunders Ch. J. laid, that it 8 only plead to Iſſue, and the Venire 
is awarded to the Sheriff, it after it tall out that the Sheriff is a Deſen- 
dant, the Venire ſhall go to the Coroner, tho” the Sheriff hath not yet 
pleaded ; and as to the ſeveral Venires, they over-ruled it. Skin. 


celter, 


be directed to others than it ought de Jure. 


tiff cannot ſuggeſt that the one Coroner is his Tenant, ant 


= the Writ to the other, till it be challenged by the other Party. 
* 3. 25. 
z. Where 


tos. pl. 4. Paſch. 3 5 Car. 2. B. R. The King and the City of Mor- 


. Here the Proceſs is to be awarded to the Coroner, the Plain- 


3. Non omittas was awarded to the Sheriff at the Octo tales to enter the Br. Chal- 
Franchiſe and ſerve the Writ, becauſe the Bailiff ot the Franchiſe had lenge, pl. 


52. Cites 
GG 


(G. e) Proceſs. Upon the Suggeſtion of <vhom they ſhall RAD 
— 


— 
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Where the 2. Where, the Writ is to be awarded to the Sheriff; the Plaintif ny 


3 ſay, that the Sheritt is his Couſin, and pray a Writ to the Coroners, . 


he Steriff in CAUITE otherwiſe it ſhall be quaſhed by Challenge upon the U 


W which will be a grear Delay to the 1 aintitf. Contra 38 E. 3. 20 | 
and prays , 
Proceſs to the Corenert, he ſhall have it, if the. Defendant does not contradict the Suggeſtion, IF 
Detendant contradicts it, he ſhall not challenge the Array for this Cauſe ; but if the Sheriff be C. 
to the Defendant, he cannot pray Proceſs to the Coroners ; for the Proceſs to the Sheriff is to his 75 
ſin, and for his Advantage, and does not hurt him. Jenk. 11 5. pl. 28. | x 


3. In an Ejectione ſirmæ againſt o plead Not guilt | 
Plainritt * that the Sheritt is Er A fnjey of one o de nr 
dant's ſhe ing how, and upon this prays a Venire facias to the Ce 
roners, and the Deterivant does not deny it, and upon this ti 
Venire facias 1s awarded to the Coroners; this is well award 
tor tho none of the Oetendants may challenge the Array, -becauz 
the Sheriff is of the Afiinity of one of the Oetendants, yet the Plan 
tiff ought at the Trial either to challenge the Array, and ſo dal 
hümſelt, or he ought not to try it We the Time that he is Sherf 
which will be a great Oelay. D. 11 Car. in the Erchequer Cham 
ber, upon Writ of Error upon a Judgment in the Exchequer, th 
2 Chief Juſtices, upon a Keference to them by the Court in the Et 
chequer Chamber, and after the Judgment affirm'd accordingly n 
the Exchequer Chamber, between Fox and others againſt ep 
4. In an Aſſiſe by Baron and Feme againſt diverſe, the Plaintith ny 
ſurmiſe that the Sheriff is Couſin to the Feme, and that one of the Com. 
ners is a Servant to one of the Defendants, and thereupon pray tiat 
the Writ may be executed by the Reſidue ot the Coroners, {9 ditt 
neither the Sheriff nor the ſaid Toroncr intermeddle; and iti; 
awarded accordingly. This is well awarded, tho' it be an Original, 
and tho" the laid Coroner be of the kin of one of the Octendants, by 
which the Oetendants cannot make any Challenge; for a Jury ougi 
to ed returned upon it to try the Calle, Com, Wi1biſþ and fi. 
04. #1 74. 8 | 
2 Show. J An Information in the Nature of a uo Warranto was brought 
28-. Pl. 285 againit ſeveral Perſons of the City of Worce/ter ; and the Jury being « 
Paſch. 35 | Bar, a Challenge was taken, for that the Jury was returned by the Cir 
Car. 2. B.R. 3 - ns Y : J 
is S. C. but vers, Whereas it ſhould be by the Sheriſſ; as alſo that it was but by ur 
S. P. does Coroner, when it ſhould be by both, and it was indor/ed as by both; but 
nor appear. the Reaſon was, tor that the Sheriff was one of the Parties againſt whon 
2 The the Scire facias in Nature of a Quo Warranto was brought. They tha 
King v. took the Challenge ſaid there were ſeveral Offences tor which the Parts 
P.iggins, were to anſwer, and ſo ſeveral Actions in their Nature and that tho as 
S.C. but to the Sheriff himſelf, Proceſs ought to go to the Coroners, yet ast 
S. P. does the others, the Sheriff ought to return it. Saunden Ch. J. and the Cour! 
en agg ſeemed to think otherwite ; but a Bill of Exceptions was filed. Skit. 


484. S. C. 91. pl. 8. Hill. 35 Car. 2. B. R. The King v. City of Worceſter, 
and S. P. 
lays the Court unanimouſly reſolved that the Challenge ought not to be allowed, becauſe it appears bv 


the Record itſelf, that both did return the ſame, and that no Challenge contrary to the Record og 
to be allowed. 


2 Show. 6. Action was brought by one of the Sheriffs of London, Proceſs ©" 
_ pl. 268. granted to the other Sheriff, It was moved in Arreſt of Judgment, that 


Skin. 104. the Venire facias ought to have been returned by the Coroners. ung 
S. C. ment was given for the Plaintiffl. Show. 256. pl. 283. Paſch. 35 Car. 2 
So in an In- B. R. Rich v. Player. : 

formation : RY 
for a Riot in Cheſter, it was ſuggeſted on the Roll, that one of the Sleriffs vas a Defendant; a Venite t. 
cias was directed to the other Sheriff. The Jury found the Defendant guilty. It was infifted in 4. 
reſt of Judgment, that the Venire facias ought to have been directed to the Coroners, becan'e bott 


Perſons make but one Sheriff, Sed non allocatur ; for tho* one is challenged, the other may exten 
ti 
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de Writ in the Name of both; Thit the Coroners are not the proper Officers of B. R. but where the 
Sheriff is abſolutely improper, and not where there is no Sheriff at all; for if he dies, the Coroner 
not execute the Writ. In the Caſe of 2 Coroners, if one is challenged the other may execute Writs, 
: both make but one Officer. So where there are 2 Sheriffs, if one is challenged the other muſt act. 
Falk. 152. pl. 2. Paſch. 3 W. & M. in B. K. The King v. Warrington. ———4q Mod. 65. 66. S. C. 
Audged accordingly. Carth. 214 S. C. ad 1 87 aſch. 4 W. 3. by the whole Court, that the 
Ven, fac. was wel awarded, Show, 327. - adjudged accordingly. — Comb. 191. S. C. 
ccordingly —12 Mod. 22. S. C. adjudged accordingly. 


l. e) Proceſs upon Iſſues, Fr colt Canſes it ought 
to be awarded to the Coroners. L pon Sup geſtion. 


, 22 El. 367. 40. Plaintiff in Ejectione Firmæ, upon Iſſue Trials per 
„ join'd, ſuggeſts that he and the Sheriff, and one of the Coro- V 15 35. 
rers, were all of the Livery of the Earl of Worceſter, and therefore &. cid 
days Venire Factas to the other Coroner. Admit that it is not a; Rep. z6. 
ncipal Challenge, and therefore the Oefenvant might croſs this > i» Bayn- 
Nayer if he would, yet inaſmuch as he conteſſes ic, it was well bam s cle, 
awarded to the Coroner, Sc is 


the Reporter 


fs, that in the Caſe of Goodwin v. Franklyn, lately adjudg'd in B R. and in which he was of 
Counſel, this Caſe in Dyer, was held good Law; becauſe the Ven Fac. was awarded Ex aſſenſu Partium. 


2. Where it is to he awarded to the Coroners, Plaintiff ſuggeſts that Trials per 
the one Cort oner is retain'd ot Counſel with him, and prays Proceſs P-is, 35. 


— 


- . f ) 
t the other Coroner, if Defendant will confeſs ir, he ſhall have it, 995 . 
therwiſe not, but [ſhall go] to both, becaule it is not a principal Chab- 1... 1 :-8. 
gz, * 20 E. 4. 2. b. «Cites S. C. 
| And the Ar- 
ey of the Tenant wenld not confeſs, by which the Court evould not grant it but to beth Coroners ; for the 
Tenant may have bis Challenge if it be favourably made. 

But if the Plaintiff had ſaid that the Sheriff had been his Relation, or other ſuch like principal Challenge, he 
dacht to have had Proceſs to the Coroners, becauſe this Matter came from the Plaintiff himſeltf; but 
lathe other Caſe it cannot be tried but by Confeſſion of the Party himfelf. Ibid. 

Aud in the principal Caſe, if the Defendant had ſaid that the Sheriff had not been faucurable, but an in- 
ferent Man, there he ſhould not challenge for Favour, unleſs he ſhew'd Cauſe of later Time. Ibid. 

A Venire Facias was awarded to the Coroners, ita quod B. who was one of the Coroners, ſe non intro- 
mitt, becauſe be <vas the Servant ef R. who was Sheriff. It was ſaid the ſame was no Cauſe of Chal- 
knge; but the Court conceived it was, becauſe confeſs d. However it was but a Miſconveying of Pro- 
&s, which was aided by the Statute. Beſide the Vit was directed to 7 S. W.G. and R B. tribus aliis 
Grrateribus Com. Berks, ita quod B. non intromittat; and was nct directed Coronatoribrs generally, and 
{awarded good, becauſe it ſhall be intended that there were no others than thoſe 3; beſides it is at- 
er Verdict. Mo. 623. pl. 853. Higgins v. Spicer. 


re 


I the Plaintiff makes Suggeſtion to the Court of a Challenge SAN 


"ich does not comprehend a principal Challenge, bur only of Favour, Fol. 669. 


dds hot ſufficient to award the Proceſs to the Coroners, D. 13 P 
300. 3. Pais 33. 


(41 

ln Debt the Plaintiff pray'd a Venire Facias to the Goroners, becauſe the Sheriff cas bis 2 and the 
endant confeſs'd it. Thercupon a Venire Facias iſſued accordingly, and the Plaintiff had a Verdict. 
ie Defendant moved this in Arreſt of Judgment, becauſe the Ven. Fac. ought not to go to the Coro- 
*"5 upon any Suggeſtion, unleſs it be a principal Challenge. But the Court e contra; and the Plain- 
nit had his Judgment, tho' he did not conclude to the Favour, Moor. 470. pl. 676. Mich. 39 & 4o Eliz. 
deer Caſe, Cro E. 581. pl. 5. Cham v. Matthew, S. C. accordingly ; for as much as if the 
leriff had return'd this Pannel, it had been good Cauſe to quaſh the Array, and ſo the Plaintiſt, to 
old that Delay, might well ſhew it, and have Proceſs to the Coroners. 


4 1 4. If 
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Trials per 4. If the Plainciff thews a principal Challenge in the Sheriff, as AF. 
Pais, 35.(41) nity between him and the Sheriff, and Defendant confeſſes it, t Chall be 


a1di151 
3 £145) awarded to the Coroners. 9 E. 4. 6. 20 E. 4.2. b. 10 . 6 
—Co. Litt. Adjudged. | 
158. a. (0) 85 

* Br. Venire Facias, pl. 21. cites 8. C.. 8. P. Br. Challenge, pl. 179. cites 21 E 4.3. 
So if the Plaintiff ſhews that his Feme is Couſin to the Sheriff. e Br. Traverſe per &c. pl. 124 
E. 4. 6. where this Point is admitted. »9 


S. P. And it 5. But ff the Defendant will not confeſs it Writ all b 
my e to the Sheriff, 9 E. 4. 6. nnn 


Venire Facias, pl. 21. cites 8. C. 8. P. Br. Challenge, pl. 179. cites 21 E. 4. 31. — Tx 
Pais 35. (41) 140. (169) nge, Pl. 179 4-3 Trials r 


S. P. Br. 6. And in ſuch Caſe the Defendant ſhall never challenge the 4 
Challenge, for this Cauſe. * 9E. * e 


pl. 179. cites | 
21 E. 4. 31. Trials per Pais 35. (41) 140. (169) | 
* Br. Venire Faclas, pl. 21. cites 8 C. and ſays, Quod nota ; and alſo Quere, How this Mater . 


pears to the Juſtices of Niſi Prius, if the Iſſue be tried in the Country. 


Trials per 7. So if he prays Proceſs to the Coroner for Favour in the Sheriff f 
Pais 35. Defendant ſays that he is not favourable, he never ſhall challenge fi 
(41) Favour, unleſs of ]uiſne Time. 20 E. 4. 2. b. 

In Debt the 8. Ik the Sheriff be Plaintitt in the Suit, and the Defendant ps 


2 that the Writ be awarded to the Coroner for this, yet it ſhall not bt 
the Plain 1 ; 1 he may have the Challenge to the Return, Contra 
himſelt is + 0. 7. U. 


Sheriff, | 

Jotgnen of the Writ ; for he cannot find Pledges to himſelf; and becauſe the Under-Sheriff may tak: 
the Pledges, and return the Writ, therefore the Writ was awarded good. But when they com: ts [ur 
the Defendant may ſbec this Matter, and ſhall have Proceſs to the Coroners ; and if the Sheriff himbelf 
ſerves it, the Array is to be quaſh'd ; quod nora, the Writ good by the Opinion of the Conrt. br 
Brief, pl. 237. cites 14 H. 6. 1. & 2——Br. Office & Off. pl. 17. cites S. C. 


S P. Keilw. 9. But ik the Plaintiff himſelf ſuggeſts it, and Defendant cannot deny 
Lend pl-1- ir, the Writ ſhall be awarded to the Coroners, becauſe if himſelfr: 
-. Sir Ed⸗ tlirng : the Array it is quaſhable. 14 Þ. 6. 2. 


mond Jen⸗ : | 

ny v. Sir Robert Brand, cites 18 H. 7. Rot. 152. and 6 H. 7. pl. 3. 2 
* Per Cur. The Attorney ſhall be examined if this be true or not, and if he confeſſes it, a Vt 

ſhall go to the Coroners. Br. Challenge, pl. 89. cites S. C. 


S. * And 10. But if the Deſendant denies ir, the Writ ſhall be awarded tothe 
oder þ Sheriff, and the Oefendant ſhall never challenge the Array for this 
Challenge, Cauſe. 14 Y. 6. 2. b. 

pl. 89. cites 

S. C. Trials per Pais 115. (145) 


11. But if the Defendant ſays not the one or the other, but ſays that 


bs _ not know the Truth, Quzre what ſhall be done, 40. 
. 2. b. 


Trials per 12. Tf the Array be quaſh'd, becauſe it was made by J. the Miniſter 
425 35- of the Sheriff, who was aiding and of the Counſel of ln „the Dil 
ſhall not be awarded to the Coroners, but to the Sheriff, dom 


manding him to make annel by another Miniſter. Af. 19 
Adjudged. tye P D 1 


13. Ik the Demandant ſays, that pending &c. the Sheriff has ef uſed 
E. the Couſin of the 'Tenant, ann prays 2 Venire Facias to Ct: 
roners, yet it ſhall not be granted, 2 E. 3. 62. b. Adjudged. 


Procels 
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Proceſs upon Iſſues. To who. 


14. Tf the Array be quaſh'd for Favour in the Under-Sheriff who Roll-, 


. . Rep. 
$heritt, Ita quod the Under-Sheriff does not intermeddle, without + 7 
awarding it to the Coroners. Mich. I3 1a, B. B. between Halter Proceſs vt 
Halter. Per Curiam. ri 


18 E. 4. 3. 
ind 18 E. 4. 7. accordingly, by all the Juſtices. ——S. P. But not e contra, per Cur. Br. Challesge, 
f 173. cites 8 H. 6. 12. Trials per Pais 33. (3900 


15. Ik a principal Pannel be return d, which remains for 
Default of Jurors, ik the Sheriff who is Plaintiff returns the Tales, 
11d it is quaſh d for this Cauſe, all ſhall be ſent to the Coro- 
bers, as well to make the principal Pannel as the Tales, 8 9. 


6. 12. 
16. So it ſhall be where it is for other Default of him. 8 Y. 6. 12. 
17. Tf a Tales be quaſh'd tor Affinity between the Sheriff and Part 


Ys r ia 
but not the principal Pannel becaule it was before the Affinity; there Pay Wo 
all hall be awarded to the Coroners, ſcilicet, the Oiftringas of the ) 
pris: and that they ſhall return a new Tales, for there ſhall be 
one Officer. 35 E. 3. 9. b. Adjudged. 
18. Tf the Array be quaſh'd for Alliance in the Sheriff at the Pannel 
made, tho* it be determin'd before a new Writ awarded, yet it ſhall be 


awarded to the Coroners and not to the ſame Sheriff, 10 D. 4. 5. ; 
19. Tt the Writ be once awarded to the Coroners for Default in the S.. Tho'the 


Serif; the Proceſs ſhall not be awarded to the Sheriff again pend- en de 


removed and 

ing this Plea. 8 D. 6. 12. an indifferent 

| | | Sheriff elect- 

ei pending the Proceſs. Br. Proceſs, pl. 73. cites 14 H. 7. 31.— 8. P. Br. Octo tales, pl. 9. cites 14 

H 2—8. P. For the Entry is uod vicecom. ſe non intromittat without any Name. Br. Proceſs, pl. 155. 

cites 18 E 4. 3 — Br. Challenge, pl. 17 2 S. C. S. P Br. Proceſs, pl. 118. cites 18 E. 4.7. — 

S. P. Br. Proceſs, pl. 183.— 8. P. Co. Litt. 158. a. (o) — S. P. Mo. 422. pl. 586. Mich. 37 & 38 Elix. 
ümlon v. Baradge.— Trials per Pais 143. (172) . 

S where the Coroners are changed, Proceſs ſhall iſſue to the Eſliors. Br. Proceſs, pl. 155. cites 18 E. 
43 Br. Challenge, pl. 173. citesS. C. 

Upon a Challenge to the Sheriff, a Fenire facias was awarded to the Coroners, and at the Niſi Prius a 
Tales was return d by the Sheriff, and this by the Command of the Juſtices as the uſual Form is; and a Ver- 
Gt and Judgment for the Plaintiff. But it was reverſed in the Exchequer Chamber; for <vhen the Pro- 
eis once awarded to the Coroners, they ſhall ſerve all other Proceſs in that Cauſe, Yelv. 15. Mich. 44 & 
45 Eliz. in Cam. Scacc. Corne v. Plattow — Cro. E. $94. pl. 11. S. C. The Return of the Tales was b 
a new Sheriff, and held to be Error -—Yelv. 213. Hill. 9 Jac. B. R. Ld. Cavendiſh v. Sir Geo. Savil, 
SP—3.P. Cro. E. 574. pl. 15. Trin. 39 Eliz. Morgan v. Wye. — Mo. 356. pl. 482.8.C. accordingly. 
—8. P. Cro. E. 589. pl. 16. Mich. 39 & 40 Eliz. B. R. Gregory v. Booker. ; 

Tho' a New Sheriff comes in before it be return'd, yet the Coroner ſhall proceed in the Execution thereof. 

Vent. 319. 


20. In Replevin, they were at Iſue, and the Avowant confeſſed that he Br. Proceſs, 
was 5 the ſame County, by which he pray'd proceſs to the Coro- pl. 145. cites 


ters by Venire facias, and had it. Br. Ven. tac. pl. 19. cites 21 E. 3. 068.3: 42 
Sl, 52, cordingly, 


and ſays Quod nota bene. 
21. Proceſs ſhall not Iſſue to the Coroner's but where Default is in the 
Veriff himſelf. Br. Cha enge, pl. 139. cites 33 All. 12, and ſays that 
v1t ſeems from the Caſe. 


22. In 
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But per Cur. 
if it be 
quaſ}"d be- 
cauſe it was 
made f avour- 
ably by the 
Sheriff, the 


Proceſs ſhall not go again to this Sheriff; for it it ſhall not be intended that the Favour ſhall determine: 


Ibid. 


22. Niſi Prius remain'd for Default of Jurors, by which Og; Tul 
was awarded, which was array'd by another Sheriff, and the Arr; 0 
the Tales was challenged becauſe the Son of the Sheriff had eſpouſed the 05 5 
of the Tenant, by which Kirton } wah Diſtreſs to the Sheriff againſt th 
firſt Fury, and Octo tales to the Coroners. Per Mombray, you ſhall nor 
have diverle Officers upon one and the fame Iſſue to ſerve your Proceſz. 
then Kirton pray'd Diſtreſs and Octo tales to the Coroners. Br. Procch 
pl. 49. cites 38 E. 3. 9. l 

23. In Aſſiſe, the Parties were at Iſe, and the Array was gu 
the Default of the Sheriff, and Venire facias awarded to the Coroners and at 
ter Habeas Corpora, and after the Parol was fine Die by Depoſition at 
King E. 4. and the Reattachment was againſt the Party and againſt th, 
Jury, and thall be directed to the Coroners ; per Littleton ; tor the Sherip 

all not make to come a jury return'd by Coroners. Br. Re-attachme;: 
pl. 26. cites 10 E. 4.13. | ; 

24. In Treſpaſs the Defendant juſtified in Right of A. ond ly b; 
Command for Rent due, by which he diftrain'd, the Plaintiff traterſaſ u. 
Title. Wood pray'd Venire facias to the Coroners becauſe A. Had Returns 
brevium there; and therefore there ſhall be a principal Challenge, Bu 
Brian contra, becauſe A. is not Party to the Suit; tor where A. juſtifies a 
Servant of B. and are at Itlue, and B. is Sheriff, Proceſs of Venire lacias 
ſhall not iſſue to the Coroners but to the Sheriff, becauſe the Sheriff is 
not Party ; and Townſend accordingly. And it was awarded that he 
ſhall have Venite facias to the Sheriff, or ſhall be Nonſuited, Br. Pro. 
ceſs, pl. 106. cites 3 H. J. 2. 

25. In Qnare Impedit, the Defendant ſaid that the Sheriff is Coufnt 
the Plaintiff, and pray'd Writ to the Coroners. Per Brian, he ſhall nc 
have it, tor he thall have it by Challenge, and this ſhall be Delay to the 
Plaintiti himſelf. And it was touch'd that the Detendanr ſhall have i:; 
tor the Defendant is Attor in this Caſe, and may recover the Preſentment 
againſt the Plaintifl; but he could not have ir. Br. Challenge, pl. 153, 
cites 3 H. 9. 5. | 

26. Array was “ud, and it was conſeſſed that one of the Coroners was 
of the Kia of the Party, and Proceſs iſſued to the other Coroners ſo that 
he of Kin Non iutromittat, and this was between the King and the Par. 
Br. Proceſs, pl. 161. cites 4 H. J. 3. 

27. In Replevin, the Defendant made Connſance as Bailiff of A. L. and 
they were ar Iſſue upon the Title of Avowry. Keble ſaid, the Sheriff i 
Tenant to A. L. and within his Diſtreſs,and pray'd Proceſs to the Coro- 
ners. And per Brian, Vaviſor, and Fineux, he ſhall not have it, becauſe 
A. L. is nct Party, nor Aid is not pray d of him, and therefore it no Parti- 
ality be in the Party he thall not have it; but if the Bailiff had pray'd 
in Aid ot him, and it had been granted, and they were at Iſiue and this 
Exception conteſſed, he ſhould have Proceſs to the Coroners. Br. Chal- 
lenge, pl. 158. cites 9 H. J. 2. 4. 

28. It a Man makes Title by Ferffinent of F. F. it is no Cauſe to hate 
Proceſs to the Coroners, becauſe the Sheriff is Con/in to F. S. Br. Chal- 
lenge, pl. 158. cites 9 H. J. 2. 3. Per Brian, Vaviſor, and Fineux. 

29. An Array was guaſ/*d becauſe the Sheriff' was Tenant to the Defei- 
dant at the Time of the Array made ; now the Proceſs thall go to the Coro- 
ners, unleſs the Plaintiff a/leges that the Sheriff has alien'd the Land aſtit; 
& lic de conſimilibus, which are Matter in Fact. Br. Challenge, pl. 
78. cites 15 H. J. 9. 


30. A Ven. fac. was awarded to the Sheriff, and at the Day of the Re. 
turn it was entred, Quod Vicecomes non mift lreve ; the Plaintiff P. 
a Ven. fac. to the Coroners for Cgſinage betwixt him and the Sheriff, whIC 
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3 


3 


_ 


— e 
Trial. 
e eee 1 0 : 

was awarded accordingly ; and at the Day of the Trial the Defendanr 
made Default, and Judgment was given &c. It was aſſign'd for Error that 
after the Plaintiff had admitted the Sheriff to execute the Writ, he could 
nor pray a Ven. fac. to the Coroners without ſome Cauſe de puiſne temps. 
oed non Allocatur; becauſe there was nothing done upon the 410 Writ, and 
ic is not no material, the Defendant having made Default. Cro. E. 
9555854. pl. 13. Mich. 43 & 44 Eliz. B. R. Willoughby v. Egerton. 

31, It was moved in Arreſt of Judgment in Ejettment, that the Ve- 
dite facias was to the Coroners, without any Suggeſtion at all Li any Challenge 
iu the Oheriſf &C. which Is not aided by the Stature of 21 Jac. cap. 
13, And per Curiam, This is not aided by 16 & 17 Car. 2. cap. 2. 
cho the Right be here tried, and the Court cannot mend this Direction 
of Proceſs to a Wrong Officer. And therefore, Judgment was ſtayed; 
for the Court cannot examine the Truth without a Suggeſtion, 3 Keb. 
624. pl. 44 Paſch. 28 Car. 2. B. R. Hancock v. Wayman. 

32. When Proceſs hath been @warned to the Sheriff, and afterwards one 


i the Defendants is made a Sheriff, that Proceſs ought to go to the Co- 
wers; for that now the Sheriff is a Party not indifferent ; Per Cur. 
And Sawyer Attorney General put this Caſe, viz. It an Action be award- 
edagainſt J. S. and Proceſs is awarded to the Sheriff, and after J. S. is 


made Sheriff, he ask'd if Proceſs againſt J. S. ſhall not upon a Surmiſe 
entered be awarded to the Coroners? Skin. 105. in Caſe of the King v. 
the City ot Worceſter. 


e) Proceſs upon Iſſues. What ſhall be 909d Cauſe not RAD 
to award it to the Coroners. G 


. I one Coroner be allied to the Party, and the others not, it ſhall Co. Lin. 
be awarded co thoſe who are not allied. 10 H. 4. f. 158. a (0) 


— Trials 

| per Pais 143. (172) 

2. The Array of the Tales was ſerved by a new Sheriff, thereſore the 
nine facias de novo ſball iſſue to the new Sheriff immediately ; and ſo it did. 
br. Challenge, pl. $5. cites 9 E. 4. 46. 

3. But if the principal Array hat been quaſb'd in the Time of this Sheriff 
uo return d it, then the new Venire facias ſhould iſſue to the Coroners, 
and * to the Sheriff. Quod nota. Br. Challenge, pl. 85. cites 9 E. 
+ 49. 


K e) Proceſs upon Iſſues. Upon what Cauſes the 
| Proceſs ſhall be taken away from the Coroners. 


5 Ih an Array be quaſh*d, becauſe it wag made but by 2 of the 4 Co- Br. Chal- 
aun £oners who are in the County, the Proceſs ſhall not be taken Jeg Frs 
qr. from the Coroners, but ſhall be awarded to them again. 31 de, 86 


| 20. Adjudged. bn. Litr. 
158. a. (0)— 
| Trials per Pais ies < l * 


4K 2. ff 


Trial. 


Br. Chal- * Ik an Array be quaſh'd becauſe one of the Coroners who made 


| the 
lenge,pl.137. Array is ot Affinity ot one Party, yet the Proceſs ſhall be tot 
laſt Part, Coroners, ita quod the ſaid Coroner do not intermeddle. . T 
cites S. C. 3 Af, 
Trials per 20. Adjudged. 
Pais 36. (42) 
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3. Where Proceſs iſſues to the Coroners upon Challenge for Defautt in n. 
Sheriff, and after the Parol is without Day by Demiſe of the King, Re.y. 
tachment ſhall iſſue to the Coroners againſt the Jury, and nct to th, 
Sheriff; for the Sheriff ſhall not make to come Jurors return'd by th, 
Fs "0 Per Littleton for Law. Br. Challenge, pl. 169. cites 10 Eq 

9 H. 6. 13. 
» 4. In a Scandalum Magnatum the Plaintiff made a Suggeſtion upm 11, 
Roll, that inaſmuch as a Brother of the Defendant's was one of the Hen, 
of London, that therefore the Coroners might return the Jury. 1 
Plaintiff ſaid he would confide in the Indifierency of the Sheriff; be 
the Court faid the Suggeſtion being upon the Roll, and not denied, th 


Coroner mult return the Jury, Skin. 102. Hill. 35 Car. 2. B. R. Lon 
North and Grey v. Elliot. 


(L. e) Proceſs upon Iſſues. To how it ſhall be 


awarded for Default of the Sheriff and Coroners 
E /lrors. 


Trials per 1. IF Default be in the Sheriff and Coroners, the Court may det: 
Pais 36. (42) Eſliors, and it the Parties can ſay nothing why they ſhall ſnot] 


— Bx. S 
Proceſs, p. be Eſliors, they ſhall make the Pannel. * 8 H, 6. 12. t18E, 
t 

S. C. 

1 Br. Challenge, pl. 174. cites 18 E. 4. 8. S. C. And the Parties ſhall not have Challenge do tie 
Array, but they may challenge the Polls, and ſo no Miſchict.—Co. Litt. 158. a. (o) 


2 pl 5.— 2, But the Yrit of Diſtringas ſhall not be directed to them; for tif 
rials per 


Tau Court cannot make Officers to diſtrain the Lieges of the King, but 
Pais 56-42) the King ſhall make them. 8 Þ. 6. 12. ; 
Br. Chal- 3. If there be Cauſe of Challenge in the Sheriff and Coroners, upon 
ogg Dog ſhewing thercof to the Court, the Court will elect 2 Efliors to mak! 
$ C. and the the Pannel. 15 E. 4. 24. 

Venire fa- 

Cias to the 2 Eſliors recites all the Matter. 
pl. 14. cites S. C. 


Br. Proceſs, pl. 71. cites 8 C Br. Venir: falls 


4. For Affinity in Sheriff and Coroners, it may be awarded to the 
1 . of Aſſiſe by Aſſent of the Parties, but not without their Ant. 
10 H. 4. 5. | 
_—_ . . Ik a Pannel be made by Eſliors upon Default of the Sheriff and 
Pars 30 (4) Coroners, yet the Diitringas ſhall not be directed to the Efliors; fo 


the Court cannot make Officers to diſtratn Men, but the King. * 
D. 6. 12. b. Dubitatur. * a | 


Br. Chal- 6. When a Pannel is made by the Eſliors, they ſhall alter, 
lenge, Pk wards ferve all the Proceſs that comes upon it, as the Sl 
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fouto do if the Proceſs had iſſued to him, 15 E. 4. 24. 169% cites 

# E. 4 3. 8. LIES 
pl. 71. cites 8. C,——Br. Venire facias, pl. 14. cites S. C. 


+ Br, Challenge, pl 174. cites 18 E. 4.8. S. C 


. 


Br. Proceſs, 


„ Ik a Tales be quaſh'd becauſe the Sheriff is Plaintiff, and after for Br. Proceſs, 
Detault in the Coroners the Pannel is made by Eſliors, they ſhall [not] pl a8. lies 
he made to come by the Sheriff in his own Cauſe; tor peravventure 


: he will not diſtrain but thoſe who are hts F riends, or return Pet⸗ Fol. 671. 
| y Tues upon thole who are not his Friends. 8 H. 6. 12. Ou⸗ y the N 
| bitatur. ſiſe was ll 


parn'd for Difficulty to whom the Proceſs ſhould iſſue to ſerve it; for it cannot iſſue to the Sheriff, 
at o the Coroners, where they are once found in Default, by which &c. 


(Lc. 2) Tales. WVhat it is, and How by Common Law, 
and by Statate. 


1 Tales is a Supply of ſuch Men as were impannel”d upon the Re- 
turn of the Venire Facias, grantable, when enough of the priuci- 
pal Pannel to make a fury do not appear; or it a full Jury do appear, yet 
i ſo many are challenged that the Refidue will not make a Jury, then a Tales 
may be granted. And this at the Common Law was vj Writs of Decem 
Tales, Otto Tales &c. (out of the King's Courts) one ot them atter ano- 
ther, as there was Need, until there was a full Jury. But now, H the 
Statutes cf * 35 H. 8. 6. 4& 5 P. M. J. 5 Elis. 25. G 14 Hlis. g. the 12 (Iſ. e) 
jultices of Aſſiſe and Niſi Prius, at the Requeſt of Plaintiſt or Deman- ere 
Ganr, Defendant or Tenant, or of the Proſecutor tam quam, if two, or + Se (N. e) 
more, or but one of the principal Pannel appear at the Day ot Niti Prius, pl. 2. 
may preſently cauſe a Supply to be made of ſo many Men as are want- 
ing, ot them that are there preſent ſtanding about the Court; and here- 
upon the very Act is called a Tales de Circumnſtantibus. Note the Differ- 
ence letween a Tales at Common Law and Tales by the Statute ; the fr 
called only (Tales,) the 24 (Tales de Circumſtantibus;) the laſt of which 


o 

„ 
* 

- 
7 


, cannot be granted at a Tri:l at Bar, which is a Trial at Commen Law ; tor f 

8 there it muſt be only (Tales,) by Writ annex'd to the Venire Facias. F 

Bur Tales de Circumitantibus is given by Statute to Trials by Aſliſe and | 

| Niſi Prius, per Stat. 35 H. 8. 6. Yer ſuch a Tales to an Indictment in 1 

0 \ ales was out of that Statute, and helped by the + 4 & 5 Ph. & M. 7. + This ſtems f 
Trials per Pais 61. (68, 69) ta be mil⸗ | 

prinred for ' 

5 5 Eliz Cap. ( 

nn 25. for which ; 

ſee (M. e) g 

pl. 7. | 


(M. e) Tales. I» what Caſes ſhall be granted. 


) 
[ 1. Fan Iſſue be to be tried by 2 Counties, and a full Inqueſt appears Trials per 
$ from one County, but the Jnqueſt remains tor Default of Jurors Pais, 62. 


of the other County, a Tales ſhall be awarded to the County where (09 4 
Default is, but not to the other; for of them there are already . 


the 
lufficient. 48 E. 3. 30. b. 49 E. 3.1. b. there were 


* only 4 of 
© one County ſworn, tho' there were 6 of the other, the Inqueſt was not taken; but Oto Tales 


Warded of the County that made Default. Br. Viſne, pl. 77. cites 49 AT 1. 
2. After 


— EE EE 


Trial. e 


— 
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Trials per 2. Aſter an Inqueſt {worn and charged, it any Juror dies before ve 

7 136. dict, a Tales ſhall iſſue, and not a new Hentre Facias. 12 0 
165 — e 

8. P. 2 H. Qllæxe. 

Hiſt. P. C. ä i K 

2.56. cap. 34 and that ſo it is, if a full Jury appear, and one of them dies before they art ſworn, a Tis 

ſhall be granted. Cites S. C. and 20 E. 4. 11. b. 


3. In Attaint the Fury remain Ly Challenges, by which the Plain 
pray d 12 Meliores. Wilby ſaid, Jon may have 18 Meliores if you vil 
Quod nota. Br. Octo Tales, pl. 2. cites 21 E. 3. 43. 


„See (Ole) 4. 35 H. 8. cap. 6. Enatts, That fer the more ſpeedy Trial of Iſſues tr 
pl. 3. tried by 12 Men, in every Writ of Habeas Corpora, or Diſtringas with a Nj 
i The Ju. Prius, where a full ee. not appear * before the tara of Aan 
vices of Niſt Nifs Prins, or elſe after Appearance of a full Fury by Challenge the fim 
Prius have . . - . Jun is 
ſuffcient like to remain untaken for Default of Jurors, the fuſtices, upon the Reap 
Authority, of the Plaintiff or Defendant, are authorized to command the f Sheriff, 
by Statute ct her Miniſter or Miniſters to whom the making the ſaid Return ſhall uh. 
N tain, to appoint ſo many other able Perſons of the County, then preſent a ti 
to award Aſfiſes or Nifs Prius, to ſerve, as ſhall make up a full Fury, who ſhall i 
Tales de added to the former Paunel. And the Fuſtices may proceed to the Trial ag, 
Circumſtan- Iſſue with thoſe Perſons that were before impannell'd and return'd, and wi 
8 t thoſe newly added to the former Paunel, by virtue of this Act, in ſuchi; 
for Favour 4s they might or ought to have done, if all the ſaid Furors had been rein! 
in the She - upon the Venire Facias. 


riff, by the | 5 Ne. 
Words, That be or they to <chom the Return of the Tales ſball __ may make Return &c. Per Cu fo 
D. 376. b. pl. 24. Paſch. 23 Eliz. Anon. S. C. cited 10 Rep. 103. b. in Denbawd's Caf. Gd 


t Thirteen Jurors appear d, all of the frincipal Pannel but one are challenged off, fo that one on'y wy 
ſworn. The Plaintiff pray'd a Tales de Circumſtantil us, and had it; and this was held well in ant, 
thoꝰ the Statute 35 H. S cap. 6. is in the plural Number, (viz ) they ſhall proceed with (ag adi; 
and yet if 11 of the firſt Pannel appear, one more may be added de Circumſtantibus. And Browne hel! 
that if 2 of the principal Pannel only appear, and at the Prayer of the Plaintiff a Tales of 12 de CU fn 
tibus are return d, and then the two Principal are challenged out; now the Trial ſhall be by the 12 Tis 
only. But the Reporter makes a Quzre if it may be ſo by the Statute ; but ſays that at Common Las 
the Tales ſhould paſs in Trial without any of the principal Pannel. D. 245. pl. 64. Mich. ; & S Eli 
Anon. S C. cited 10 Rep. 103. b. in Denbawd's Caſe. 


A Tales 5. By4& 5P.& M. cap. y. Juſtices are authorized, upon Requeſt made fir 
may be 0 the King, or by the Party that proſecuteth as tell for the King as himſelf, uta 


TP _ by penal Statute, to command the Sheriff to appoint (where there ſpall nat le 
virtue of full Tuiy) ſo many able Perſons, then preſent at the Aſſiſes or Ns Prius, 1 
the Statute be added to the forinter Pannel as ſhall make up a full Fury. Aud every Cut 
$55 - a in the aſoreſaid Act of 35 H. 8. jhall give the ſame Advantage to the Crizn, 
7. xt Gang and juch Perſons as ſhall proſecute for the King, as the Plaintiff" in any ther 


the King lelion might have by virtue of the ſaid Act. 


is Party. 
Raym. 367. Paſch. 32 Car. 2. B. R. Sir Miles Stapleton's Caſe.————See (O. e) pl. 5. 


3 Nell. Abr. 6. In a Writ of Entry it was moved in Arreſt of Judgment, that 2 
A Juror appear d, and his Appearance was recorded, and he not being d., 
cites S. C. 2 . 
and ſays, (Harged by Challenge, or other reaſonable Excuſe, was ſworn of auth? 
that it was Jy, and to ſupply the Place of him and of two others who did not apt, 
held good; 3 Taleſmen were alded to make up 12 of the firſt fury, by which the Care 


bur I do was tried. D. 158. a. pl. 31. Hill. 4 & 5 P. & M. Drew v. Marrow. 


not obſerve : f 2 
that the Court ſaid any thing to this, or any other Objections made there. 


J. By 5 Elis. cap. 25. the Act of 35 H. 8. 6. for granting a Tales, is tx, 


T 
tended to Wales, the Counties Palatine of Cheſter, Lancaſter, ans 
Durham. * lie 
10 Rep. 102. 8, At the Niſi Prius one Furyman only appear'd. A Tales di Circ uniſfar K 
b. Den⸗ 2 44 a N. Ss 7 7 A 8 This was 
bawd's Caſe, 7/915 was awarded, and 11 Names were return d, and 11 feworn, end 
alſign 
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. . yy 4 

affign'd for Error; for it the Juſtices had Authority, when one only ap- S. C and 
d, to afſign to award a Tales de Circumſtantibus, they oughr to _ * 
"ard Decem Tales and Octo Tales, and not upon Decem Tales to re- ay > — 
turn 11. But all the Judges and Barons ſaid, they might award Tales ment was 
4 Circumſtantibus to make a full Jury, when One only appears ; and affirm'd by 
the Tales (hall not be Ten Tales, and afterwards Eight Tales, as in "—_— of 
Banco, but generally a Tales de Circumſtantibus; and here the Return {002 
of tne Pannel being thus, viz. Nomina Decem Talium de novo appoſit' and Barons | 


the Addition ot Decem is void, and ought to be ſtruck our, and then it of the Ex- 


ifirm'd ; and they ſaid the common Courſe in all Circuits was to award ot 5 25 
Tales, where one Juror only : —_ Cro. J. 316. pl. 19. Mich. 10 appear'd * 
Jac, B. R. Denbaugh v. Woodley. upon the 
Ven. Fac. 
nd the Court held, that a Tales might be awarded de Circumſtantibus, and cited 10 Eliz. Dyer, to 
one the ſame. Godb. 203, 294. pl. 291. Mich. 11 Jac C. B. Norton v. Lyſter. 
At Wickam Aſſiſes in Bucks, 1684. only one Juror appear'd, who was challenged z but before he was 
ju aſide, the Court granted a Tales ; by Mountzgue Ch. Baron. Trials per Pais, 65. (72) in 


Margine. 


9. In no Caſe, where a Trial is at the Bar, ſhall any Tales de Circum- A Day be- 
fantibus be awarded. Adjudg'd, and ſaid that all the Precedents are ing appoint- 


b. Codb. 203, 204. pl. 291. Mich. 11 Jac. C. B. Norton v. Lyſter. 1 


by a Dorſet- 
fire Jury, the Sheriff, by the Order of the Plaintiff, countermanded all the Turymen, againſt the Gree the 
Defendant, who now pray'd a Trial, which was now impoſſible; for the Court, in ſuch Caſe, will not 
fly the Jury with a Tales de Circumſtantibus ; but offer'd to nonſuit the Plaintiff on Record. 2 
Kd. Paſch. 1658. B. R. Hunt v. Hollis. 


A Trial at Bar being appointed, but 10 of the Jury appeared, and the Court would not grant a Tales 


te Circumſtantibus, 9 48 ) but granted a Tales returnable on the next Return. Cumb. 
151. Paſch. 6 W. & NI. Anon. 


10. There were 24 return d upon the Venire Facias, and but 23 on the 
Hers Corpora, and the Fury did not appear full. A Tales was awarded, 
and tried tor the Plainriti, and good; becauſe the Venire Facias was re- 
tum d full. Brownl. 183. Trin. 12 Jac. Trinbone v. Smith. 
11. An Indiefment was for not repairing a Way, and a Venire Facias was 11 Mod. 
a.arded, returnable at the next Quarter-Seiſions. Upon the Return of 56. pi. 33. 
the Venire only Part of the Fury appear d, and thereupon a Tales de Circum- =. Hom en 
fantibus was awarded, and the principal Pannel and Tales tried the Cauſe, hs og 
ad the Delendants were found Guilty. Holr Ch. J. took an Exception gf Strat- 
that here was a Miſtrial; tor a Tales de Circumſtantibus cannot be ford, S. C. 
granted upon the Venire Facias. And tor this and other Exceptions Put 5. F, 
the Judgment was reverſed. 2 Ld. Raym. Rep. 1170. Irin. 4 Annæ, 2 oy” 
The Queen v. the Inhabitants of Stretford. 

12. It is ſaid to have been held by Raymond Ch. J in delivering the 
Opinion of the Court, in the Caſe of the King v. Franklyn, in Hill. 
vr Trin. 5 Geo. 2. That the Statute of 3 Geo. 2. cap. 25. docs not exclude 
a Tales de Circumſtantibus 3 but that ſuch a Tales may be ſtill granted 
Hen Special Furies. 

13. If great Perſons are concern d, and by their Lalouring the Jury doth 
"t appear, and Tuleſinen are prepared for their Turn, and there is a great 
Tint de Circamſtantibus, the Juſtices of their Diſcretion may deny a 
N and adjourn in Bank, not withſtanding the Statute. Trials per 

as 62. (70 
14 The 3 Panne] muſt fland, or elſe there can be no Tales. 
Trials per Pais 62. 63. (70) 
. Is. If the Tenant for Life prays in Aid of the King who has the Rever- 
on, the Juſtices cannot grant a Tales de Circumſtantibus, becauſe the 


ing is concerned. Trials per Pais 63. 
4 L 16. It 


s well enough. It was ordered to be amended, and the Judgment was chequer— 
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Bat bid. in x6, It hath been queſtioned whether any Tales be nl 
7 of Tot and Terminer ; and it hath been holden, That it is not ? Fain 
Inſtance in DY 

Keilw. 176. be put off for Want of a ſufficient Number of Jurors; it ſeems the uſug 
pl _—- Practice tor the Court not to order a Tales, but a larger Pannel, heren 
awarded in the former Jurors ſhall be returned in the ſame Order as before, and called 
an Appeal to be ſworn as they ſtand, without any more Regard to thoſe Who were 
1025 ſome 3 U N than to the others, which is the Method likewiſe 10 de 
A111, Obſerved in the like Caſe, as to the ſwearing of a Fury returned with 
rrp {pane Tales. 2 Hawk. PI. C. 409. Cap. 41. S. 19. * 


Plowd. Com. 

100. upon an 

Indictment 

of Murder. — 


(M. e. 2) Granted in what Caſes, and How. 


Br. Octo 1. Sſiſe remained for Default of Jurors in B. R. and 6 Tals wy 

Tales, pl. 14. awarded returnable Craft ino die, becauſe the Land lay within tu 

cites A Go. Miles, and the Court was to remove the fourth Day after. Br. Proceſs, pl 
150. cites 23 Aſſ. 17. 

2. In Attaint 22 were ſworn, and others were challeng d out, and the ef 
made Default, and the Plaintiff prayed Tales of Men under 201. Land, becauſe 
it ſhall be intended that there are no more of 20 1. per Ann. in the ſane 
County. And becauſe it was ſurmiſed that one who made Default ys 
a Man of 20 I. Land, and that it ſhall not be intended as above quo- 
uſque &c. therefore 16 Tales were awarded of Furors of 201. ber 
Ann. Br. Octo Tales, pl. 13. cites 36 H. 6. 23. 

Br. Attaint, 3. Where there are not enough of Furors of 20 l. he ſhall have Praciſt g 
Y 10 J. and after of 18 J. and after of 16 J. 10 l. and 81. Br. Oæto Tales 
7-3% pl. 13. cites 36 H. 6. 23. 


pl 
21 
F. 


(N. e) Tales. / Iat Perſons may have [it] 


Trials per x, 20 El. 359. 2. upon Pluries diſtringas 3 only appeared, Plaſt! 
* LD. tiff rave Sor Didringes, without praying a Tales 
Deſendant prays a Tales, the Court ounht to grant it. And ſo it 1s 
e adjudged, ; 
on 14 Ea cap. 9. S. 1. Enac̃ts, that where the Plaintiff or Demandant 
may have, upon his Requeſt to the 7 uftices q the Niſi Prius in England, i 
the Fuſtices of Oyer or of Affiſes of the 12 Shires of Wales, and the one 
Palatine of Lancaſter, Cheſter, and Durham, a Tales de Circumſtau 1 
in all ſuch Caſes the Tenants, Actors, Avowants, and Defendants (J : : 
Plaintiffs or Demandants ſhall forbear to pray the ſame) may, n te 
Requeſt, have by the ſame Fuſtices the Tales unto them granted, 1 
Manner as the Plaintiff or Demandant may. h 1 
S. 2. In all Popular Actions in the Queens Courts of Record wu | = 
Laws, wherein any Perſon 1 ſue as well for the Queen as himſelf, 
Defendants ſhall be admitted to pray a Tales de Circumſtantibus. of 
3. Plaintiff proſecuted a Diſtring. Jur. and only 11 of the 7) 4 


ed, and the Inqueſt remained for want of Jurors, and neither Plaintif De 


uſtices of ef And therefore if a Trial before ſuch fm 
u 


D 


2 
2 
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Traal. 

Dr/endant deflred a Takes. Afterwards the Defendant in another Term 

00 a Tales of that Writ which the Plaintiff” bad proſecuted. But the 
Fart denied to grant it, becauſe he did not pray it when the Diſtreſs 
was recurn'd ; and if he would have a Tales, he muſt purchaſe a new 
plur. diitring. and if then the Jury fill nor, the Defendant may pray a 
Tales, and the Court ought to grant it. Brownl. 35. Cumber V. 
Dorler. 


Upon the firſt Habeas Corpus the ndant ſhall not have a Tales, It ſeems that 


A Default of the Plaintiff. Brownl. 35. Cumberland v. Dorſet. the Defen- 
dant cannot 


regularly pray 2 Tales till there has been a Default in the Plaintiff, 2 Hawk. Pl. C. 408. cap: 
gi. 8.11. | 
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5. The Plaintiff is not bound to pray a Tales, but only to bring in the 
Record tor Trial; it he does not pray a Tales, the Defendant may. Per 
Holt. 12 Mod. 204. Mich. 10 W. 4. B. R. Anon. 

6. If the Defendant ſues the Writ f Nis Prius by Proviſo, yet the Plain- 
tiff may have a Tales &c. Trials per Pais 63. (70) 

It may be prayed by Attorney (altho' the Statute doth not mention 
an Attorney) as well as in proper Perſon. Trials per Pais 63. (Jo. 71) 

g. The Vouc hee in a Præcipe quod reddat may pray a Tales, tho' he 
de be neither Plaintiff nor Demandant in the firſt Action. Trials per 
Pais 63. (71) 

9. It there be 3 Plaintiffs in Replevin &c. and one of them makes De- 
feult at the Niſi Prius, the other 2 cannot pray a Tales, Otherwile of 2 
Copartners. Trials per Pais 63. (71) 
io. Mayor and Commonalty in their proper Perſons cannot pray a Tales. 
Trials per Pais 63. (71) 

11. A Biſhop or Abbot may. Trials per Pais 63. (71) 

12. If a full Jury appears not in an Appeal, whether by Reaſon of the 
Death of ſome of the Perſons returned, or tor any other Cauſe, or it ſo 
many be challenged and drawn, that there do not remain enough ro 
make a jury; or if after the Jury is charg'd one or more of them dies, 
the Appellant may pray a Tales in the ſame manner as a Plaintiff in 
other Actions, and alſo may the Appellee, it the Appellant neglects to 
pray one the ſame Term &c. 2 Hawk. Pl. C. 408. cap. 41. S. 11. 


(O. e) Tales. I: what Caſes | Actions] it ſhall be see (Ne) 


Ln. 


IN Attaint, if all the Grand Jury makes Default, a Tales (hall be T. per 
awarded. 37 O. 6. 12. ; Pais 62. (69) 
2. In Avowry at the Venire facias the Jury did not appear, and after 
the Avowant had Decem tales without Proviſo ; tor after Avowry made he 
is Afor. Br. Octo Tales, pl. 5. cites 21 H. 6. 22. 

3. In Afiſe, if ſo many Recognitors make Default that there are not In Aſſiſe of 
25 te Fac of Aſiſe cannot award a Tales de Circumſtantibus; for Darcign 
tho? Juſtices of Aſſiſe are named in the Act of 35 H. 8. cap. 6. as well . 
4 Juſtices of Niſi Prius, yet inaſmuch as the ſaid Act does not give gn. in 
Power to the Juſtices of Aſſiſe or Niſi Prius, but where the Trial thall the County 
de by 12 Men, in every Writ of Habeas Corpora or Diſtringas with of Pem- 
Nin Prius, which cannot be in Aſſiſe, becauſe Aſſiſes muſt be taken in broke. it 


was among 


their proper County, and never can be taken by Niſi Prius in , cies Berna 
7 


316 Trial. 
aſſign'd for County, and no Expoſition may be made againſt the expreſs Word 
Error,that And ot ſuch Opinion was Catlyn Ch. J. in his Time, and Gerard Attor, 


Tales de ney General, and afterwards of Wray and Anderſon Ch, Juſtice, (x 


Circumſtan- 


ibus was Alhbiſe in Norfolk Circuit. 10 Rep. 10g. a. b. in Denbawd's Caſe, ing 


awarded, Nota of the Reporter. 
which ought : , : 1 6 A 
not to be in Aſſiſe, but by Niſi Prius, which was held a manifeſt Error, if it had been fo; but u $- 

View of the Record it was not Tales de Circumſtantibus, but Quod habeat Decem Tales ſecundum 51 
man Statuti; for it is intended by their Petition that they took their Aſſiſe in the Grand Seſſions, which 
is appointed by the Statute of 34 H. 8. cap. 26, Cro Car. 341. pl. 6. Hill 9 Car. B. R. Cor „. the 
Biſhop of St. David's, Owen and Pritchard. —— Jo. 330. pl. 4. Lort v. the Bifhop of St, David's, 
S. C. but S. P. does not appear. 


4. In Debt upon a penal Statute, a Tales was prayed becauſe the Jury 
was not full. But for the Defendant it was objected, that ir cant ie 
without a ſpecial Warrant from the Attorney General. But per Hale 
ey It may well be in this Caſe without ſuch a Warrant, becauſe d 
the Intereſt which the Proſecutor hath ; but it is otherwiſe in Indi&mey; 

&c. which are the King's own Suits, Lev. 223. Trin. 19 Car. 2. in 
the Exchequer, Verney qui tam v. 
The Statutes F. In Crowa Caſes there can be no Tales without a Warrant from the 
which au- Attorney General. Arg. and not denied. 6 Mod. 246. Mich. 3 An, 


„„ — + 
8 = —_—_ ———— 
— —§⏑iQQ³ e 2 — 


2 f ; + penal 
Juice ot B. R. in Caſe of the Queen v. Sir Jacob Banks. uy 
Niſi Prius * 

to award a Tales de Circumſtantibus, extend as well to all Capital Caſes, whether of Treaſon or F:. 4 Cir 
lony, as to others. But it ſeems that ſuch a Tales cannot be prayed for the Kine upon an Indiftment - CM. Sea 


»inal Inſormatien, without a Warrant from the Attorney General, or an expreſs Aſſignment from the Cut 


be fore which the Inqueſt is taken. 2 Hawk. Pl. C. 409. cap. 41. S. 18. 2 
fant! 
one 
yt. 8 


(O. e. 2) At what Time. a 


bog oy 1114 Tales cannot be granted at the Day of the Return of the 
— P. (59) | Venire tactas. 34 I), 6. 21. Adjudged. 
528. pl. 698. Trin 38 Eliz. Broughton v. Randall, if none of the principal Pannel appears; u 
otherwiſe at the Diſtringas, or at the Habeas Corpora. — Cro. E. 503. pl. 24. S. C. & S. P. Per Car. 
Bur it was then urg'd, that this was altogether the Courſe in Wales, where the Cauſe was; and the 
Judgment was given to award Tales in tuch Caſes. And per Cur. if it be ſo, then it is no Error; for 
the Cuſtom of every Court is a Law in that Court. Noy 64. S. C. but S. P. does not appear. 


= Proce, 2. At the Fenire facias returned ſerved the Plaintiff prayed Huleas (u. 
e fora with Decem Tales and Niſi Prius, and could not have it; for be 
Niſi Prius, {hall have only Niſi Prius before the Names of the Jurors return d; but 
pl. 1. cites if Habeas Corpora with Decem tales be returned, he may have Diftringss 
S. C. with Nifs Prins as well againſt thoſe in the Tales as againſt the firſt Furs. 
Quod nora by both Beaches; for the fr/# Writ returned is a Habeas Cit- 

pora againſt thoſe of the Tales. Br. Octo Tales, pl. 1. cites 2 H. 6. 19. 

3. In Information in the Exchequer they were at Iſſue, and Ven. Ja. 

returned; and the Plaintiff prayed Diſtreſs and Tales, and it was te- 

turned. And ſo it ſeems there that the Tales all iſſue with the Diſtreſs 

core the Fury have appeared and remained for Default. Quod quert, ot 

1t 1t was becauſe the King is Party in the Information. Br. Otto Tales, 

pl. 12. cites 37 H. 6. 12. 


Br. Octo 4. In Appeal they were at Iſue, and the Plaintiff did not ſue Venire fa. 
Tales, pl. 18. cs; by which the Defendant ſued it, and it was return'd ſerv'd, and 


22 5 = then the Plaintiff prayed Tales upon the Venire facias of the Defendant, and 


And fo foe? had it by Award in Spight of the Pefendant; tor ir was ſaid that ic 2 
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the common Courſe in this Place, viz. in B. R. Br. Ven. fac. pl. 18. that the 4 
cites 15 H. 7. 9. Tales was 


wpon the Venire facias, and before the Habeas Corpora and Diſtreſs. Quod nora. 


5. As to the Time of granting a Tales, 4 Things are to be conſider'd. 
if, Ir is to be upon Default of ſo many of the principal Pannel, that there 
-annot be a full Inqueit. 2d1y, That the principal Paunel be landing at 
Time ; for Tales is a Word ſimilitudinary; And theretore if the Ar- 
ray be quaſh'd, or all the Polls challeng'd and drawn out, no Tales 
hall be awarded, becauſe now there are no Quales ; but a new Ven. 
fic ſhall be awarded. But it at the Time of granting the Tales the 
principal Pannel is ſtanding, and afterwards is quaſb'd, yer the Tales 
ball tand; for if there were Quales at the Time, it is ſufficient, as 
pears in 34 H. 6. Tit. Inqueſt 30. 3dly, He that is merely a Defen- 
tat cannot pray à Tales till rhe Plaintiff has made Default. Athly, In 
{me Caſes Tales ſhall be granted after a full Jury appears and is ſworn ; 
ws ifa Fury is charg'd, and atterwards before Verdict given in Court, one 
jus, a Tales thall be awarded, and not a new Ven. tac. And ſo is 12 
H. 4 10. a. So if any Jurors :mpannelPd die before Appearance, and this 
zppears by the Sheritt's Return, a Tales may be awarded, it Need be. 
10 Rep. 104. b in Oenbawd's Caſe, in a Nora of the Reporter. 

6. It a Juror be withdrawn after a Trial is commenced whereon a Tales 
0 e was awarded, and atterwards a new Habeas Corpora is 
uten aut with a Tales, it ſhall appoint ſuch Tales to be added to the Furors 
rturned on the firſt Venire, and alſo to thoſe returned on the Tales de Urcum— 
fntibus, becauſe the Court above will take judicial Notice of what is 
Gone at Niſi Prius being entered on Record. 2 Hawk. Pl. C. 409. cap. 
y. 8. 17. 


'P.e) Tales. / hat ſhall be done of the Talks when the 
Venire facias is challenged and quaſhed, and when 
the other Proceſs. When the Habeas Corpora 1s 
quaſhed. 


Tf the Venire factas be good, and the Habeas Corpora, and all Trials per 
the Proceſs after not good, tf the principal Pannel be affirm'd, P. (6) 
"the Tales return'd is voto ; for in Efect it is only a Venire ta- 


us returned, and then no Tales, 34 Þ. 6. 20. b. Adjudged. 


2. It was agreed in C. B. and ſaid to be adjudged in B. R. that where D. 78. pl 41. 
1Yheriff returns a Pannel which remains for Default of Jurors, and the * — 6. 


Sheriff returns alſo a Tales and atrerwards the principal Pannet is "4 ye; 
* d fer C:finage in the Sheriff'; now by this without other Trial the ton SC. ſays 
ales ſhall be quaſh'd, tho the Tales be made by another Sheriff; be- Iron _— 

g f * 7 oubte 

2 this Tales depends on the firſt Jury. Dal. 11. pl. 13. Paſch. 7 E. 6. dhe Cour! 
p but at laſt at 

the Peril of 
the Plaintiff, as well the Tales as the principal Pannel was quaſh'd. But Ibid. pl 42. cites Radford's 
Gf in Appeal of Murder, where the principal Pannel was quaſh'd for Favour of the Sheriff, and yet 
es hood and Diftringas awarded againſt them, and a Precept to add 10 Tales de Novo to the 

Io Tales. 

The Quaſhing the Array of the principal Pannel doth not quaſh that of the Tales, but the Inqueſt 
tall be taken on thoſe return'd on the Tales, if there be enow, and if not others ſhall be added ro 


tem by a new Tales. Yet it ſeems agreed, that if all the FROG return'd en a Habeas Corpora be _ 
4 N nge 
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lenged and drawn, there ſhall not be a Tales awarded, but a new Venire facias ; for the Word Taj 
lainly refers to ſome others, to whom the Perſons return'd are to be like. Alſo it ſeems a 


if the firſt Habeas Corpora be qua ſu' d, the Habeas Corpora with a Tales cannot but be quaſh d dat 
and the Party muſt go on in the ſame Manner as if the Venire had been only return'd and not 


bing dome 


upon it; for where a Proceſs is quaſh'd, all that follows it and depends upon it ſeems of Courſe toy) 
with it. 2 Hawk: Pl. C. 409. cap. 41. S. 14. 


13 C4 1 i. 


iv of th (P. e. 2) Tales with Proviſo. 

$8 (0.0 

plz a 7 15 El. 318. 10. If the Defendant has a Habeas Corpo 
rials per * Juratorum with jIrovilo, yet the Tales ought not ton 


* (05 wn) granted with Proviſo at the Requeſt of the Oetendant betore a Ne. 
* (997 tault in this Requeſt of the Tales appears in the Demandant. BY the 
Dpinion of the Clerks, 

2. In Second Deliverance, they were at Iſſue, and at the Venire farin 
the Fury made Default, and the Avowant pray d 10 Tales with Proviſe, and 
becauſe rhe Detendant after Avowry made is become Actor as well a 
Detendant, therefore he had his Petition and Decem Tales without Pro 
viſo ; Quod nota bene inde. Br. Octo Tales, pl. 17. cites 21. H. 
22. 

3. A Tales with Proviſo was denied becauſe there was no Default in th 
Plaintiff ; for he was ready to ſue with Effect; Quod nota Br. Ok 
Tales, pl. 8. cites 14 H. 7. 7. 

4. In jedi ment the Parties were at Iſſue; only 5 Jurors appeart, 
whereupon the Defendant fhew'd to the Court, that H. the Leſſor, j n 
Friends &c. had labour'd the Fury not to appear; and that for the furthe 
Vexation of the Defendant, who had 4 Verdicts in Affirmance ot his 
Title, H. to procure the Jury not to appear, had falſely ſurmiſed to then 
that he and the Def:udant were in Courſe of an Agreement. And all thi 
was depoſed in Court, upon the Oath of the Detendant himſelf, and d 
one of 3 upon which the Court granted to the Defendant 
Decem Tales with Proviſo, for his own Expedition. 1 Le. 72. pl. 4 
Mich. 29 & 3o. Eliz. Heydon's Caſe. 


-(P. e. 3) Tales. Challenge to the Tales „and Exception 
to the Return Ec. 


1. IN Ouare Impedit by the Earl of A. againſt the Bij C. they were 
at Iſſue, and the Defendant ee 15 * 25 the Otto Tatts 

after the Challenge of the Polls of the principal Pannel, becauſe at the Ven! 
facias he return d Mandavi Ballivo Epiſcopi de C. and now he has retur 
that he himſelf return d the Offo Tales. And becauſe upon the Venire fait! 
ſome were return d becauſe they were Tenants of the Biſhop, and ſome becauſe 
they were Tenants of the Earl, theretore upon this Cauie return'd, and be. 
cauſe there were none within the Franchiſe but thoſe wha were Tena 
of the one or the other; therefore this Challenge was diſallow'd. Br. Chal- 

enge, pl. 52. cites 38 E. 3. 25. 


2. The 


1 © — 
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2. The Sheriff had return d a Pannel, and after a Decem Tales, the De- 
ant challenged the Array inaſmuch as it was made by B. Under-Sheriff, 
't the Denomination of the Plaintiff. And per Ports, by this the Array ot 
the Tales is affirm'd; tor this ſhall be intended the principal Pannel, and 
not both Pannels; and therefore he ought to have ſaid that he challeng'd 
the Arrays A Newton contra, thereſore quere. Br. Challenge, pl. 
cites 21 H. 6. 22. 

— The Array of the Tales in Attaint was challenged becauſe it was Br. Octo 

imourably made at the Denomination of one of the Petit Fury, and a good Tales, pl. 7- 
Challenge, and the Triors of the principal Pannel tried the Array of the 3; 1d «i 
Tales and the Polls; tor they were ſworn upon the Principal betore, and ſhould be 14 
therefore if there are ſeveral Tales it ſhall not have other Triors ; quod H. 7. 2. a. b. 


not. Br. Challenge, pl. 71. cites 14 H. 7. pl 3 


by the Statute that none of the Parties can challenge the Array of the Tales, but only to the Poll. Trials 
per Pais, 64. (71) | ; 


4 By 35 H. 8. cap.6. The Parties may have their Challenges to the Tales 
in the ſame Manner as if they had been impannell d on the Venire facias. 

5. judgment in Dower was given in Wales, and Error brought in Cro. E. 502. 
B. R. The Error aſſign'd was, that a Tales was awarded upon tho Di- Pl. 24. Mich. 
fringas where none of the principal Pannel appear d, notwithſtanding which 70 by 
the Judgment was affirm'd by all the 2 upon Conference with the &. C. that at 
Clerks. Mo. 528. pl. 698. Trin. 38 Eliz, Broughton v. Randall. the Return 


of the Ven. 

fac, none of the Jurors appear d; But upon a Habeas Corpora with a Decem Tales a Trial was had with 
Part of the principal Pannel, and Part of the Tales. The Error aſſign'd was, becauſe a Habeas Corpora 
vitha Decem Tales was awarded where none of the principal Pannel appear'd. But all the Juſtices 
held that if fon a Habeas Corpora and Diftringas none of the Fury appear, yet a Decem Tales ſpall be 
awarded, but not wpon the Ven. fac. and that this is the *Ditference, and therefore as this Caſe is it is er- 
roneous. And afterwards it was reverſed. 

The ſame Difference is taken in Mo. 528. 
(M. e) pl. 11. 


Noy. 64. S. C. but S. P. does not appear See 


6. It was moved in Arreſt of Judgment that the Sherif”s Name was 
m endorſed upon the Return of the Tales; ſed non allocatur, becauſe this 
is not like a Return of the Ven. fac. for the Statute which gives the 
Tales does not provide for ſuch Return, but only that the Tales re- 
tum d ſhall be added to the former, which is done in the Face of the 
Gurt; and ſo there can be no Doubt but that the Sheriff made the Re- 
turn, Moor, 846. pl. 1144. Mich. 13 Jac. Roe v. Wood. 
7. There were only 23 return'd on the Ven. fac. and the Habeas Corpora ro. E. 278. 
was againſt th and one L. was added; and the faid L. and 11 of the k. Eins 
gainſt 1 ofe 235 2 „ v. Norton 
principal Pannel were ſworn, and found for the Plaintiff, and he had Judg- $ C. accord- 
ment; but the Judgment was reverſed ; for the whole Court held it ill, ingly. 
and not aided by any Statute, becauſe one was ſworn who was not re- 
may by the Sheriff. Jo. 302. pl. 6. Mich. 8 Car. B. R. Fines v. 
North. 


8. In an Action of Treſpaſs for taking away the Plaintiff's Money, 
one of the Tales was challenged, becauſe he was a Common Fofterer of 
Thieves, and dwelt in a ſuſpicious Place, and of ill Fame ; and held a good 
Challenge. Trials per Pais, 64. (72) _ 

9. A Challenge may be taken to thoſe of the Tales de Circumflantibas. 
Trials per Pais, 148. (177) 

10. By 5 & 8 W. & M. cap. 32. F. 3. Tales Men are to be taken out of 
ber Furies return d, and either of the Parties ſhall have his Challenge. 


(P. e. 4) 


4 4a. qo % oy wer om 


-c —— — ww 


Trial. "If 


(P. e. 4) Proceſs ſerved. By whom. 


1. HERE the Sheriff” returns Diſtreſs with Tales, the Bailiff of 

the Franchiſe thall not ſerve the Tales, tho” the Jury of the 
firſt Pannel dwell in the Guildable, and thoſe of the Tales in the Fra. 
chiſe. Br. Proceſs, pl. 162. cites 2 H. 4. 1. 

2. Error being athgn'd, viz. That the Tales de Circumſtantibus wy 
return'd by the Plaintiff, who brought the Action by the Name of Sheriff d 
the ſame County; and therefore * was reverſed. Cro. E. 6 
Hill. 4x Eliz. B. R. in Cam, Scacc. Stanton v. Suliard. 


(P. e. 5) V hat Perſons may be impannell'd upn 
Takes. 


1. IN Error upon a Judgment, upon the Statute of Hue and Cry, it ws 

I aſhgn'd that at the Nifs Prius 5 only appear d of the Pannel, by which 

7 de Circumſtantibus were ſworn, and after two of the Pannel were drazn 
by Conſent, and at the Return all this was certified ; and one Towes, wth 
was one of the de Circumſftantibus ſworn at the Nifs Prius, was ſworn is 
C. B. where by the Statute he is to be oppoſed for Trial before Juſtices 
of Niſi Prius, & non allocatur; for the Statute does not ſay that he cat- 
not be ſworn here, and common Reaſon is againſt it; for he ought to be 
added by the Words of the Statute to the fot Pannel. And Haughton 
J. ſaid, that by Conſear thoſe of the Circumſtantibus cannot be drawa at 
the Niſi Prius, but only thoſe of the principal Pannel ; and Judgment 
was affirm'd, if no other Cauſe be thewn. 2 Roll Rep. 394. Mich. 21 
Jac. B. R. The Inhabitants of Chelmsford v. Harvey. 

2. The Sheriffs upon the Tales de Circumſtantibus may impannel a 
Prieſt or Deacon, if he hath ſufficient Freehold of Lay-Fee ; but not an lu. 
fant, nor one of the Age of 80 Years. Trials per Pais 64. (71) 

3. He may impannel Coroners, Capital Miniſters of an oration, Fe 
refters, Men blind, mute, (if they have their Underſtanding, but not de 
Men) excommunicated Perſons, but not Outlawed or Attaint, not Aliens, 
nor Clerks attainted, nor Perſons attainted of falſe Verdicts. Trials per 
Pais, & (71) | 
F 4 ” e Coroners may put the Sheriff on the Tales. Trials per Pals, 

4 (71 


(Q. e) Procels 


a ww tw ww 


$4 
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e) Proceſs upon Iſſues. Tales. How many Juror See (M. e) 
1 ö hall be return'd upon the Tales. / 


V Egularly there ſhall not be ſo many in the Tales as were in the * Br. Octo 
R principal Pannel. * 47 P. 6. 12. | 2 = 
sc Br. Octo Tales, pl. 15. cites 47 Aff 10. 5 


11 
Ibid. pl. 8. cites 14 H. 5. 7.8. P. unleſs 
kde in Caſe of Appeal. 10 Rep. 104. b. in Denbawd's Caſe, in a Nota of the Reporter. 
ln Capital Caſes a Tales may be granted for a larger Number than the firſt Proceſs, as for 60 or 40, or 
ny other even Number that the Court thinks proper, in order to prevent the Delay which may be oc- 


honed by the Defendant's peremptory Challenges. And in this reſpect the Law, with regard to a 
Tales in capital Caſes, is different from what it is in any other Caſe, it being an allow'd Rule, that in all 
wher Caſes the Tales muſt be for a leſs Number than the firſt Proceſs. 2 Hawk, Pl. C. 408. cap. 41. S. 
12s, F. 2 H. Hiſt. Pl. C. 266. 


2. In an Attaint there ſhall not be a 40 Tales. 3) Y. 6. 12. Br. Octo 
Tales, pl. 


tr. cites & C. 


. [So] In an Attaint there ſhall not be a 24 Tales, becauſe it is S P. and in 
as many as are in the Drincipal. 37 0. 6. 12. m _ 
the Venire Facias is of 12, there the Tales mult be under 12. 10 Rep. 104. b. in Denbawd's Caſe, in 
Nota of the Reporter. | 


4. But there may be a 20 Tales in an Attaint ; for this is under Br. Oer, 
the Number of the principal Pannel. 37 0. 6. 12. Tales, pl. 


CI is not in Experience, that a Man can have 12 Tales, wnleſs in Attaint. Br. Otto Tales, pl. 
15. cites 47 Afl. 10. 


5. Part of 222 was return'd by Bailiff of the Franchiſe, and Part by 
the Sheriff, becauſe Fart was in the Guildable, and Part in the Franchiſe ; 
ind of the Franchiſe 6 were ſworn, and of the Guildable but 4, and rhe 
reſt were challenged, and the Plaintiff durſt nor rake rhe reſt of the 
Franchiſe, viz. 8 of the Franchiſe and 4 of the Guilalle; but pray'd Tales, 
and had it, viz. 6 Tales of the one, and 6 Tales of the other; and fo 
It ſrems that in this Caſe, and where the Jury is de Medierate Linguz, 
where an Alien is Party, the Plaintiſf is not bound to take Jury bur by 6 
the one and 6 of the other. Br. Challenge, pl. 56. cites 7 H. 6. 40. 
6. It ſeems that the Tales /ball always be an even Muniber, and not an 10 Rep. 105. 
odd one, as 7, 9 &c. Br. Octo Tales, pl. 11. cites 3) H. 6. 12. 8. cites 2; Y, 


| But ſays 
that now upon the Act of 35 H. 8. a Tales de Circumſtantibus may he granted as well of an uncertain 
4 of a certain Number, and this by Force of the Words of the ſaid Act, viz. fo many &c. as ſhall 


make up a full Jury. : : 

At Common Law (except in Appeal) the Tales might be of an odd Numb er, as Quinque Tales, or Novem 
Tales; but now ſince the Statute of 34 H. $. the Pales may be even or odd, as pleaſeth the Party; Per 
Cur. Godb. 204. pl. 291. Mich. 11 Jac. C. B. in Caſe of Norton v. Lyſter. 


7. A Man was arraign'd of Felony, and of making of Money, and Br Octo 
Peaded Not Guilty, and challenged 31 Furors peremptorily ; by which the 2 hy 
Inqueſt remain for Default of Furors, and 40 Tales was awarded, re- Ex 
lurnable 2 Days after; quod nota. Br. Challenge, pl. 70. cites 15 E. 

+ 32. | 
8. In Appeal for fealing 8 Pigs, and ſo of Murder, the Defendanr In Appeal 
pleaded Ealing! . the Venire Facias return'd, he challenged 1 
20 Perſons, by which the Inqueſt remain'd for Default, by which challenged, 
ifireſs was awarded, and 24 Tales; quod nota; & non KC!pirur, ſo that the 


4 N The 


- p x 
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| 222 Trial. 


— 


Jury re- The Reaſon ſeems inaſmuch as in Appeal the King has Interej Br. G 
main'd, by Tales, pl. 19. cites 16 E. 4. 5. a 


which the 
Plaintift pray'd 4o Tales, and had it, becauſe in Appeal of Murder, Rape, or Felony, where Lie is; 
Feopardy, there he ſhall have as many in the Tales as he will, by reaſon that the Defendant may halle 
peremptorily 35 Jurors. But in all other Actions between Party and Party, he ſhall not have Tales by 
upon the firſt Number, viz. where 12 are return'd, then under 12, as 10 Tales, 8 Tales 6 ; 
Tales &c. Br. Octo Tales, pl. 8. cites 14 H. . — 2 H. Hiſt PI. C. 266. cites S. C. 
A Man ſvall not have 12 Tales, unleſs in Appeal, which is there in favorem Vite ; per Juſtices of B 
Br. Octo ales, pl. 16. cites 18 E. 4 6,—— The Appellant may have a Necem Tales, or a Viginti, cr. 
Quadraginta Vales,, 1 Bulſt. 121. Paſch 9 Jac. Vicaridge y. Gelſe. . 
The Reaſon why more may be granted in Appeal of the Part of the Plaintiff, is becauſe the Def. 
dant may challenge peremptorily; and if Default be in the Plaintiff, then the Defendant may pray 
Tales; and the Reaſon is in favorem Vite, and that he may expedite and free himſelf of ins Lp 
Queſtion of his Life, for fear leaſt his Witneſſes may die; and with this acchrds 14 H. ;, 7. 4 NY 
6. 12. a. 18 E. 3. f. b. (6. b) 16 E. 4. 6. b. and ſo it ſeems that the 48 E. 3. 1. is miſprinted. 10 l 
104. b. 105. a. in Denbawd's Caſe, in a Nota of the Reporter. | 


Tales, p 


| 9. In Attaint the Jury remain'd for Default &cc. and the Plainit 

| pray'd Otto Tales, and had it, quod nota. Br. Octo Tales, pl. 1. ct 
14 H. J. 1. 

10. The Sheriff may return 24, 40, or any Numier upon the Tales dt 

Circumſtantibus. Trials per Pais 63. 


— 


— — — — 
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(Q. e 2) How the Tales are to be returned with the 
principal Jurors. 


—— 


1. L JeQtment upon Demiſe at T. in Devonſhire, of Lands in W. in the 

FE {ame County. The Venire tacias was trom T. and at rhe Cauſes 
being carried down, and a View granted, there being a jury, and 
Decem tales, at the Trial a Paunel was returned promiſcuoujly of tht 
Fury, and Decem tales; and now tor this Irregularity a new Trial vs 
granted. 6 Mod. 265. Mich. 3 Ann. B. R. Gree v. Sharp. 

2. Holt Ch. J. ſaid there is a Difference between the Practice of C 
and B. R. in Caſe of Views granted, If upon a full Jury in C. B. de 
View be granted, and a Juror withdrawn, an Entry is made of this, and 
Proceſs continued againit the Jury, and a Decem tales awarded on ttt 
Roll; and there may be a Command ot a Tales de Circumſtantibus be- 
lides. Rut in B. R. it a full Jury appear, and a View is granted, and 
a Juror be withdrawn, they take no Notice of it by Entry, but only 
grant a new Diſtringas againſt the ſame Jury, except the juror wich 


| 
| 
. 
ö 
: 
| 


— — 
— — — I— —— — : — ew—_ 


| drawn; but if there be a Decem tales awarded here, and a Jury appeat, a 
and a View is granted, there they muſt rake Notice of it by Entry, and ( 
\ continue Proceſs againit the Jury and Decem tales; otherwile the De- 
| cem tales would be diſcharged, and the Diſtringas of the Decem tales 


muſt be the ſame Decem tales return'd upon the firit Writ; and to 
the Perſons returned on the principal Pannel, and the Decem tales i ihe 
Pannel that tries the Cauſe after the View, is irregular ; theretore due 
Verdict was ſer aſide. 6 Mod. 265. Gree v. Sharp. | 


(R. e) Tales. 


Trial. 3 23 : 


(R. e) Tales. / hat Tales ſhall be granted. 


1. A T the Common Law before the Statute, by Cuſtom of a Court Trials per 
a Tales de Circumſtantibus might be granted; for it was a _ G-(99) 
good Cuſtom. Dubitatur, D. 16 Ja, B. B. between Coodjere Cue 


and Erin. (I a) pl. 15. 
l . Felt PP. S. C. ſays, fi 
p not a good Cuſtom in an Inferior Court, which is not within 32. [35] H. 8. [cap. 6.] to grant a Tales 
& Circumſtantibus, becauſe this was againſt the Law. Dubitatur. 
An Action was brought on a Policy of Inſurance in the Mayor's Court of Briftcl. The Plaintiff had a 
Verdict and Judgment, On Error brought it was inſiſted, that a Jury being returned, and ſome not ap- 
urin, Ideo ſecundum conſuetudinem Curie prædick. 4 Fury is made out De circumſt antibus ſecundum Statu- 
um in tali caſu provis'. whereas the Statute 35 H. 8. c. 6. extends only to Trials by Niſi Prius; and 
therefore a Tales is nor grantable at a Trial at Bar, Nor can this be made good by the Cuſtom ; for 
the Statute is relied on; and beſides, the Court is ſet out to be held by Patent, which deſtroys the 
Cuſtom, But it was anſwered, that the Cuſtom is made the Warrant for awarding the Tales, and then 
the Secundum formam Statuti is Surpluſage. Now the Court is from Time immemorial, and then the 
Parent is a Confirmation of the Juriſaiction and of its Cuftoms. And ſo held the Court. Gibb. 274. pl. 
18. Paſch. 4 Geo. 2. B. R. Ball v. Knight. 


2. 23 H. 8. cap. 3. F. J. Enacts, That for Want of ſufficient Furors in one 
County a Tales ſhall be awarded into another County, at the Diſcretion of the 


Tufces. : ; 
3. At the Niſi Prius 12 Jurors appeared, but no Hundredor ; and upon S. G cited 


Challenge all the 12 were tound Præter Hundredum ; whereupon the 8 


Plaintiff prayed a Tales de Circumſtautibus of Hundredors ; and 4 Hundre- the Hun- 
dirs were returned, and joined with the firſt 8 of the principal Pannel ; and dredors 

it pals'd for the Plaintift. Quære if it be a lawtul Trial, according to were re- 

15 H. 8. cap. 6. D. 338. b. pl. 42. Mich. 16 & 17 Eliz. Anon, and turned upon 


8. cap. * Tales 
cites S. P. Mich. 7 & 8 Eliz. Lady Maltravers v. Powell. Me. — 2 pl. 
698 Trin. 

Eliz. Broughton v. Randall, has a Nota at the End of the Caſe, that Judgment was affirm'd by 
all the Juſtices, upon Conference with the Clerks, tho' no Hundredor appeared. But it ſeems that 
Tales may be of Hundredors. 

But Mich. 43 & 44 Eliz. in Treſpaſs 15 Jurors appeared, and all were challenged Propter Hundredum ; 
aTales de Cireumſtantibus was awarded, and upon it 4 Hundredors <vere ſworn, and then 8 of the principal 
Panel ; and found for the Plaintiff. And it was now moved in Arreſt of Judgment, that by the Sta- 
ute 27 Eliz. there needs only two Hundredors ; and ſo the Trial ill, there being ſufficient of the prin- 
zl Pannel, and for this Cauſe reſolved to be an ill Trial; and a Ven. tac. de novo was awarded. Cro. 
ES. $50. pl. 4. B. R. Hutton v. Hun. 


4 The Tales ought to be of the ſame Ouality as the Principals are; See Cro E. 
and therefore if the firſt are Per Medietarem Linguz ot Englith and n. 
Aliens, the Tales ought to be the ſame. 10 Rep. 105. a. in Ocnbawd's 6 Eins 


Gſe, in a Nota by the Reporter. R Dr. 


Ceſar v. 
Poph. 35. S. C. 10 Rep. 105. a. S. C cited in Denbawd's Caſe, 


it 


Curling. 


5. H if the Principal come out of a Franchiſe ; and whatever is required 
Law in the Principals, is required in the Tales. Ibid. And cites ; 
4.11. J H. 6. 40. a. 30 All. 42. n 

6. In an Appeal, if the Venire facias be joint, the Tales milſt be joint. 2 
H. Hiſt. Pl. C. 264. cites 27 H. 6. 5, 6. | 2 

7. It ſeems that i the Caſe of an Indictment, tho' it be at the King's 
Nuit, if once a Venire facias iſſues joint, there cauna iſſue a ſeveral 
Venire facias, nor @ ſeveral Tales, which in many Caſes may much de- 
lay, if not fruſtrate the Trial. But before Fuſtices of Gaol Delivery, where 
itere is no Precept, but only an Award, tho at firit the Award be ks 

all 


Trial. 


and the Pannel accordingly returned by the Sheriff, and the Pri 
challenge mans ge ſeverally, whereby there are not enough l. 
upon the Pannel to try them, and a Tales is awarded returnable 8 
next Day, yet the Court may ſever the firſt Award, and alſo th, T 
And cites Plow. Com. 100. a. b. Saligbury's Caſe adjudged, And [4 
Hale thinks this was in Caſe of Juſtices of Gaol Delivery, where hd 
neither Writ nor Precept, but a Command Ore renus ; and whey 
Award is made up, then an Award upon the Roll, which the Tutte 
may model as they pleaſe at any Time before the Trial, and * 
not ſuch ſtrict Formality as a Writ. 2 H, Hiſt. Pl. C. 264, cites 4H 
Inqueſt 55. | f 
8. At Common Law there uſed to be returned 24 upon the Venire 
afrerwards a Habeas Corpora with a Decem tales; and it” a full Jury wt 
not appear, or were challenged, then a Diftringas with an Offs id 
and ſo to the Dun tales, it there were not a full Jury. And this wah 
Courſe until the Statute 35 H. 8. which gives the Tales de Circumi, 
tibus at the Aſſiſes &c. and by the Star. 5 Ph. & M. cap. J. where th 
King, Queen, or Intormer &c. are Parties. Trials per Pais 148. 


(S. e) Tales. How many Jurors ſhall be returned up 


the Tales. Talos after Takes. 


3 
cam 
a bet 10, 1. IF a Tales has been granted, and after another Tales is gur Wl 
then 8, D 4, ed, there ought not to be fo many Jurors in the 2d Tus e 1 
2, and the were in the itt, but fewer. Brook Octo Tales 15. 4 
pl. 15. cites 2. As If a 12 Tales has been granted, there ſhall not be grant) | 
47 AT 10.— * : 12 cu again. 47 All. 10. | 
bid. pl. 7. 3. [bur] If a 12 Tales ve granted, there ſhall afterwards be grant 
S.P. cites gta 10 Tales, 47 All. 10. A 
14H . . 000 
—Ibiqd. pl. 85 
8. cites 14 H. 7. 7. — 10 Rep 105. a. in Denbawd's Caſe, in a Nota of the Reporter, that alwa 
in every new Tales the Number ſhall be dimiriih'd ; and cites Br. Octo Tales, pl. 15 & 1 H. :. 1. 5 the 
& 47 Aff. 10. But that if the Tales be awarded, and afterwards is quoſh'd by Challenge, he may have 4 
new Tales of the ſame Number as before, and that with this accords 20 H. 6. 4. a. — Every jatje 
quent Tales, in capital as well as in all other Cafes, muſt be for a leſs Number than the former, except #4 
former <vere quaſh'd ; in which Caſe the next may be for the ſame Number. 2 Hawk. Pl. C 408. cap. al 
41. S. 13. S. P. 2 H. Hiſt. Pl. C. 266. cites 20 H. 6 40. a. if 
th 
* The ſeve- 4. After thoſe of the Ingueſt was challenged, the Array of the Ofo tun he 
— 33 was challenged, and quaih'd, and Writ ſent to the Coroner tor * 10 N 
books are Lales &c. Nota. 3 H. 5. 1. pl. 2. | U 


10 Tales; ; 
but Brook inabridging this Caſe, Tit. Proceſs, pl. 46. mentions only a 6 Tales. 


If a Tales 5. It the Tales do not amount to an Inqueſt, a Tales may be granted to 


iſ d : ; 4 
they 1 ſupply rhe 72671 Tos: Jo Rep. 105 a. Mich. 10 Jac. in £enbawds 
appear full, Cale, cites * 36 H. 6. Lit. Enq. 30. 

Aer 3 

lenged off, ſo that thoſe that appear upon the principal Pannel and Tales make not full Jury, an 
other Tales may be granted. 2 H. Hutt. Pl. ol 266. Cites 14 H 7. 1. b. eee TONY 


* Firzh. Enqueſt, pl. 0. cites Paſch. 34 H. 6. but no Page, and ſo this ſe icorinted. And 
Staunf PI. C. 155. b. cites P. 34 H. 6. * 855 sun.. (aG 


(r. e) Preſs 


— | _ _ NIEIRSHER 


r — 


(J. e) Proceſs upon Iſues. Returns of Proceſs. What e. 


{hall be @ good Return. — 


1 a Venire facias be awarded to the Coroners and 2 Coroners re- Hob. 70 pl. 
| turn it, and 3 Coroners return the Diſtringas, whereas at the time $3: but held 


«Return there were 4 Coroners; ſt is not good, becauſe all the Co that it is 


made 


-qners ought to make the Return, and to join in it, they being Hi by the Sta- 
ners and not Judges. Pobart's .Keports, 97 between Lamb and tute of 
jean. Agreed. Jeofails.— 


lenk. 295. 
4 — Ibid. 338. pl. 8 5. S. C. This ſhould have been taken by Way of Challenge . 
Soi and therefore ſhall not now be aſſign'd for Error. But admitting twas Error at Common Law, 
yet now being after Verdift tis aided by the Statute winch aids Miſrerurns and inſufficient Returns, and 
this but a Miſreturnz ſo the Judgment was affirm'd in Cam, Scacc. per omnes præter War- 
burton. _— Cro. J. 383. pl. 12 Mich, 13 Jac, Cam. Scacc. Lambe v. Wiſeman, — Trials per 


Pais 51. (58) 


2. Tf one Sheriff of London makes a Return without his Compa- Trials per 
mon, it is not good. Pobart's Reports, 97. oy Fl. 
„Bob. 20. pl. $3. that this is not holden by the Statute as being no Return at all, or a Return without 


the Sheriff 's Name ſubſcribed ; becauſe the Court knows that one Sheriff there is 2 Perſons; but it 
y7ears not to the Court that there are more Coroners. 


3. In Aſſiſe, the Sheriff return d the Pannel, and A. Bailiff of the Fre, 
came and ſhe d Indenture whereby he return d certain Names to the Sheriff, 
and the Sheriff had return'd other Names in Blemiſhment of his Bailiff, and 
pray'd that the Inqueſt be not taken, & non allocatur. And fo it Bailiff 
of Franchife was in ſuch Caſe ; but he ſhall have Action againſt the Sheriff. 

Br. Retorn de Briefs, pl. 73. cites 30 All. 5. 

4 In Writ of Right, the Sheriff return'd 2 Knights and 2 Ser- But Return 
jeants becauſe there were no more in the ſame County who were not of v * Ee 
Huy with the Parties; and an ill Return becauſe this ought to o 232 
cone in by Challenge ot the Parties. Br. Retorn de Briefs, pl. 121.445 "ans 


Cites 9 E. 3. 2. are no more 
8 | Knights in 
tte ſame County is a good Return, as it is ſaid there Br. Retcrn de Briefs, pl. 121. cites 39 E. 3. 2 


5. The Sheriff return'd Venire facias in an Appeal, of the Viſne of T. and 
alter at the Diſtreſs a new Sheriff” came in, and Diſtreſs with Decem Tales 
Haed to him, and he return d the Diſtreſs ſerved and the Decem tales, and 
(hat there was no ſuch Viſne of T. in the ſame County. And well per Cur. for 

may return the Diſtreſs ſerved, be there ſuch a Viſne or not; for the 
Names of the Jury are in the Writ. But to return Decem tales of the 
Viſne of T. where there is noſuch Viſne, this cannot be, and the Return 
N the one Sheriff ſhall not conclude the other. Quod nota. Br. Retorn de 

nets, pl. 5. cites 3 H. 6. 56. _— | 

6. The Sheriff return'd in Iſſues at the Diſtreſs 12 d. where the Writ is 
iz a and becauſe he return'd a leſs Sum in Iflues than the Writ is, there- 
lore per Forteſcue, in Treſpaſs he was amerced. Quzre tamen; tor, per 

alton, the Party may take Averment that the Sheriff might have re- 
oy greater Iiſues. Br. Retorn de Briets, pl. 120. cites 19 H. 


J. Decem tales was awarded, and in the Return there wanted Manu- A in Aſſſe, 
cptores Furat' and the Verdict paſted for the Plainriff, and Verdict was the Writ 


biyen and Writ of Error thereof ſued 78 And where the Party . 1 


| 


326 Trial. 


N 


mon” and to have the Jury here, there Manucaptores ought to be return 


ok tleton ]. Br Retorn de Briets, pl. 53. cites 9 E. 4. 13. h per Li 


returned Manucapt. Summonitor. &c. Br. Retorn de Briefs, pl. 53. cites 9 E. 4. 13. 
And fo in Decem Tales, the Writ is Apponas Decem Tales & illos habeas hic, but in the Venire fac 
the Writ is Habeas ibi nomina Summon* &c. & Adjornatur. Br. Retorn de Briefs, pl. 53. hn 


9 E 4 13. 


9. Habeas Corpora Furat. the Sheriff may return that every one 
are dead, and well; and it Diftreſs with Decem tales iſſues, be 3 
that others of them are dead, and ſo upon every Writ &c. Br. Rætom Ge 
Briefs, pl. 114. cites 20 E. 4. 11. 

9. Venire facias, the Sheriff return'd the Names of 12 only upon the Bu 
of the Writ and not in a Schedule as uſual, and he return'd Venire fe, wy 
not F xecutio iſtius brevis. And all the — of both Renches agree 
that they would not change the ancient Courſe for Miſchief which migky 
come, tor if 12 only ſhall be return'd, none Fr have Fury without 2 
if any be challenged, by which they cauſed the Sheriff to amend the Re. 
turn in Pain ot Amercement ; and yet the Writ is Venire facias 12 l. 
beros & legales Homines &c. Br. Retorn de Briefs, pl. 84. cites 2H, 

. 
: 10. In Habeas Corpora, the Sheriff ought fo return Attachment, and ue 
Quod habet Corpora eorum. Br. Retorn de Briefs, pl. 84. cites 2H 
«.$, 
e 11. In Diſtreſs per omnes terras ſuas, ita quod Hal eas Corpus ejus, the 
Sheriff ought to return Laue & quod cepit terras, or Ouod non cepit Cara 
&c. Quod nota. Br. Retorn de Briets, pl. 84. cites 2 H. . 8. 
12. It the Sheriff returns Iſſues upon 12 and not upon the reſt and the 
Jury be taken, this is not Error; tor the King has no Loſs, and the 
raking of Manucaptores is to the Ule of the King, per Hufley Ch, |, 
But Brooke ſays, Ouære inde; becauſe it ſeems to him that it is Error 
it the Return be not good, notwithſtanding the Appearance, Br, Re 
torn de Briets, pl. 86. cites 3 H. J. 8. 
And per 13. In Tre} uf the Iſſue was found for the Plaintiff, and it was pleaded 
* og in Arreſt of . — that upon the Diſtreſs the Sheriff return d Man 
if had Capt. and not Nomina Plegior. Manucapt. and the Sheriff was examined, 
return d, No WhO * that his Intent was that the Proceſs ſhould be well ſerved, by 
Writ of Di- which by all the Juſtices of both Benches ic was amended, and the 
fete, and | Plaintiff recover d. Br. Retorn de Briets, pl. 86. cites 3 H. J. 16 
4 Jed. they ſhould have been ſworn ; for they had Day by the Roll, for no Party is in Damage. N 
— de Briefs, pl. 86. cites 3 H. 7. 16. 


So upon Capias or Diſtreſs againſt the Party, per _— quod Townſend conceſſit, otherwiſe it is upon 
Default. But Fairfax, Brian, and Suliard e contra. Br. Retorn de Briefs, pl. 86. cites 3 H. 7. 16. 


14. 3 Geo. 2. cap. 25. S. 8. Enacts that the Writ of Habeas Corpora© 
Diftringas ſubſequent to the Venire need not have inſerted in the Bodies of ſuc 
Writs the Names of the Perſons contain d in ſuch Pannel ; but it ſpall be |u- 

ficient to inſert in ſuch Writs Cerpora Separalium Perſonarum in Panello lui 


brevi annexv nominatarum, or Words of like Import; and to annex to ſu i 
Writs, Pannels containing the Names return d in the Pannel t ite p 
Venire. | 
f 
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(T. e. 2) Notice of Trial, and Countermand. 


\ ISSUE was joined in Zrinity Term 1695, and Notice then given for If a Cauſe 
Trial next Affiſes, but no farther nor other Proceedings till Trinity has {ain 4 


Vacation 1696, and then the Plaintiſf gave a new Notice of Trial, viz. 1 4. 8 


Pays Notice for next Affiſes, when he pag awe tried the Cauſe, and ceeding, 
had a Verdict; but becaule there was-no Proceeding within a Year at- there muſt 
ter the firſt Notice, it was ſet aſide. Sed nota, Notice within the Term be * full 


had been a Proceeding within the Year, and made Notice tor 14 Days good — Tron, 


Notice of Trial. 2 Salk. 645. pl. 6. Mich. 8 Will. 3. B. R. Hatchell v. excluding 
Griffiths. the Term 


| wherein I 

fs was foin'd. 2 Salk. 650 pl. 28. Mich. 2 Ann. B. R. Aſhwin v. Corbill. S. P. 6 Mod. 18. 
Mich. 2 Ann B. R. ſaid to be a Rule of Court, and ſeems to be S8. C. But Notice of Trial at any 
Time within the Year, tho' afterwards countermanded, is a ſuſficient Proceeding to bring the Plaintitf 
Ut of the Rule. 
; Where Proceedings had ftaid for 12 Months a Verdict was ſet afide, becauſe Notice of Trial was 
not given before the Eſſoin Nay of the Term preceding the Trial. See Barnes's Notes 202. Paſch. 6 
Geo. 2. C. B. Geale v. Chapman. Rep. of Pract. in C. B. 65. S. C. but not S. P. A Rule 
was made, Paſch. 13 Geo. 2. in C. B to explain the old Rule for giving a Term's Notice, and order'd, 
That from and after the laſt Day of that Term, in all Caſes in which there have been no Proceedings 
for 4 Terms, excluſive of the Term in which the laſt Proceeding was had, the Party who deſires to 

again, ſhall give a Term's Notice to the other of ſuch Proceeding ; that ſuch Notice ſhall be 
given before the Eſſoin- Day of the 5th or other ſubſequent Term; that a Judge's Summons, if no Or- 
er be made thereupon, ſhall not be deem'd a Proceeding-; but that a Notice of Trial, though after- 
wards countermanded, ſhall be deem'd a Proceeding within the Meaning of this Rule. Rep. of Pract. 
in C. B. Eaſt. 13 Geo. 2. 

But where [ſue was join'd more than a Year paſt, but the Defendant had delay d the Trial by bis Privi- 
le of Parliament, the Court held, That in ſuch Caſe the Plaintiff is not obliged to give a 'Term's No- 
tice ny more than where Defendant ſtaid Proceedings by an Injunction out of Chancery ; in which 
Ciſe it had been adjudged that he need not. Sid. 92. pl. 15. Mich. 14 Car. 2. B. R. Sir Hu. Povy's 
Uſe. 


2, It was held by Court and Clerks, that the right and ancient Courſe On Motion 
was that fourteen Days Notice of Trial was the Old Rule, where the A, TERS 
fer did not happen within 14 Days after Term; but that now they uſe co ut H. anices, 
pie but 8 Days Notice, tho? the Cauſe lay ever ſo remote, which the for that the 

rt faid was very miſchievous, and therefore it was order'd to obſerve Defendant 


the old Rule. 6 Mod. 18. Mich. 2 Annæ, B. R. Said to be a Rule of bebe 
Curt. 40 Miles 


| from the 

; Place where 
the Trial was, and yet that there vas not 14 Days Notice given. The Ch. J. ſaid, That ſuch Notice of 
Trial is only reguiſite to be given where the Cauſe is tried in London or Middleſex, and the Defendant lives 
* 45 Miles diſtance from that Place. And ſo the Motion was refuſed. 2 Barnard, Rep. in B. R 415. 
Paſch, ) Geo. 2. Anon. 


3. A Rule was made, That where a Ne Recipiatur is enter'd, the 
Paintiff muſt give Notice the ſame Sittings, and before they are over, that 
be will proceed to Trial the next Sittings ; and it was ſaid that it a Cauſe be 
wt enter d 2 Days before the Sittings, the Defendant may enter a Ne Reci- 
patur, 2 Salk. 653. pl. 33. Mich. 4 Ann. B. R. at the Sittings, High- 
more v. Walker. ; | 

4 Four Days is only allow'd for Countermand of Notice of Trial, 
When the Cauſe is in Middleſex, and 6 when it is in London. 1 Barnard. 
Rep. in B. R. 221. Mich. 3 Geo. 2. Hilcock v. Humphrys, . .. 

In Michaelmas Vacation the Defendant received Notice of Trial for 
the firft Sitting in Hill. Term, 1/8 of February; but on that Day received a 

Unermand, with a Continuance of the Notice for the 2d Sitting, the 1th 

February. On the 5th he received another Countermand, with a Conti- 

ance for the laſt Sitting, on the 10th. On the gth he received a r 
H 
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mand tor that like wiſe, with a Continuance for the Sitting after Term; 2 
then the Plaintiff brought on the Cauſe, and the Detendant made 9 
Defence. On Motion the Court made a Rule to thew Cauſe why th, 
Verdict ſhould nor be fer aſide; and afterwards made it abſolute, , 
Barnard. Rep. in B. R. 125. Paſch. 5 Geo. 2. Harris v. Myon | 
Where a 6. An Ejetiment was to be tried at Warwick, and the Aflſe Duy wn 


Cane is laid the 19th ot Auguſt laſt ; but the Countermand was only given on 3 


mn 7 16th, The Court directed the Maiter to allow the efendant hy 
2 ny Coſts, for want of a ſufficient Countermand. 2 Barnard. Rep. in B. R 


there muſt 213. Mich. 6 Geo. 2. Throgmorton v. Norton. 

be 4 Da | | x 

eb for the Counterrhand ; hut where the Cauſe is laid in London, and ariſes in jt, there need only de 
2 Days; per Cur. Said to be the ſtanding Rule. 2 Barnard Rep. in B. R. 21. Trin. 5 Geo. 2. Coſe 
v. Freeman. 


— 7. Notice of 8 Days was given of a Trial. It was moved to ſer th 
7 ef en- 


A 16 Verdict aſide, for that the Defendant's Witneſſes lived 125 Mikes from the 
f pA a; Place where the Aſſes were held; ſo that it was impolhble tor him 9 
in Ireland, have them there at the Trial. However the Motion was retulſed, : 
eight Days Barnard. Rep. in B. R. 238. Paſch. 6 Geo. 2. Anon. 


Notice of 


Trial was held to be bad; and the Verdict obrain'd by Plaintiff without Defence was ſet afide. Bare 
Notes in C. B. 210. Mich. 8 Geo. 2. Gorman v. Boyle. 


8. Notice of Trial for the laſt Sitting within Eafter Term was continu 
till the Sitting after that Term, and atterwards continued ill the firſt St. 
ting within Trinity Term. Defendant urged, that the Notice could no 
be regularly continued a 2d Time; and having made no Defence, more 
for a new Trial, and obrain'd a Rule Niſi. Upon ſhewing Cauſe th 
Court was of Opinion, that the Plaintiff cannot continue his Notice a 2 
Time; that is, he ſhall give thort Notice but once; but this Notice i 
objected to only becauſe it is a Continuance, the full Time being given 
by it; and had the Word (Continue) been out, Defendant agrees the N. 
tice would be good, 10 that Word ſhall not vitiate the Notice, the full Tim 
being given, eſpecially as it is ſworn by Plaintiff's Attorney, That De. 
fendant's Attorney requeſted him, atter Eaſter Term, to continue the 
Notice till Trinity Term. The Rule was diſcharged. Barnes's Notes 
in C. B. 203. Trin. 6 & 7 Geo. 2. Boyes v. Twiſt and others. 

9. Proper Notice of Trial was given, and countermanded. A 214 Nati 
of Trial was given ; but therein the Name of the Cauſe was omitted The 
ad Notice was afterwards continued, and the Name of the Cauſe was inſertu 
in the Conrinuance, and thereupon the Cauſe was tried. The Court was 
of Opinion, that the 2d Notice being bad, could not be help'd by the 
Continuance, and fer atide the Verdict. Barnes's Notes in C. B. 211. 


Eaſt. $ Geo. 2. Jacob v. Marſh. 
Rep. of 10. Plaintitf's Attorney gave Notice as follows: I hereby counter mani 
Pract. in my Notice of Trial given for the 2d Sitting within this Term, and continue 
o 2 gs, the ſame till the 3d Sitting &c. The Defendant made no Defence, and 
cordingly. moved to ſer aſide the Verdict. Per Cur. After a Notice is counte!- 


manded it cannot be continued; the Verdict muſt be ſer alide. Barnes“ 
Notes in C. B. 216, 217). Hill. 11 Geo. 2. Smith v. Hoff. 

11. If the Action be laid in London or Middleſex, and the Defendant 
refides within 20 Miles of London, the Motice to appear is to be within 4 
Days; and it the Defendant reſides above 20 Miles from London, tht 


Notice to appear is to be within 8 Days, Rep. of Pract. in C. B. Hil. 
11 Geo, 2. Reg. 3. | 


(T. e. 3) 


of, be 
Motic 
Contr 
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(T. e. 3) Trial pat off or ſtopt. In what Caſes, 


Fury were return d, the King ſent a Writing under his Sign-Manual 
to the Clerk of the Crown, to enter a Cſſer of Proſecution. And Palmer 
Att. General affirm'd, That the King might ſtay Proceedings; yet the 
Court proceeded to ſwear the Jury, and ſaid they were not to delay tor 
the Great or Little Seal; whereupon the Attorney enter'd a Noli Proſe- 
ai, 1 Vent. 33. Trin. 21 Car. 2. B. R. The King v. Benſon. 
2. The Day before a Trial was to be at Bar, the Plaintiff moved to put it 
of, becauſe he wanted a Witneſs to prove a Deed. The Court denying the 
Motion, the Attorney the next Day refuſed to bring in the Writ, it being a 
Contrivance to prevent a Nonſuir, hereupon the Court ordered the Roll 
in be brought in, that they might take notice there was ſuch a Writ; and 
that being done, the Attorney was committed ; as was formerly done by 
Hale Ch. Juſt. 4 Mod. 367. Mich. 6 W. & M. B. R. jones v. Earl of 
Bath, | 
z. In an Action by an Adminiſtrator it was moved to put off the Trial, 2 ug 324. 
till a Suit pending in the Spiritual Court, concerning the Right of Admini- e 
fraticn, was determined, which was ready tor Sentence. But it was v. ==" nga 
denied; tor B. R. cannot take notice of Suits in thole Courts. 2 Salk. is a D P.— 


. : So in V 
646. pl. 10. Hill. 8 W. 3. B. R. Salisbury v. Procter. ſumppe 1 


Ine was, Married or Not married; and the ſame thing . deendino, and ready to be d'termined in the Spi- 
una! Court. This was held no Cauſe to put off the Trial; for the Court cannot take notice of that. 


: Salk. 639. pl. 22. Anon. 


. [ an Information for Extortion an Iſſue was join'd ; and the Day the 


4. Afﬀdavit for putting off Trial was, that one of the Defendant's Wit- Reynolds [: 
neſſes was gone to Neu- ork, and the other was lately become a Bankrupt, — mn m 
aud abſconded, It was objected, that the Defendant ought to have ſworn dards 
when be believed his forſt Oye would be back, and that his ad would ap- to ſwear, 
jrar ; tor at this Rate a Trial might be pur off tor ever. But the Ch. when he 
juſtice ſaid, as this was the firſt Time the Defendant had moved to put —— his 
it of, he did not ſee but ſuch an Affidavit would do. But for ſome other ill be 
Detect in the Affidavit, the Court did not grant the Motion in this Cale. back; as 


1 Barnard, Rep. in B. R. 39. Hill. 1 Geo. 2. Anon. was in a 
Caſe the 


her Day, when a Trial was put off upon account of one of the Defendant's Il itreſſes 


deirg cone with Sir Charles Nager Fleet; in which Caſe, he faid, it was impoſſible to ſwerr when a 
Man leltetes he <could be back, unleſs you could know what the Orders from the Government were. 


loid. 


5. It was mov'd that the Plaintiff might not go on to Trial without fir/# 
paying the Coſts of a former Notice. The Court ſeemed to think that the 
Detendant ought to have applied by way of Attachment lor the Plain- 
titks not paying Coſts. But it appeared the Plaintiff was already in 
Cuttody, ſo that the Attachment would be bur ot little Service, the 
Court made a Rule to ſhew Cauſe, and afterwards made it abſolute. 1 
Barnard. Rep. in B. R. 44. Paſch. 1 Geo. 2. Smich v. Lidcore. 

6. A Mition was made in Eaſter Term to put off a Trial to Mich. Term; A like Mo- 
but denied as a Thing never done; for with the ſame Reaſon it may be tion was 
put off tor 10 Terms, and at that Rate the Plaintiff might be delayed A 
tor ever: But on ſhe w ing a Precedent in a Cauſe between Dighton and rw * 
Ellis, Mich. 12 Geo. 1. where a Trial was reſpited from Michaelmas wo < BY 
to Eater Term, and upon urging the Neceſſity of the Caſe, the Court ing Cauſe, 
granted a Rule to ſhew Caule ; and atrerwards the Trial was reſpited e it was 

4 P accord- 
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3 


declared the accordingly but at the Peril of paying Cofts it the Defendant th 
common ſired further Time. Rep. of Pract. in C. B. 45. Trin. 2 Geo. 2 Wi 


Practice was li Þ h 
onlv to * lams v. French. 
$ 


off Tria 
from one Term to another. Rep. of Pract. in C. B. 119, Trin. 8 & 9 Geo. 2. Stratford v. 


This was granted upon Afidavits that a material Witneſs for the Defendant was 
was not expetled home till Auguſt next. Barnes's Notes in C. B. 319. Palch. 8 Geo. 2. S. 


Marshal 


one to Sea, ard 


7. On Motion to put off a Trial, becauſe a material Witneſs to a Da 
was beyond Sea, it was objected that this might be proved by Parity of 
Hands. But the Ch. Juſtice denied it, becauſe the Delivery of a I) 
muſt be proved. To which it was faid, that it was only an ordinyy 
Writing. Bur the Court ſaid it was all the ſame; and the Motion vit 
granted. 1 Barnard. Rep. in B. R. 346. Trin. 3 Geo. 2. Smith v. Cap. 
rain... 

8. Affidavit to put off Trial was, that one of the Defendant's matrig 
Witneſſes was taken dangerouſly ill this Morning; ſo that he could not att 
at the Trial. He had an Affidavit likewiſe, that Notice of this Motion vn 
left at the Attorney's Chambers. But the Court ſaid, As it does not ape 
that any Body was in the Chambers, that Notice was not ſufficient, A. 
cordingly the Motion was difallowed, Ch. J. abſent, 2 Barnard, Re, 

in B. R. 58. Mich. 5 Geo. 2. Anon. 
The Aﬀida- 9. Aſidavit tor putting off Trial for the Abſence of a Witness, un 
vir men- only that the Witneſs would not be back till Auguſt, but not when he would 
8 — be back certainly; and ſo a Rule made was diſcharged. But upon pro 
tice of Trial ducing another Afﬀidavir, that it was verily believed the Witneſs would i 
given, the back in September, the Court held this Aſfidavit to be ſufficient, and mate 
ines, a Rule for ſhewing Cauſe why the Trial ſhould not be put oft, on Pax- 
Ken ment of Coſts. They ſaid that theſe Rules are always drawn up on Pay- 
Normandy. ment of Colts, Whether there be any Coſts that the other Side are a; 
Bar the or not. 2 Barnard, Rep. in B. R. 294. Trin. 6 Geo. 2. Elliot v. Cri, 

aint $ 

Counſel obſerved, that Roan was not much farther off than York; and therefore the Plaintift might hare 
had him over by the Time of the Trial, if he had thought proper. Judge Probyn ſaid the Plaintif 


could have - „ to bring bim bither ; accordingly the Rule was made avſolute. 2 Barnard. Rep. b 
B. R. 305. S. | | 


10. A Motion to put off a Trial was upon Affidavit of ſeveral Witneſſes|t- 
ing wanting, who were ſworn to be material Witneſſes, as he beliews, 
The Motion was dented, becauſe ir is not ſworn poſitively that they 
are material, which is always required; for that the Court will not de- 
lay the Plaintiff without maniteit Cauſe. Rep. of Pract. in C. B. 81. 
Mich. 6 Geo. 2. Welberry v. Liſter. 


A 3d Per- 11. Rule was made for Plaintiff ro ſhew Cauſe why a Trial ſhould 


ſon made not be put off upon the Affidavit of Defendant's Wife, that Defendant was 
2 gone to Sea; and A. B. a material Witneſs, as ſhe believed; with him. Coun, 


Knowlege upon ſhewing Cauſe, diſcharged the Rule, the Afidavit not being fut 
A. B. wasa Clent. Barnes's Notes in C. B. 3 14. Eaſt. 7 Geo. 2. Gray v. Halton. 
material 
Witneſs for the Defendant. And thereupon it was moved to put off the Trial; but the Court refuſe 
to make any Rule upon this Affidavit, becauſe none but the Party bimſelf can ſwear to any Perſon's being # 
material Witneſs. Barnes's Notes in C. B. 313. Mich. 7 Geo. 2. Carter v. Uppington. 
So on a Motion to put off a Trial, upon the Defendant's Attorney's Affidavit, that J. A. was a mate. 
rial Witneſs, and was beyond York; and that he could not have him in London Time enough to give his Ee, 
dence upon the Trial. The Court ſaid the ſettled Rule is, that the Defendant muſt make Affidavit hin. 


ſelf, without which the Trial is never put off; therefore the Motion was denied. Rep. of Pract 
C. B. 96. Hill. 7 Geo. 2. Price and another v. Warren. 


1 


Barnes s 12. On a Motion to put off a Trial, it was declared by the Couft, 
Notes in C. That all Motions for reſpiting Trials ſhould be made 2 Days at le m= 


— : _— —  ——— 
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Day of Trial ; and in the preſent Caſe, the Motion being made bur B. 313. 8. c. 


5 
l. Day before the Trial, it was denied. Rep. of Pratt. in C. B. 98, The Deſen- 
«4 Fatt 7 Geo, 2. Roberts v. Downes. : * prod Nevis 


t 
bebe, and the Iitneſs ſworn to be abſent was material as to that Matter only. The Court ay of Dai. 
nion, that that being a Collateral Defence, and as no Trial had been hitherto put off upon that Ac- 
count, the Rule muſt be diſcharged —Such a Motion was denied, becauſe by the Courſe of the Court 
theſe Motions muſt be made at leaſt 2 Days before the Day of Trial, and becauſe it appeared by the 
Achdavit whereon the Motion was grounded, that tbe „ itneſs went out of Town after Notice of Trial 
ven; ſo that had the Motion been made in proper Time, it could not have been granted. Barnes's 
Notes in C B. 322. Trin 10 Geo. 2. Bourne v. Church. | 

$.P. Barnes's Notes in C B. 315. Trin. 7 & 8 Geo. 2. Roberts v. Ld. Hillborough_——-s. P. 
Rep. of Praft. in C. B. 105. Trin. 5 & $ Geo, 2. Agar v. HilL—$ P. Barnes's Notes in C. B. 325. 
Trin 11 & 12 Geo, 2. Sellon v. Chamberlayne, Rep. of Pract. in C. B. 150. S. C. by Name of 


Gllen v. Chamberlain ———— Barnes's Notes in C. B. 325. 326. Hill, 12 Geo. 2. Martindale v. 
Shipman. 


. 


(T. e. 4) Trial Put off or Stopt. In what Caſes, tho' 
the Jury are ready. 


. IN Treſpaſs after Iſſue, the Defendant has Aid and Venire facias Br. Venire 
againſt the Jurors, and Proceſs to warn the Prayee, if at the Day facias, pl. 9. 

the Sheriff returns the Fury, and returns the Prayee Nihil, the Inqueſt ſhall © on 

not ſtay till other Proceſs againſt the Prayee, but thall be taken imme- 

diately ; and ſo it was. Br. Enqueſt, pl. 13. cites 7 H. 4. 31. 32. 

2, at. of was ſworn between the King and a Felon upon an Indittment, 
and becauſe the Roll thereof was not ready in Court, they were ſuffer'd to 
go at large; and the ext Day, when the Record came, they were ſworn 
gain, as if they had not appear'd before. Br. Jurors, pl. 6. cites ) H. 

39. 

r 3. Where the Jury appear full, the Parties by Aſſent cannot have Day 
riven over to the fury; but may have them demanded again, and cauſe one 
% make Default, and then Day thall be given over, Nota. Br. Jurors, 
pl. 15. cites 4 H. 6. 6. 

4. Precipe quad reddat by 2 againſt A. who are at Iſſue, and at the S. P. in Co- 
Day if the Inqueſt the Tenant ure a Releaſe of the one of all Actions, and finage; for 
prayed that the Inqueſt ſhould ſtay againſt the other. Sed non alloca- 2 r 
tur; tor the one may be ſummoned and ſevered ; and therefore the Releaſe vIlete 1 4 
ſhall not prejudice the other. Br. Enqueſt, pl. 87. cites 10 H. 6. 9. 10. Inqueſt, pl. 


70. CItes 10 
H. 6.9. and Fitzh. Inqueſt, pl. 14. 


5. Note, it was held, that where Eſſoin was caſt upon Bill in Cuſtodia 
Mareſchalli at the Alias Venire facias, 10 that the Court would adviſe for 
Doubt, there the Jury ſhall not attend ir, bur ſhall depart and ſhall & come 
again by Proceſs at another Day when they are reſolved And it ſeems 
that Day ſpall be continued againſt them by the Roll. Br. Enqueſt, pl. 36. 
cites 5 E. 4. Jo. ' 

6. In Treſpaſs againſt 2, the one pleaded Not guilty, and the other plead- So where 
ed Excommunication in the Plaintiff after the laſt Continuance, Judgment it one of the Pe- 
he ſhall be anſwered, there, notwithſtanding that the Jury be ready upon / —_— 
the Iſſue, ir ſhall not be taken, bur ſhall be reſpited t the Diſability of ov in the 
the Perſon be tried. Br. Treſpaſs, pl. 165. cites 15 E. 4. 25. Per Choke Plaintiff 


and Littleton. after the laſt 
Continuance ; 


for theſe Pleas go te the Perſon; Per Choke and Littleton Br. Trefpa's, pl. 165. cites 15 K 4. 25. 


* Orig. is 
(Recovera) 
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But where the one pleads to the [ſue a Plea wwhich goes to Parcel, and Proceſs continues to the Hakeur q 8. If 
pus, and then the other appears and pleads a Plea which goes to all; yet the Proceſs ſhall be cONtinges hat it li 


againſt the firſt Jurors, notwithſtanding the Plea goes to all; Per Choke and Littleton. © Br, Ter 7 
x 165. Cites 15 E. 4. 25. . * ißt 4 


5. Treſpaſs uo 5 R. 2. they were at Iſſue, and the Plaintiff and 
Inqueſt aw? and it was ſhewn for the Defendant that he —_ Pri . 
in London upon Plaint, and prayed Reſpite till the next Day: And be. 
cauſe it was true, and the Matter great, it was granted ex aſſenſu Pamim 
& Furatorum. Br. Inqueſt, pl. 46. cites 21 E. 4. 18. 
8. No Exception ſhall be allow d tor ſtaying the Inqueſt unleſs it le — 
an apparent Fault, and not a Doubt only. Arg. 3 Le. 237. pl. 326. in (4 
ot Broughton v. Prince, | | 


* 


A 


(U. e) Inqueſt. Tn what Caſes the Inqueſt remains fi 
Default of Jurors. | 


nel, pl. 15. appears, tho' a full Inqueſt appears from the other, pet the Jt 
Tal 1 queſt ſhall remain for Default ; for they cannot try this which is n 
15 71. the other County. 48 E. 3. 30. * 45 All. 5. Adjudged. | 
(81 . ESR nerdy : 
Trials per 2. [And] When an Iſſue is to be tried by 2 Counties, there ought 
5 co he 6 jurors ot one County and 6 of the other tu try it. 48 E.;. 30 
* Br. Viſhe, 49 E. 3. I. b. 43 All. 5. * 49 All. x. Adjudged. 
I. 77. ei 
5 GC 3 the Inqueſt ſhall not be taken till ſo many of the one County and ſo many of the other 
appear and are ſworn. Br. Enqueſt, pl. 66. cites 49 Al. 1. and 30 Al. 42. 


3. But ſee Contra 4 D. 4. 1. Quzre whether 4 of one County and 

the Reſidue of the other will ſerve. 
Trials per 4. And ſce 7 Y. 6. 40. Admitted that where one Inqueſt was re. 
(81) ue turn'd out of a Franchiſe, and the other our of Guildable, that 4 of the 
there oughe OlttlDable and s of the Franchiſe are ſuffcient, Bur there he prayd 


to be 6 A 6 Tales, becauſe he dared not to take the Remnant, 


out 
the Franchiſe and 6 out of the Guildable. 


5. Ił an Inqueſt be return'd for Land in Guildable, if it appears b 
Examination that Part of the Array was return'd by a Bailitt of # 
Franchiſe, by which it is quath'd, becauſe the Sheriff does not men 
tion it, all the ]Pannel ſhall be quaſh d, and the Inqueſt not taken of 

the Reſidue. 17 E. 3. 50. | 
Br. Enqueſt, 6. Ik 2 Pannels are recurn'd in Aſſiſe by ſeveral Bailiffs of F ranchiſes 
pl H cites to try an Jfſue, and one Pannel makes Default, the Jfſue ſhall not be 
Trials per fried by the other Pannel only; for the Jurors in one Franchiſe can 
Pais 71, not make the View in the other Franchiſe, 30 Aff, 42. Adjudged. 


81 ; 
9 7. If Aſſiſe remains for Default of Jur ors, there if the Plaintiff tei 
fries that the Furors are in the Vill which were ſummon'd to be in this Af, 

and proves it by Oath of the Bailiff, they ſhall be ſworn notwith/tanding 

that they were not firſt impannelbd; ©nere inde at this Day. Br. Juroms, 

pl. 24. cites 26 E. 3. 1. cee 


8. It 


* Br. Pan- 1, [ F an Iſſue be to be tried by 2 Counties, if only one of one County 


1 Trial. 


333 


g, If a Venire is awarded, and they don't go to Trial the next Afliſes, 3 New. Abr. 
wat it lies for ſeveral Terms, the Continnance may be made by a Vicecomes non 247. 2 the 
miſt þreve ; but it a Ny prius be awarded, and ſome of the Fury appear, We. _ 
und the Panne be not full ſo that the Trial is not carried on, they only 
ater thoſe of the Fury that appear d, Et alii non venerunt ideo reſpeFuentur 
i the hext Term, pro defetiu Fur; and at the Day in the next Term 
they award an Alias aiftringas to the next Aſſiſes with a Niſi Prius till 
the next Term. G. Hitt. C. B. 66, | ; 


— — 


of — 


—_—_ 


e) Farors. Inqueſt. How many jurors ounht to be 
return d. And by how many Furors the Ijjue ought 
to be tried. ; 


| TN Attaint, if the Iſſue be upon a Matter out of the Point of the Br. Trials 
] Attaint, as upon a Plea of Non-cenure, the Trial ſhall be by 12 pl. 33. 
{urots, 21 E. 3. 10. b. 87 1 — — 


: : the jury in 
Ataint called the Grand Jury, muſt be 24. Trials per Pais 72. ($2) cites Finch. 412, and 4835. 


2. In d Writ to inquire of Waſte, the Sheriff may inquire of it by Cro. C. 414. 
3 Jurors; for it is but an Inqueſt of Office. Pich 1 Car. B. R. „ „ King 
tween Firch and Kinge, Adjudged in Mtit of Error as to this Point, 3, Tcl, 
Jitratur, 9 Car, Rot. 2:3. Car. B. R. 


S. C. and 8 P. 
gtd for Error; for that it is not like to other Writs of Inquiry, where it is uſual to have more than 
un the Sheriff's Pleaſure, becauſe that is bur a meer Inqueſt of Office ; but here it is a Verdict, and 
n Nature of a Verdict, whereof an Attaint lies, and cites 3 H. 6. 29. Sed Adjornatur, nothing being 
* by the Court. — Ibid. 452 pl. 24 Hill. 11 Car. B. R. S. C. but nothing mention'd as to this 
ont, 


4. [And] Upon ſuch Writ, the Sheriff may inquire by 6 or 8 Ju- NAA 
rors, or any other Number under 12. Fitzh. Ma. Br. 107. (C.) , 


4 Jn a Writ of Right, if the Iſſue be join'd upon the mere Right, * Cro- C. 
te 4 Knights who are the Eliſors, may elect and return 20 more to A 5 
themſelves, tho' the W rir of Venite facias is to elect de ſeipſis & aliis 12 Car B. R. 
de. for ſo it is in every ordinary Venire factas 12 cc. and yet 24 are s C and 
uſed to be return d. D. 15Car. B. N. between * the King and Driden, 8. P. bur 
nd others. er Curiam adjudg d good, and then divers {Irece- Ge the, 
dents ſhewn accordingly, ſcilicet, B. 31 El. between Pigot and Chap- adviſe.— 
an B. R. 94. Mich. 43 & 44 El. B. between Anarews and Cromwell. Ibid. 57 4 pl. 
Aut. 176. 22 El. the Diſtringas between #0/iawmbe and Liete. Old 15 + 
Book of Entries, 103. Droit de Advowlon, 5. „ 
. does not appear. — Ibid. 583. pl. 10. S. C. but S. P. does not appear. —— Jo. 452. pl. 5. Hi 
15 Car, The King v. Kingſmill, eyden, & al. S. C. but 8. P. 2 Pats! 9 W 


5. Bur Old Entries Title Diſclaimer 2, [there ſhall be] only 16 with To make « 
4 Eſliors, ſcilicet, 12 to them; and there Title Droit 1. The n ®*.* 
elect to them 12 cc. and ſo Fitzh. Droit 66. 7 1,5, Right, 

hich i - 
kd the Grand Aſſiſe, there muſt be 16 (viz.) 4 Knights and 12 others. Trials per Pais — 


6. In a Writ of Right, if the Jſſue be join 'd upon the mere dee the 
Right, there may Kenn lhe . Jurors ſworn . 12 25 ex- Notes ou. 


ceding 24 (AS it ſeems) to try the Mie, P. 15 Car. B. K. berween the 
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334 1 
the King and Driden, and others, in Mrit of Right of Advow7Q 
the 4 Knights Electors, and 12 more of the Pannel, in all 16, fm 
0 1 the Illue, and they tried it accordingly ; and adjudged gan 
ntratur. | 

7. And the Court ſad if there are only 12 (worn they may try g 
and ſo it more than 16. But the uſual Courſe is to try it by 16. 
8. Inqueſt ought to be full without the Witneſſes, and if any of d. 
Witrnefles are returned upon the Inqueſt, they thall be ouſted ; anq1 
the Inqueſt and the Witneſſes cannot agree, the Verdict of che l. 

queſt only thall be taken. Br. Enqueſt, pl. 61. cites 23 Aff. 11. 
9. Grand Fury ſbali be always more than 12, as it ſeems. Br. Droit d 

Recto, pl. 18. cites 39 E. 3. 2. 
10. In Aſſiſe it appears that when Viſne is awarded of two Conn 
that each Sheriff ſhall return 24 ; tor it is ſaid there that the Sherit a 
both Counties thould have return'd a full Pannel, aud of the one Couny 
came 16, and ot the other County came bur one; and ſo it ſeems thy 
each Sheriff mall return 24; and it appears there, that 6 ot the c 
County and 6 of the other County ſhall be ſworn to try the Iſſue. & 
| Pannel, pl. 15. cites 48 All. 5 

8. P. ſenk. 11. In Venire Facias the Sheriff returu'd the Names of 12 only, upon th 
17 A 1 Back of the Writ, and not in a Schedule as uſual, and he return'd Vun 
of Judgment Feci, and nor Executio iſtius brevis; and all the Juſtices of both Play 
Exception agreed, that they would not change the ancient Courſe for Miſcis 
was taken which might come; tor F 12 only ſhould be return'd, none ſhould have Im 
that te without a Tales, if any were challenged ; by waich they cauſed the Siri 


Sheritt had ; f * 0 
yeturne) a to amend the Return in Legg Amercement, and yet the Writ is Ve. 


Pannel of 12 nire Fac. 12 Liberos & Legales Homines &c. Br. Retorn de Brie, 
only; and pl. 84. cites 2 H. J. 8. 

held well 

enough; for the Statute ſays the Sheriff ſhall return no more than 24, and does not ſay be ſball net m 
leſs ; and before that Statute the Number was indefinite, and not aſcertained. 2 Show. 309. pl. z. 
Trin. 35 Car. 2. B. R. Stopford v. Haughton. | 


But Bend- 12. Ihe 4 Knights ought not to return of re Grand Aſſiſe more than 


33 11 Perſons be/ides them ſelves; by all the Juſtices. Dal. 68. pl. 46. 6 


14 return'd Eliz. Squirrey v. Reade. 


of the Grand 
Aſſiſe, beſides the Eſliors. Ibid. 69. Mo 67. pl. 181. S. C. that they ought to return 12 only, 
beſides themſelves; and that Bendlowes ſaid he had ſeen 14 return'd. 


13. In the Ven. Fac. there were 25 retura'd, and at the Niſi Prius 1: 
were ſworn, whereof the 25th Perſon was one. It was held that this ws 
a Miſtrial, and nor aided by the Statute of Jeofails; but if the 25th hei. 
ſon had not been ſworn the Trial had been well enough, and aided by 
=. Statute, Cro. J. 647. pl. 14. Mich. 20 Jac. B. R. Calthrop 

ewton. | 


Cont * 14. Upon the Ven. fac. 23 only were return d, and a Tales was awark, 
2 and 12 ſworn. The Plaintiff had a Verdict, and it was held well; for «- 


was by 10 - cording to Titrel and Gardiner 's Caſe, 5 Rde. [ 37. a.] it 12 ofthe fia · 
of the prin- cipal Pannel appear d, the Trial had been help'd by the Statute 18 H. 


cipal 22 and there is no Difference in the Tales, becauſe it is the Default of be 
Tale,“ rac Sheriff, and the Verdict is by 12. Jo. 245. pl. 4. Trin. 7 Car. B R 


Crooke J. Sanckill v. Stocker. 

was of Opi- 

nion at firſt, that where the Trial is by 12 of the Principal, it is qo: but if 12 of them were n 
ud 


ſworn, it is not 2 But after wards, upon Conference with the 5 the greater Part of who 
only a Miſreturn, and aided by the Statute of 18 


conceived It to 


for the Plaintiff. 


15. A 


iz. and 21 Jac, it was adjudge 


„ 


_— , _— 
3 —— _— 


„ 


Trial. 


9 An Iſſue in Debt, in an inferior Court in Cornwall, was tried only by 
6 Jurors, and upon a Writ of Error brought it was inſiſted, that the 
Trial was return'd to be made ſecundum Conſuetudinem Curiæ a tempore 
&c. and ſo no Error, Bur all the Court held the Cuſtom void, and 


inſt the Common Law; and Jones ſaid, That tho' in ſome Parts of 


Wales ſuch Trials are by 6 only, that is by reaſon of an Act of 34 H. 8. 
which appoints that Trials may be by 6 only, where the Cuſtom has 
been ſo ; which proves that when they were united to England, and to 
de govern'd by the Laws here, ſuch Trials could not be, unleſs pro- 
vided tor by Parliament, and ſo Judgment was reverſed. Cro. C. 259. 
pl. 3. Trin. 8 Car. B. R. Tredymmock v. Perryman. 

16. Error upon a judgment given in the Court of Newcaſtle, Excep- 
tion was taken, That the Venire Facias is awarded 7o return 24 Jurors, 
and 12 tried the Iſſue. It was adjudged per Cur. that this Trial was law- 
ful, and it 23 had been return'd, and 12 tried the Iſſue, this had been 
good; and Judgment affirm'd by Barkley and Croke, (abſente Jones) 
and he conſented to it. Jo. 357. pl. J. Hill, 10 Car. B. R. Gibſon v. 
Linly. | 
"4 On a Writ of Error to reverſe a Judgment in Aſſumpſit, it was 
afign'd tor Error, that there were 18 return d upon the Jury, and but 2 

them tried the Iſſue ; and Judgment was reverſed accordingly, Niti 

uſa &c. Styl. 33. Trin. 23 Car. Chadly v. Stinch. 

18. If 13 Furors are by Miſtake ſworn, the Swearing of the laſt of 
the 13 is void, and the other 12 thall ſerve. 2 H. Hiſt, Pl. C. 296. 

19. It only 11 be ſworn by Miſtake, no Verdict can be taken of the 11, 
and if it be, it is Error; and fo in a Preſentment. But if 12 be re- 
corded ſworn, no Averment dies that one was unſworn. 2 H. Hitt. Pl. 
C 296. cites Lamb. Juſtice 395. | 

20. 3 Geo. 2. cap. 25. F. 8. Enacts, That the Number of Furors to be 
return'd for Trial of Iſſues at the Aſjiſes in England ſhall not be leſs than 48, 
wr more than Ja, without Direction of the Fuages appointed to go the Circuat, 
one of them, by Order under their Hands. 

Sg. That in the Grand Seſjions in Wales the Number ſhall not be leſs than 
10, or more than 15, without the Direction of the Fudge of the Grand Seſ- 
ſons, by Rule of Court. | 

S. 10. That in the Counties Palatine of Cheſter, Lancaſter, and Durham, 
f Crane ſhall not be leſs than 48, nor more than Ja, without Directions of 
ite Fudges. 


21, The Sherifls of Worceſter had returned to the Venire facias the Rep. of 
Names of 24 Furors only, though 48 at leaſt are required by the Statute Pract. in 


3 Geo. 2. Bur before the Habeas Corpus returned perceiving their Miſtake, 
returned to it the Names of 48 Jurors, and Plaintiff procceded to Trial. De- 
tendant made no Defence, bur moved to ſet aſide the Verdict. Per Cur. 
Tho imperfect Returns may be helped by the Statute, yer here the 
Fault is in the Matter of Fact; the Return of the Habeas Corpus muſt 
be of the ſame Jurors ſummoned on the Venire facias. The Verdict was 
kr alide. Barnes's Notes in C. B. 343. 344. Trin. 11 & 12 Geo. 2. Pen- 
nice v. Jackſon, 5 


(Ke. 2) 


C. 1 8. C. 
accordingly. 
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(X. e. 2) Jurors ſworn, [How] 


wi Hree Jurors, in the Beginning of the Pannel, were not 
| by Negligence of the Sheriff, and 4 atrer them were { 
and then by Advice the Sheriff puts in the 3, of whom one appears; Vet 
becauſe they were paſt the 3 who were left out, they go on with the 
Pannel to 11. and there were no more after the Name of him who 
— cool and therefore they began de Novo from the Head of the 
| _ * worn, and then he who appeared was ſworn ald 
37 V. 6. 12. h. 
Trials per my Tf a Pannel be retnrn'd out of 2 Counties, when one of Ohe 
Pais 72 (82) County is ſworn, another of the other County ſhall be ſworn, ang 
ſo interchangeably till the 12 are ſworn, 4 . 4. 1. 11 9. 4. 63. 
Trials per 3. [So] tf one Pannel be return'd by the Bailitf of a Franchiſe, and ang. 
Pais ; 2. ($2) ther JPannel by the Sheriff, there ſhall be one ſworn of the Franchik, 
and then of the Guildable, aud ſo on xc. 7 . 6. 40. 
Br Inqueſt, 4: I the laqueit be 1worn, and becauſe the Roll of the Entry is not 
1 = in Court, If the Jury be ſuitered ro go ar large till another Day, they 
en an ſhall be ſworn de Novo. 7 . 4. 39. 
Indictment | 
of Felony, and the Record was not in Court. Trials per Pais 72. (82) 


5. A Man brings ſeveral Formedons againſt one Man, of ſeveril 
Moieties, as Heir to ſeveral Anceſtors upon one Gift, and the Iſſue for 
both was upon the Giit, and the Jury was choſen, tried and ſworn 
upon the one, and at another Time demanded upon the other Jfluc 
choſen, tried and ſworn, 21 E. 4. 25. 

6. A. is znditied of High Treaſon, and arraigned upon it, and ſome g 
the Furors worn; aud becauſe there was not a full Jury, they were ad- 
journ'd to another Day ; at that Day a full Jury appeared ; they who 
were {worn before ſhall be ſworn again, Jenk. 110. pl. 10. 

7. In Caſe of Trial by Medietas Linguæ, the .Denizens and the Alien; 
ought to le ſworn alternately, beginning with a Denizen. Cro. E. 818. pl. 
10. Paſch. 43 Eliz. B. R. Goodwin v. Mountenaigh. 

8. On an Indictment 11 Furors appeared and were ſworn, but one wes 
challenged by the Priſoner, and the Trial put off. At another Day upm 
Zales one of the 7 urors fworn before was challenged for the Queen for a Cauſe 
in Eſſe the rt Day; and therefore was not * It was agreed that 
the ſurors ſhall be ſworn as they ſtand in the Pannel, without having any 
Reſpect to thoſe that were ſworn before. Yelv. 23, Mich. 44 & 45 
Eliz. B. R. Wharton's Caſe. 


(X. e. 3) Jurors. Paid by whom, and in what Caſes. 


4 Le. 18: f. FN an Action on the Statute of Hue and Cry, the Jurors gave a ſpe- 
19. pl. 63. cial Verdict, by Reaſon of a Doubt which they conceived upon the 
1 miſtaking of the Pariſh in the Plaintiff's Declaration ; the Court ordered 


that the Plaintiff alone ſhould pay the Charges; tor the Matter which 
here is found ſpecially, is not any Doubt, but is out of all Quetion © 


aint 
now 11 
Tale 
cord; 
Jure 
quer 
mine 


Expet 


— 7 


"_ 


W 


being clear that the Action is well brought; and ſince the Hundred is 
charg' d, che miſtaking of the Pariſh ſhall not hurt. 2 Le. 174. 175. pl. 
12. Patch. 29 Eliz. C. B. Shrewsbury v. Aſhton Hundred, 
Fjectment was appointed for Trial at Bar by a Jury of Wilts, and 
\Venire return'd, and the Jury ſummoned ; bur before the Day the Parties 
wee; the Summons not being countermanded, ſeveral of the Fury appeared. 
t was moved that they might have their Charges; and thereupon or- 
{ered that the Attornies on both Sides ſhould pay them between them, 
iz was uſual in other like Caſes, as, the Court ſaid. 2 Show. 248. pl. 
Mich. 34 Car. 2. B. R. Caldicot v. Pembroke. k 
Where a Juror is withdrawn, both Parties ought to pay the Coſts 
equally ; but on a ML the Plaintiff pays all the Coſts, Per Cur, 
Comb. 75. Hill. 3 & 4 Jac. 2. B. R. Anon. | 
The Jurors that appear at a Trial, ſhall not: have their Charges al- 

lowed them, it the Cauſe be not tried for Want of Furors. Paſch. 1652. B. S. 
For their Appearance is of no Benefit to any Body; and therefore it is no 
Reaſon they iliould receive any Recompence. 2 L. P. R. 125. Tit. 
Jury and Jurors, ; SAUNA | 

5. A Day being appointed tor a Trial at Bar ly a Dorſetſhire Fury, the 
Serif, by the Order of the Plaintiff, countermanded all the Furymen 
gainlt the Gree of the Detendane, who now prayed a Trial, which was 
ow impoſlible, for the Court in ſuch Cafe will not ſupply the Jury with 
{Tales de Circumitantibus, bur oflered to nonſuit the Plaintiff on Re- 
cord ; and directed that the Deſendant ſhould contribute to ſatisſy the 
4 Jurors, who appeared to the Intent that they ſhould continue to be in- 
diercnt between the Parties, and reterr*d it to the Secondary to exa- 
nine and tax Coſts tor the Detendanr, in Satistaction of his Trouble and 
Expences, 2 Sid. 77. Paſch. 1658. B. R. Hunt v. Hollis. 


252- 


_———_— 


X. e. 4) Jurors «wthdrazn; In what Caſes. And of 
a new Diſtringas, and to what Perſons. 


. A Juror was challenged, and withdrawn ; and upon a Tales awarded, ꝙ in Tref- 
and Proceſs againit the pet urors, he appear'd amongſt them, pals Jurors 
ad was ſworn, and tried the Iſſue; and this being moved in Arreſt of 1.0 chal- 
; : . enged, and 
judgment it was held erroneous, and the Judgment was ſtaid. Cro. the Jury re- 


Elis. 188. pl. 15. Trin. 32 Eliz. B. R. Hungate v. Hammond. main · d pro 

defectu Ju- 
raor*, and afterwards a new Diſtringas with a Niſi Prius was awarded againſt the ſame Jurors K. 
were withdrawn before; ard ſome of them who were withdrawn appear'd and tried it. All the Juſtices 
held clearly that ir was a Nliſtrial, and not aided by any of the Statutes of Jeofails; whereupon a Ve- 
ure Facias de novo was awarded to have a new Trial, Cro. E. 430. pl. 34. Mich. 37 & 38 Eliz. B. R 
Moor v. Vaughan. 


2. But in Eje&ment at Niſi Prius 6 of the Jurors were challenged, and 
withdrawn, and the Jury remain'd pro detectu Juratorum. At the next 
Affiſes a new Diſtringas was awarded againſt all the firſt Furors ; and at 
the Niſi Prius the Trial was by ſome of the Furors, return'd on the old Pan- 
ml, and by others return'd on the Tales ; but none of thoſe withdrawn before 
did try it. It was moved that the Diſtringas was miſawarded; for it 
ought not to have been of any of thoſe who were withdrawn. - But the 
Court held, that this being only a judicial Proceſs which was awarded, 
apainſt them where it ſhould not, is only the Detault of the Court, and 

not prejudice the Plaintiſf; that the Trial was good at the Common 
Law, it being by lawful jurors, and it is help'd by the Statute of Jeo- 
lals, it being only a Mitawarding of Procets. Cro. Eliz. 429. pl. 33. 

Mich. 379 & 38 Eliz. B. K. Whitby v. Marthall. bp; | 
4R 3. A 


| 
| 
| 
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3. A Juror was ſworn, and heard Part of the Evidence, and then mn 
ſick, and then another was ſworn by Conſent of the Plaintiff and Defendan 
and the fick Juror was withdrawn. Palm. 411. Paſch. 1 Car. B. K 
Jeffrys v. Tindall. : : 

4. In Capital Caſes a Juror cannot be withdrawn, tho! all Parties c. 
ſent to ir. But in criminal Caſes, not capital, 6 Jt may be with. 
drawn if both Parties Conſent, but not otherwiſe. And in all C 
Canſes a Juror cannot be withdrawn, but by Conſent of all Panties 
Carch. 465. Mich. 10 W. 3. B. R. in Caſe of Chedwick v. Hughes 
ſaid by Holt Ch. J. to have been the Opinion of all the Judges of Eng. 
land upon a Debate between them at the Sittings in Weſtm. 9 Ng 
1698. in a Caſe of Perjury tried before him, between the King ad 
Perkins. 
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Tn this Caſe 


; 5. A Juror was withdrawn from the Pannel by 1 of both Parti 
the Gil of with Intent that the Trial might for that Time go off pro defectu Jun. 


(which ſce torum; and the Reaſon was, that it was neceſſary for the Jury to hay 
ſupra in the View, and ſo he being the laſt in the Pannel was be eng cr and this 


Marg. of Reaſon was enter'd on the Record. Upon Trial of the Cauſe at a ſab. 


. 2 1 Time the ſame Furor was upon the Pannel, and tried the Cat 


much relied In Writ of Error brought on the Judgment, this Matter was affign', 
on; but it but the Court were clear in Opinion, that it was not Error; and Judg. 


was an- ment was affirm'd. 10 Mod. 390. Trin. 3 Geo. 1. B. R. Huey 
ſwer'd, that Bainard 
that Caſe dif. Balnar * 
fer d vaſtly from this; for that was the Caſe of a Perſon challenged as not indifferent, and that Chal. 
lenge allow'd of by the Court, which amounts to a kind of Judgm-nt; and therefore as long as it flood, 
+ tho'the Cauſe upon which that Challenge was founded ceaſed, the Perſon was incapable to try the 
Cauſe ; whereas here the Juror is withdrawn from the Pannel by Conſent of both Sides, for no »ther 
Reaſon but that the Cauſe may be put off, pro defectu Juratorum; and therefore a Perſon ſo withdrawn 
is to be conſider'd as if he had never been return'd, and conſequently no more unfit to try the Guus 
than any other. 10 Mod. 390, 391. 


(KX. e. 5) Jurors dichorged, by another Iſue being pkad- 
ed, and ſo the firſt Iſſue waived, 

= 1 1. W. RE they are at Iſue in Precipe quod reddat, and the Jur 
* e appears, and the Tenant pleads that the err * has enter f 
into Part ot the Land in Demand pending the Writ after the laſt Ginii- 
nuance, the Inqueſt ſhall be diſcharged ; tor by this new Iiſue the fir 

Itlue is waived. Br. Waiver de Choſes, pl. 23. cites 5 E. 4 116. 
2. Debt upon Obligation of 201. againſt Executors, who pleaded Plene 
Adminiſtravit, and ſo to Iſſue; and at the Niſi Prius in Pais, the De. 
fendant ſaid that the Flaintiff has received 10 1. Parcel of his Demand, «- 


ter the laft Continuance ; judgment of the Writ ; and the Juſtices te- 
corded the Plea, and diſcharged the Inqueſt. Br. Enqueſt, pl. 39. cis 


5 E. 4. 138. 

3. In four are received in Default of the Tenant for Life, and join 1/uc, 
and after the one dies before Venire Facias return d, the Iſſue is not wal d, 
but thall ftand, and a new Venire Facias ſhall iſſue. Br. Waiver de 


Choſes, pl. 34. cites 19 E. 4. 4. 


(X. e. 6) Juron 


n th Ms. 
„ — — 


Tha. 


(X. e. 6) Jurors pun7ſhd for Misbehaviour. 


1. 5 Ed. 3. TIF any Furor take a Bribe, either of the one Side cr the other, 
cop. 10. 1 He ſhall be diſabled to be in any 1 Furies, or Inqueſts, 
ind be impriſon d, and ranſomed at the King's Will ; and the Fuſtice, before 
whom ſuch Aſſiſes Ec. ſoall paſs, are impower'd to hear and determine the ſaid 
ence. 
* A Juror return'd upon a Venire Facias appears, and afterwards If 12 Jurors 
withdraws himſelf without Leave of the Court, he thall torteir for his Of- 2 ern, 


, 2 and one goes 

fence one Year's Revenue of his Land. Jenk. 88. pl. 71. cites 20 Aſſ. 3, way 2 

pl. 11. eretly, after 
that they are 


mt tocether to treat won their Verdict, he ſhall be impriſoned, and ſhall make Fine, and another ſhall 
bx ſworn in his Place. But Brooke favs, it ſeems that at this Day another ſhall not be ſworn in bis Place. 
Br. Jurors, pl. 46. cites 34 E. Þ and Fitzh. Office de Court 12.— 2 H. Hiſt, Pl. C. 309. cites S. C. 
and that tho* the withdrawing be before he is ſworn, the Court may ſer a Fine upon him at their Diſ- 
cretion. So if a Juryman be called, and refuſes to appear; or if he be challenged, and while the 
Challenge is trying <vithdraws himſelf, and the Challenge is upon the Trial diſallow'd, and he not preſent 
to be ſworn, the Court may ſet a Fine upon him at their Diſcretion, 2 H. Hiſt. Pl. C. zog. cites 36 
H. 6. 27. and ſays, ſee the Statute 35 H. 8. cap. 6. But if a Tempeſt, or ſome dreadtul Accident, com- 
jels him to withdraw himſelf, be ſhall be excuſed. Jenk. 88. pl. 71. cites Pl. Com. Fogaſſa's Caſe. 


3. Jurors gave a true Verdict, and afterwards took Money, and not 
by Covenant before; every one were put to the Fine of half a Mark; bur 
were not impriſon'd according to the Statute of Decies Tantum. Br, 
impriſonment, pl. 92. cites 39 Atl. 19, 

4. It a Man that is one of the Indiffors be returu'd upon the Petit Jury, 
and do not challenge himſelf, he ſhall be fined. 2 H. Hitt, Pl. C. zog. 
cites 40 All. 10. | 

5. In Appeal of Murder the Evidence was pregnant againſt the Deſen- 2 H. nia. 
dant, Eight of the Fury agreed to find him Not Guilty; but the other 4 Fl. C. 311. 
withFood them, and would not find it but ro be Murder. The next cites 8. C. 
Morning 2 of the 4 agreed with the 8 to find him Not Guilty; and after- 2 9 
wards the other 2 conſented in this manner, That they ſhould bring in and was for the 
fer their Verdif# of Not Guilty; and if the Court diſliked thereof, that then Confedera- 
they all ſhould change their Verdi, and find him Guilty. And upon this J and Frac- 
Agreement they came to the Bar, and the Foreman pronounced the Ver- 2 
dict, That the Detendant was Not Guilty. Upon Examination this Verdict. 1 
whole Agreement came out, and they were fined and impriſoned. Cro. 
E 778, 79. pl. 12. Mich. 42 & 43 Eliz. B. K. Watts v. Brains, 

6. Upon an IndifFment of Murder. the Jury found the Defendants Not Noy 48. 
Guilty; at which the Judges were very angry, and committed and fined 8. C,, 


the Jury, and bound them to their good Behaviour, Yelv. 23. Mich. 2 
44 & 45 Eliz. Wharton's Cale. | ry to evi- 
dent Proof, 


ind that it was ſuſpected the Frrors were corrupted by the Friends of the Priſoners. And cites ſeveral 
Cafes where Jurors were fined. 


J. T. was Plaintiff in an Action againſt F. makes a Breviat of the This ſeems 
Cauſe, and delivers it to ſome of the Furors beſore their Appearance tor their bor very 
laſtruction. And the Plainritt, after Evidence, was nonſuited ; and tor . 

that he ſues them. And now reſolved by the Lord Keeper and the two 

Ch. J. That the Party himſelf cannot inſtruct or promiſe Reward tor or 

defore Appearance; tor that is Embracery, a Fortiori, in a Stranger; 

and the Defendants were fined and cenſured. -Noy 102. Anon. 


8. The 
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8. The Judge put back the Jury twice, becauſe they offer they 
Verdict contrary to their Evidence, as he held, and fer 100 l. Pine 
upon one of the Fury who had departed from his Companions, but after u 
Examination it was taken oft again, tor that it did appear it was on 
by Reaſon of the Croud, and ſome ot his Fellows were always with hin 
6 vw Ii. Clayt. 31, 32. pl. 54. Auguſt. 11 Car. Lee v. Savile. 
gal ment for 9. Leech, and 5 more of a Jury at the Old Baily, refuſed to find ce. 
Nen-Conter- tain Onakers enilty according to Evidence, and upon this they were bound 
mity, the to appear in B. R. which they did, and the Court directed an Informa. 
Jury ar tne tion to be drawn againſt them, and they were thereupon fined. Ray 
d Bailey Wer . vim. 
98. Trin. 16 Car. 2. B. R. Leech's Caſe. 


reſuſed to 
ſind the Par- 
tics Guilty, tho" the Evidence in the Judge's Opinien was full. Upon this the Court fined them 100 Mark; 
a picce, and to he impriſon'd till they paid their Fives ; they brought an Habeas Corpus, and all thi 
Matter appearing upon the Return, they were remanded Raym. 138. Trin. 17 Car. 2. B. R. Th 
King v. Wagſtatte. Sid. 27 2. pl. 30. Trin. 17 Car. 2. B. R. S. C. accordingly. 


10. Jurors were fined for finding Manſlaughter contrary to the Direc. 
tion of the Court. Kelyng. 50. Lent Circuit 18 Car. 2. Hood's Caſe, 

2 Jo. 13. 11. In Buſhel's Caſe it was reſolved that a Judge could not fine: 
Jury for giving a Verdict contrary to Evidence. And Vaughan Ch, | 
J who deliver'd the Opinion of the Court ſaid, that the Jury being tc. 
judg'd. 2 turn'd of the Vicinage, 1. The Law ſuppoſeth them thence to have lutici. 
lod. 218. ent Knowledge to try the Matter in Iſſue (and ſo they muſt) tho 10 Ev. 
Falch. 29 dence were given on either Side in Court; but to this Evidence the 
between Judge is a Stranger. 2dly They may have Evidence from their can 
Hammond perſonal Knowledge, by which they may be aſſured, and ſometimes are, 
and Howel. that what is depoſed in Court is abſolutely falſe; but to this the Judge 


— Sane is a Stranger, and he knoweth no more ot the Fact than he hath leamd 
Ca'es cited . 7 * 
by Ho Ch, in Court, and perhaps by falſe Depoſitions; and conſequently knows 


J 12 Mid nothing. 3dly. The Jury may kncw the Witneſſes to be ſtigmatized and 
391. Palch. infancus, which may be unknown to the Parties, and conſequently to 


Boda. the Courr. Athly, In many Caſes the Jury are to have View neceyarih, 
Grenville and in many by Conſent, tor their better Information; to this Evidence 
De the Col⸗ likewiſe the Judge is a Stranger. Vaugh. 147. 22 Car. 2. C. B. 

ege of 

Phyſicians. And that in IBufl;cll's Cale it was held ly all the Juſtices of Ergland, except one, that 
a Jury cenid not be fined for giving a Verdict againſt Evidence, becauſe they are Judges of the Fatt 
— S. P And tho' it was inſerted in the Fine that it was Contra directionem Curie in materia legis, this 
mended nor the Matter; for it was impoſſible that any Matter in Law could come in Queſtion till the 
Matter in Fact was ſettled, and ſtated, and agreed by the Jury; and of ſuch Matter of Fact they were tie 
only competent paces. 2 H. Hiſt. Pl. C. 313. 

But Serjeant Hawkins ſays that, if it ſhall plainly appear in any Caſe that 122 are perſectiy ſatis 
of the 7 7 of a Fact, w hereupon 2/ ey declare to the Conrt that they find it in ſuch a particular Manner, and 
the Cert direfily tells them, that upon the Fact fo found, as they have agreed it o be, the Judgment i 
the Law is ſuch or ſuch, and therefore that they 2 to give a Verdict accordingly, yet they chte 
inſiſt upon a Verditt contrary to ſuch a Direction, It ſeems agreeable to the general Reaſon of the Lau, 
that the Jurors are finable by the Court in ſuch a Caſe, unleſs an Attaint lies againſt them; for other- 
wiſe they would be diſpuniſhable for ſo palpable a Partiality, in taking upon them to judge of Matter 
of Law, which they have nothing to do with, and are preſumed to be ignorant of, contrary to the ex- 

reis Direction of one who by the Law is appointed to direct them in 1uch Matters, and is to be pre. 
ſumed of Ability to do it. 2 Hawk. Pl. C. 148. cap 22. S. 21. 

And if a Judge, for the better Direction and Information of a Jury, ſhall ask them their Opinions coli» 
cerning ſuch a particular Fact, and they ſhall refuſe to anſwer him, and ob tinately inſiſt to deliver in ther 
Verditt as they think fit, contrary to his Direction, it ſeems queſtionable whether they may not be ßned in 
ſuch a Caſe alſo, unleſs an Attaint lies againſt them; for that it is the Duty of Jurors to take the Ad- 
vice and Information of the Court in Order to be govern'd by it, as far as ſhall be conſiſtent with r 
Conſciences. 2 Hawk. Pl. C. 149 cap. 22. S. 22. 


(V. e) Jurors. 
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J. e) Jurors. The Pocver of the Judge upon Diſagree- Rx, 
ment, or other Matter. WoW, 


IF 11 Jurors are ſworn and the 12th is challenged, and the Jurors Trials per 

cannot agree in the Challenge, for 10 are that it is a true Chal- Pais 59. (67) 
xe, and the other e Contra, tho the Party who does not take the 
Challenge will not agree that the 11 who are [worn ſhall choole ano- 
ther to them in [teu of him who is challenged, yet the Court may do 
b. 29 E. 3. 33. b. per Ciirtam, Adzudged, 8 

2. Ik a Challenge be taken to the Array before any Juror is ſworn, Trials per 
nd Triors are choſe who cannot agree, pet they ſhall not be command- Pais 59. (67) 
0 into ory, met as they were never ſworn upon the Princt- 
l. 3 * } + | | 

* But the Court may diſcharge them, and chooſe other Triors. 
43 Al. 36. Adjudged. 4 

Tf the Jurors ſay upon Demand of the Court that they are agreed, Trials 1 
11 atrer when they are oppoled, they ſay the contrary in any Matter, + 0 
they may be amerced tor it. 29 All. 27. * Br. En- 


queſt, pl. 30. 

cites $, C. thus, viz. In B. R. the Inqueſt came to give their Verdict, Shard, demanded if they 3 
d, who ſaid, yes; and then demanded who ſhould ſay the Verdict for them, and they ſaid that 
ſhould; whereupon the Court awarded that R. ſhould ſay it; to which they anſwer'd, that of this 
they are not agreed. Then Shard told them that they ſaid they were agreed, and pow they ſay the 
contrary, and hall be amerced ; Quzre &c and commanded them into Ward till they ſhould be agreed, 


Quad Mirum; for the Practice is now otherwiſe ——2 H. Hiſt. Pl. C. 30g. cites S. 


5. In Treſpaſs a Jury was ſworn, and 11 were agreed, and the twelfth 2 H. Hit. 
would not agree, and the Court took the Verdict of the 11, and committed 0 5 G 7 p 
the twelt h to Priſon ; Brooke ſays, Nota, this is not uſual at this Day. 2 4 


Br. Jurors, pl. 53. cites 3 E. 3. Itin. Not. Fitzh. Verdict 40. It a Juror 
<vill not con- 

fot to bis Companions, the Juſtices may aſſeſs Fines upon him &c. Br. Jurors, pl. 51. cites Doct. and 
Sud. ud 2. fol. 126.——A Jurer v ſtay'd his Companions Ly one Day and a Night, wvithout Reaſon, and 
without aſſenting to them was committed to the Fleet, and after was admitted ro Bail till the Court ſhould 
viſe, Br. Impriſonment, pl. 35. cites 8 Aſſ. 35 — Br. Jurors, pl. 21. cites 8 E. 3. 35. S. C. — 2 H 
Hiſt, Pl C. 309. cites S. C. 

but Lord Hale ſays, That if there 11 agreed and but one diſſenting, u bo ſays be <will rather die in Priſon, 
yet the Verditt ſhall not be taken by the 11, no nor yet the Refwſer fined or impriſon'd, and therefore, where 
ſuch a Verdict was taken by 11, and the 12th fin'd and impriton'd, it was upon great Advice ruled, the 
Verdict was void, and the 12th Man deliver'd, and a new Fenire awarded and cites 41 Aff 11. For Men 
ve not to be forced to give their Verdict againſt their Judgment. 2 H_ Hift. PLC. 297. cites P. 20 E. Rot. 
63. Norf. coram Rege. —S. P. For it may be that the 12th was in the Right, yet howſoever his Conſcience 
not in this Manner to be forced, and therefore Precedents of this kind have been diſallow'd. 2 H. 
Hit PI C zo. cires 41 E. 3. 11. a. 41 All. 11 ——bur Ibid. 267. in the Notes there (c) the Editor asks 
vherher it is not a Force when any of the Jury are obliged to comply under the Peril of being ſtarved to 
beath; for how can it be expected that 12 conſidering Men ſhould in ail Caſes happen to be af the ſame 
tentiments ? And therefore arciently it was not neceſſary (at leaſt in Civil Cauſes) that all the 12 ſhould 
ore ; but in Cale of a Difference among the Jury, the Method was to ſeparate ene Part from the other, 
and then to examine each of them as to their Reaſons of their dittering in Opinion, and if after ſuch Exa- 
mination both Sides perſiſted in their former Opinions, the Court cauſed both Verdicts to be fully and 
aſiinttly recorded; and then Judgment was given ex ditto Majoris partis juratorum. And Cites the Calc of 
te Abbot of Kirkſtede v. Edw. de E yncourt, 56 H. 3. Kot. 29. in Dorſo; and the Caſe of T riſ⸗ 
ram v. Simenel Paich. 14 E. 1. Coram Rege. 


6. If the Inqueſt in the King's Bench do not agree before the removing 2 H. Hiſt. Pl. 


# the Bench, they ſhall be carried with them in * Carts ; ſo of a Jury 1 * 


belore Juſtices of + Aſſiſe. Br. Judges, pl. 25. cites 19 All. 6. AC rr And 

| ſays that the 
Judge may tabe and Record their Verdict in a foreign County. But adds, Quzre, whether in ſuch 
les the defis may be adjourn's before the Verdict taken. 


48 S8. P. 
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* . P. Till they are agreed. Br. Jurors, pl. 29. cites 40 E. 3. 11. —8. P. Br. Verdict, pl. 49. cite 


4 Aſſ 11. 


8. P. For a Verdict of the 11 without the 12th ſhall not be accepted. Br Trial, pl. 65. cs 


49 Aﬀ. 1. 


Sec (K.g.3) 


 Atter their Departure A. one of the 12 leaves his Companions, which being 


Eleven Furors gave their Verdict without Aſent of the twelfth in Wit 
of Conſpiracy, the Foreman who was one of the Indictors was commir. 
ted, and the other 10 were fined each half a Mark, for giving their Vn. 
dict before they were agreed. Br. Jurors, pl. 28. cites 40 E. 3. 10. 

8. The Juſtices have Power when the Jury comes and gives their Ver. 
dit to ſufler them to go 7 again to be better adviſed, , the Vn. 
dict feems ili to them; Quod nota bene. Br. Judges, pl. 3. cites 11 H 

4. | 
9. The Jury came into Court and ſaid they were all agreed but oy 
and he had eat and drank, by which he would not agree, whereupon they 
were ſent back, and found for the Plaintiff. The Plaioritt had his Jud. 
ment, but the Juror was committed, and afterwards found Surety to pa 
a Fine to be ſer upon him; and he was afterwards fined 20 s. Dy. 218 
pl. 4 Mich. 4 & 5 Eliz. Anon. | 


(Y. e. 2) Jurors diſcharged. 


I. W DERE 14 Jurors are impannell'd for the King, the Judge 
cannot diſcharge any of them atter their Oath, unleſs they 
will nor agree with their Companions. 20 P. 6. 34. 

2. Jf Array be challenged, and 3 Triors choſen who will not 
agree, the Court cannot take a Verdict from the 2 and command tie 
other to Priſon. Contra 29 aſl. 4 But Quezre, 

15 The ſame Law in Cale of a Verdict upon an Iſſue. Contra 29 


Te the Jury appears, and the Sheriff does not return the Writ, the Jury 
ſhall not be taken. Br. Inqueſt, pl. 101. cites 2) E. 3. 86. and Firth, 
Enqueſt 44. 

5. Upon Not guilty pleaded 12 Furors are ſworn to try the Ifſue. 


diſcovered to the Court, by Conſent of all Parties, B. another of the Pann 
is ſworn in Ihe Place of A. and atterwards A. returns to his Company, 
which being made known to the Court, A. is called, and examined why 
he departed. He anſwered to drink; and being examined whether be 
had ſpoken with the Defendant, denied it upon his Oath ; whereupen 
B. was diſcharged frem giving any Verdi, and the Verdict taken 4. 
and the other 11, and A. fined for his Contempt. 2 H. Hiſt. PI. C. 296. 
cites 34 E. 3. Office de Court 12. in Treſpaſs. 

6. Debt againſt 4 by joint Præcipe, who were obliged in toto, and 2 
appeared and denied the Deed, and were at Iſue without the other 2, where 

y ought not to plead to iſſue upon joint Præcipe till the others come 
or that Proceſs be determined againſt them; and therefore the Inq 
was diſcharged ex Officio. Br. Enqueſt, pl. 48. cites 48 E. 3. 21. 

J. Treſpaſs in D. againſt 2, the one pleaded Nor guilty, and the other 
pleaded a Releaſe made to F. and Viſne was returned of D. on, and 
zot of S. The Inqueſt appeared, and for this Cauſe were diſcharged 
and the ſame it ſeems of every Feofail, Br. Enqueſt, pl. 68. cites 50 E. 
3. I. 


8. Mer 
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J Where a Jury paſs and give Verdict, there they are diſcharged. Con- Br. Venire 


facias, pl. 12, 
cites S. C. 


, it ſeems to be clearly, if they had remained for Default of Furors, Br. 
Enqueſt, pl. 23. cites 21 H. 6. 20. 

g. Bill againſt one in Cuftodia Mareſchalli, at the Venire facias the De- 
indant caft Eſſoin de Servitio Regis. And by ſome, the Jury ſhall not at- 
nd the diſcuſſing of the Doubt, but ſhall go and come again by Preceſs when 
he Doubt is diſcuſs'd. Br. Eſſoin, pl. 106. cites 5 E. 4. 50. 

10. Iſue upon a Deed denied, one 2 was ſworn upon the Principal, 
ad the Deed was at 8. Bartholomew in Cuſtodia cuſtodis Brevium £ and 
tecauſe one was ſworn upon the Principal, it was ſaid that they cannot 
diſcharge the Jury without putting the Party to a new Venire facias; 
ind when the Jury is ſworn, then it the Deed be not come, they ſhall be 
diſcharged, becauſe the Deed is wanting. Br. Inqueſt, pl. 47. cites 21 
E.4 26. 27. | 

14 Note, that where it was Fl hy a that F. N. had broke the Peace Br. Lieu 
B. upon which they were at Iſſue between the King and him, and &. pl. 49. 
tecauſe it toas not alleged in what County B. was, therefore the Jury who Lites 8. C. 
peared were diſmiſs d. Quod nora, Br. Pleadings, pl. 73. cites 4 
H. J. 8. 

5 In Treſpaſs 15 Jurors appeared. Both Parties, and the Jurors alſo, 
aſented that Adjournment be made till 15 Michaelmas next. The Protho- 
notaries {aid that it could not be adjourned but in ſuch Manner, viz. 

uod Jurar” remanꝰ pro detectu Juratorum aut Hundredorum ; bur if the 
Adjournment had been at one Day in the Term to another in the ſame 
Term, the Cuſtom is to do fo from Day to Day; but from one Term to 
mother Term it cannot be, unleſs the Entry be Pro defectu Juratorum 
t Hundredorum. Whereupon two of the jury were ſworn, Keilw. 

167. b. pl. 1. Trin. 5 H. 8. The Prior of Tunbridge v. Cooper. 

13, When an Inquęſt is once ſworn, and gives a Verdict, they ſhall never S. C. cited 
le ſworn again upon the ſame Iſſue. Br. N. C. 2 Mar. S. 457. * 
u Inqueſt diſcharged after Verdict given, and entered or diſcharged before Verdict, mall not be 
charged again. Jenk. 64 pl. g. cites 8. C. Where a Jury is diſcharg'd, it cannot be re-charged 
vithout a new Venire facias. Jenk. 283. pl. 13. | 


14. A Jury ſworn and charg'd in Caſe of Life aud Member, cannot be But Mich. 


105 a ny other; bur they ought to give a Ver- 15 Car. 2. it 
diſcharged by the Court, or any ; y. 00g 10'S 7” was cefolved 


dict. Co. Litt. 227. b. by all the 
Juſtices, in 
a Information for Forgery, That tho” the Jury becharg'd and ſworn in the Caſe of a Plea of the Crown 
et a Juror may be drawn, or the Jury ditmils'd, contrary to common Tradition, which hath been, 
held by many learned in the Law. aym. $4. B. R. Ferrar's Cie, And yet Paſch. 21 Car, 2. it 
ws held per Cur. that the King cannot draw a Juror after Evidence given, but before he may; Or after 
Evidence the Court may on his Prayer diſcharge the Jury, tho“ Maynard had infiſted that the King 
might do it as well after Evidence as before; and cited 3 H. 7. and that Noy did fo in the Caſe of rhe Ld 
Pohun in the Exchequer ; and that he had a Precedenr of the Hand-writing of Hobart Attorney Ge- 
weral, of ſuch a Drawing a Juror againſt all. 2 Keb. 506 507. pl. 81. B. R. The King v Pierce — 
Vent. 28. S. P. inſiſted upon by Maynard, and ſeems to be in S C. But nothing is mentioned as ſaid by 
the Court. Where one was indicted for ſtealing of ſeveral Things, and pleaded Not guilty, a Jury 
was ſworn to try her; and the Witneſſes not appearing, were ſuſpected to be tampered with by the Priſoner ; 
ind therefore 4 Jury were diſcharged, and the Trial put off. Vent. 69. Paſch. 22 Car. 2. B. R. Tre 

v. Jane ). | 

r Hawkins ſays, It ſeems to have been anciently an uncontroverted Rule, and hath been al- 
even by thoſe of à contrary Opinion, to have been the general Tradition of the Law, tha a 
Jury ſworn and charged in a Capital Caſe, cannot be diſcharged (without the Priſoners Conſent) till 
they have given a Verdict. And notwithſtanding ſome Authorities to the contrary, in the Reign of 
King Charles 2. this has been holden for clear Law, both in the Reign of King ſames 2. and ſince the 
Revolution. 2 Hawk. Pl. C. 439. cap. 47. S. 1.— Lord Ch. I. Hale ſays, That this was the Au- 
cent Law; but yet he ſays the contrary Courſe hath for a long Time obtained at Newgate ; and no- 
ing is more or inary, than after the Jury ſworn, and charged with a Priſoner, and Evidence given, 


ſet ik it appear to the Court, that ſome of the Evidence is kept back, or taken off, or that there may be x 
fuller Diſccvery, and the Offence notorious, as Murder or Purolary, and that the Evidence, tho* not ſuf- 
ficient to convict the Priſoner, vet gives the Court a great and ſtrong Suſpicion of his Guilt, the Court 
my diſcharge the Jury of the Priſoner, and remit him to the Gaol for farther Evidence; and accord- 
vely it hath been practiſes in moſt Circuits of England; for otherwiſe many notoricus Murders and 


Bur- 


| chaſes : | 4 1 
8383 eo his Blood ; for one is no Proot. But by 47 Þ. 3. Villeinage 39. 
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Burglaries may paſs unpuniſhed, by the Acquittal of a Perſon probably guilty, where the full Erice 
is not ſearched out or given. 2 H. Hiſt. Pl. C. 295. But the Editor, in bis Note on this Pars 

(c) ſays, that however this Matter was as to the Ancient Law, which he inſiſts was otherwiſe uy 
it has however been holden for Law, that a Jury once charg'd in a Capital Caſe, cannot be dif tha 
till they have given their Verdict; and that it having been done in MH hitebread's Caſe, was a 
very extraordinary. 


14 In Ejectment the Jury was charg'd with the Evidence, and after 
wards Ward Ch. B. being Judge of Aſſiſe, upon the Petition and Conſem 
of both Parties made a Rule, that the Cauſe tor Difficulty ſhould be ad. 
journed into the Bench, and that r ſhould appear in Bank ti 
Mich. ſub pœna 50 l. to give their Verdict, ſi Juſticiariis ita placuerit, I 
was moved that this ſhould be made a Rule of Court, but denied. be. 
cauſe the Judge could not adjoirn the Jury after they were {worn and 
charg'd with the Evidence, nor could inflict a Penalty upon the Juror, 
Ld. Raym. Rep. 129. Mich. 8 W. 3. Dawſon v. Howard. 


| This Let- (V. e. 3) Evidence. 
ter ſeems to 
Abvodance 
of ſcambling 1. NE 18 not [ſufficient] Teſtimony by 43 af. 5. 48 E. 3. 30, 
Pleas not But 2 Men are (uftictent Proof, as it ſeems by 7 R. 2. Var 


adapted to | 

na rare 26 Tr. 9 El. accordingly, by the Juſtices of Common 
Heads, but . 

huddled to- | 

gether under the general Title of Evidence, tho many of them do not belong to that Title; and ſuch 
as do, would have been more properly diſtributed under different Heads or Subdiviſions: So that I ſhall 
add no Caſes at the End of the Letter, becauſe it would add ſtill more to the Confuſion. And to bri 
hither the ſeveral Diviſions of Title Evidence, to add them as Notes to the Pleas which concem fad 
Diviſions, would be taking them from the proper Places to which they belong, under Title (Evidence) 
and where Gentlemen will readily fiad them, to place them where no Reader will think of looking 
for them. 


2. In Gager of Law there ſhall be no Challenge of Favour, nor ef 
Non-ſufliciency, by Priſot. 33 H. 6.8. And this by Needham cout 
tervails a Jury, and has no Procels againſt them, and cannot com 
pel any Man to ſwear with him, and there are 11 belides himſelt 

If a Man 3. In Nativo Habendo, in Fitzherbert 78. he ought to bring 2 


another to One 18 g Proot. 


him and his 

Heirs, and the Villein runs from him, he ſhall not have a Writ de Nativo habendo, becauſe he hath 
no Proof of his Blood, who will confeſs themſelves to be Villeins unto the Plaintiff ; and if he bring 
Men of the Villein's Blood, w ho confeſs themſelves to be Vill-ins to a Stranger, and not to the Pau- 
tiff, the ſame is not ſufhcient Proof. Quere tamen. F. N. B. 79. (B dee pl. 1. and z. 


0 
/ 


H. 6.32. 4 One outlaw'd ſhall not be ſaid Probus & Legali 0, [And] 
* 33 H. 6. ont attainted in Attaint ſhall never be ſworn in ee 
— nor thail make his Law in Debt. 33 Þ. 6. 32. and 33 Þ. 6. 55. 4 
24 E. 3. 34. Man attainted in Attaint or Conſpiracy, ſhall not be ſworn in Court 
[b. pl 34] O the King, Otherwile it is of Forgery ot Deeds. 24 E. 3. 34 
is, Per 


Shard, That if at the Suit of the King a Man be attaint of Conſpiracy, he ſhall have the Villainy b) 
[or a villainous] Judgment, viz. That he ſhall not be admitted as a W itneſs to teſtify the Truth, nor 
approach the Court; But it is not fo ac the Suu of the Party. 


5. One 


6. 
cat 
hail 


de no E 
Hatton 


2 coo 7 


* 


5 One Witneſs is good, by Atkins. And Hoke aid there ought DA 
tg be 2 at leaſt where it is trie by Witneſſes, as in the Civil Law, and s. 


"arg * ſuper Viſum Corporis ſhall ſay + who killed him where one is GY 
mute: and where Witneſſes are joined to the Inqueſt, ant they (Cee dur 
cannot agree, the Verdict of 12 ſhall be taken, and the Witnelles une ou ug 


hall be rejected by 2 S. 6. 12. Farher may be a Witneſs by 19 S. 2. qo) | 


Af. 429. And no Challenge ſhall be taken to the Witneſſes who io mean 49 
gall try the Farr, AT pl. 1. 
; 16. 

ich. 4 E. 6. in Caſe of Reniger v. Fogaſla, it was admitted by Brooke Arg. that there ought to be 
\ Witneſſes at leaſt «uhere the Matter is to be tried by Witneſſes only, as Matters in the Civil Law are; but 
vhere the Iſſue is to be tried by 12 Men, Witneſſes are not neceſſary; for in many Caſes Jury ſhall 
re a preciſe Verdict, tho* there are neither Witneſſes, nor any Evidence given to them. As if it be 
and ſuper Viſum Corporis, that J S. killed the Deceas'd, and he is arraign'd and .acquitted, the In- 
neſt ſhall ſay who killed him, tho” they have no Witnefſes; ſo that Witneſſes are not neceſſary but 
"here the Matter is to be tried by Witneſſes only; for if they were ſo neceſſary, the Jurors could not 
wire Verdict contrary to the Witneſſes ; Whereas the Law is quite otherwiſe ; for when the Witreſ- 
": for Trial of the Fact are * joined to the Inqueſt, if they cannot agree with the Jurors, the Verdict 
the 12 ſhall be taken, and the Witnefles ſhall be rejected. See Pl. C. 8. b. 

* Br. Appeal, pl. 42. cites 14 H. 7. 2. Ibid. pl. 122. cites 37 H. 8. S. P. Br. Corone, pl. 
: cites 14 H. 7. 2. Ibid. pl. 32. cites 11 H. 4. 93. S. P.— — bid. pl. 39. cites 21 E. 3 


SP. N 
y As to How many Witneſſes are neceſſary, See Title Evidence, under that Diviſion, 


6. 23 All. 12. Challenge was becauſe he was Couſin. Et non al- Br. Chal- 
catur. 7 ID. 4. 1. Son and Heir appareat may try the Array, but lenge, pl. 


hall nor paſs as the Principal. 23.508 

| There can 
be no Exception to a Witneſs who is Couſin to the Party, to hinder his Evidence in our Law; Per 
Hatton J. to which all agreed. Hetl. 137. Paſch. 5 Car. C. B. in Sir Rich. Moor's Caſe. N 


By the Juſtices. The Jury after their Departure from the Bar ta H. Hit. Pl. 
inquire of their Verdict, and betore Verdict, may come back again to Cr. 307. 
hear their Evidence ot any thing of which they are in Doubt; and fo it 
bas done de Novo. 26 P. 8. 5. CID Ei! 

$. Tf a Man pleads Feoilmenr, he Can nor give in Evidence f Grant If a Man 


in Reverlion ; but * Leaſe for Years, and Releaſe is otherwile, 20 _ 
D. 7. 5. / | and gives in 


Evidence a 
Lak for Termof Life, and grant of Reverſion or Leaſe for Term of Life to another, with Remain- 
kr to the Defendant ; Quære if this is good, or Leaſe and Releaſe, this does not Rand with the Its 
te Keilw. 64. a. in pl. 2. Trin. 20 H. 7. Per Fineux. 
* Prown's Anal. 16. 8. P. See (D. f) pl. 3. 5. 


9. Iſſue upon Preſcription ; the Jurors ſay their Anceſtors do not 
kowthe contrary, nor have Information to the contrary, und find t 
Preſcription it is a good Verdict, Priſot and Danby ſatd that At- 
laint les thereupon, 34 D. 6. 36. f 
10. In Dower may ſay Seiſed that Dower, and give Releaſe in Eyi- * Br. Gene- | 
dence. * 11 I). 4. 83. 33 D. 6. 51, And ſo ot a Surrender bp 5o E. re Iſſue, pl. 
48. cites 
3.15, And ſo of an Advowlon, or Rent granted and demanded before 8 C. 
y of Payment or Preſentment happened. By 11 I, 4 88. 


11. A Yan has 2 Manors of D. and levies a Fine of the Manor of * Br. Fines 
D. Circumſtances map be given in Evidence to prove what Manor hg levicd &c. 


ends. Mountague. 6, 7 E. 6, 85. 12 D. 7. 6. 2 


5 Ibid. pl. 88. 
d 8 C. And ſays that 47 E. 3. is accordingly — Br. Noſme &c. pl. 63. S. P. cites 47 E. z. 15 — 
Mich. 12 H. . 6. S. C. cited Pl. C. 85. b. 86. Hill. 6 & 7 E. 6. in Caſe of Partridge v. Strange. 
dee Tit. Fine (O. 6) ent 
If a Man has 2 Manors of Dale, ard he levies a Fine of his Manor of Dale, he mon of Aver- 


ment aſcertain which of them it was. Per Cur. 6 Mod. 235, Mich. 3 Ann B R. in Caſe of Dave- 
ant v. Rafrer, b * 
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wes — 5. Life, or not, and Deed of Leaſe for Life was given in Evidence. fand 
Keniger no Livery was made, and does not warrant the Jſſtte, 2 E. "I 


v. Fogaſſa, 
. AH. 6. 16. & P. 


Firzh. Tit. Feoffments and Faits, pl. 101. cites S. C. 


Fl. C. 1. 13. 14 E. 3. Upon Traverſe of the Gift in Tail the Witneſſes 
8 _ —_ another made the Gift; and this does not warrant the Tue, © 
Fogatla, E. 6. 7. 

cites 14 E. 3. 

„Orig. is 14. In Treſpaſs * Defendant pleads Not guilty, and gives 11. 
(De Pleder) cence in Evidence; Or in Formedon in the Diſcender upon Sit 


Pl. 


14 Hill. 4 Frankmarriage, Gift is traverſed, ànd Deed ſhewn of a Gift, the ke. 


E. G. in Caſe mainder over in Fee; Ox upon Traverſe upon Leaſe for Years with: 22 
of — 4 Deed, and a Deed is ſhewn in Evidence; this does not warrant the and 
2 Farhis Iſlue. 2 E. 6. 14, . D. 46. accordingly, of a Licence, Cm WI vic 
Caſe the tra Rede, 21 D. 7. 28, Po. 46, Contra. Hure 
Defendant quel 
cannot ſhew Licence to prove that there was no Treſſ paſs, becauſe tho* the Licence makes it no T 23 A 
pals, 1 he ſhews that Licence to an improper Juriſdiction. G. Hiſt. of C. B 522 + | 
15. 28. | 


+[ 

See pl. 14. 15. In Treſpaſs ꝗ Licence ig guad Juſtification; ſo in Evidence, Relic! 
the New, 21 Þ. 7. 26. Nene 

28. contra. * 

See Tir. 16. 20 I), 7. 4. 5. Cup of Sold was!] in Pledge, and the Executo; Hu 

Executors fplead] that they redeemed it with their own Money; By the better Bar 

(Ma) pl-1- Opjtiton [it is] good Evidence, and Recovery againſt them dug 2 

«« there. £0 be ploaded, and not given in Evidence; and beſides this [they plead. 
Notes there. Þ 2 YP they 
— See (F. f) ed] tully adminiſtered. Yor 
Poſtea, pl. 

7. and the Notes there. wat 

for t 

17.21 Þ. 7. 16. [Defendant] gave in Evidence, that he being 1 

Sheriff, in Action brought againſt him upon the Statute of Ex * 

tortion, took it tor Bar Fee ot one who was acquitted ; and good 2 

| Evidence. ; ; : 

Pl. C 412. 18. Evidence ſhall be applied as he intends to his Avail, and he De 

. * te gught not to ſhew by Preſumption a Thing againſt himſelf, tho n ie 


lich. 13 Writ or Declaration, or in leading. Certainty ought to be ſhewn; 
& 14 Eli for the Party ſhall anſwer to it, 8nd the Court ought to judge of it, 
in Caſe of 13, 14 El. News againſt Larke, Which is that a Foundation upon which 
mw pA the Court ſhall adjudge ought to be certain; otherwile the Party hall 
v. Larke. anſwer to Uncertainty, and the Court ſhall judge accordingly, 
* Orig. is 19. Polletſion continuing, ſhall make a Man able to diſtrain the 
(Efteant) Beaſts of* one having no Title, rho? he has no Eſtate in Right; andtlis 
e Taking is in relpect + of the Poſſeſſion rather than of a good Ci. 
© CO Between Smith and Stapleton, 15 El. 


FL C431: 
Arg. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. — — See Tit. Poſſeſſion (F) (G) 


Br. Barre, 20. In Debt againſt 2, and they plead Non eſt Factum, It ts found 


2 Less the Deed of the one, but not ot the other, yet he ſhall recover. # rea 
See Judg- E. 3. 35. . ” 
ment (O. 2) | 

In Dele for 21. One had Leaſe for Years of Land of a Stranger, erde . 
Rent, upon Rent, an for the Arrearages brought Debt. The Detendant pleads 1 


Nhat, the that he owes him nothing, and [he] may give in Evidence datt 


a Trial. : 347 


verer was ſeiſed of the Land. This is good Evidence, But if he Plainrif 
pleads Riens Arrear, or Levied by Diſtreſs, he cannot give in Evidence Frei Doo. 
ence 
gs before, as it ſeems. 7 El. Tr. 9 . 7. 3. may ſay Ne Leſſa in Writing, 
pas. by which the 
5 | Defendant 
anne to bold for one Year, rendering Rent of 5, I. and in Fuct he was Grantee of a Reverſion expe ant upon 
ps El ate for Life, which Life as dead at the Time of the giving of the Note, which Grant was 40 Years be- 
i, and be vas never in Poſſeſſion, but the Tenant for Life was all the Time in Poſſeſſiop, during his 
Life. The Defendant gave in Evidence a prior Grant of the ſaid Reverſion. And it was ruled by Holt 
Ch. J. that the Defendant in this Caſe may give in Evidence Nil habuit in Tenementis, the Plaintiff havin 
yer been in Poſſeſhon, notwithſtanding the Note ſiened by the Defendant, by which he agreed to hold 
Ke. But if the Plaintiff bad been in Poſſeſſion, tio but Tenant at Will &c. then the Defendant could nor 
have given this in Evidence, without having been evicted. Lent- Aſſiſes, Maidſtone, 13 W. 3. 1701. 


. 


And the Plaintiff was nonſuited. Ld, Raym. Rep. 746. Chettle v Pound, 


22. * Leaſe at Will cannot be given in Evidence upon Not Guilty, * S P. But 
and in Aſliſe and Treſpaſs [the Jury] may give Verdict at large, as ary of « 
jecauſe there is no Title comprehended ; not in Reſcue, becauſe Te. ye... g. 
nure is comprehended. 19 0. 7. 3. Contra in Debt, and Reſcue General 1. 
quere. + Witneſſes ſhall ſay noching but that which they faw or heard, fue, pl. 82. 
23 aff, 11. ; _ 25 H. 

+ Br. Reſcous, pl. 28. cites 8. C. Br. Confeſſion, pl. 31. cites 8. C.-——Br. Verdi, pl. 56. 
res 8. C. * 

"2 Br. Teſtmoignes, pl. 12. cites 8. C. & S. P. Their Oath is to ſay the Truth, without ſaying to their 
belief. | 


23. In Jſſue upon Parſon or not Parſon, [a Man] may give in 5-P. Br 
Fiidence * Relignarion, tho it be in other County, and Spiritual, ire Freie, 
S upon Divorce in Abatement of Wrir : But if it had been pleaded in p f. 33. © | 5 
Bar, it ſhould be tried by the Biſhop &c. 7 E. 4. 16. 

24 In Debt upon Obligation he pleads Non eſt Factum; upon which 5. C. cited 
they were at Jflue, and the Witneſſes ſay that it was deliver'd ac 14 7 
York, which is another Place than where it bears Date, tt does not 5. in C. 


warrant the Iſſue. 2 E. 6. 7. 31 . 6. of - min 7 

» Fovgaſla ; 
for the Delivery ſhall be intended where the Deed bears Date; but now the Witneſſes ſay the contra- 
„, and ſo the Evidence does not warrant the Iſſue. Trials per Pais 376. (467) Cites S. C. Bur 


avs, that ſurely if this be found, the Plaintiff ſhall have Judgment as well as upon a Bond deliver'd 
tcfore the Date. 


25. Deed is pleaded in Bar, and ſays chat nothing paſs'd by the A Man wh® 
Oced, he may give in Evidence that it is not his Deed. Brice and 1 ago 
keble, 5 D. 7. 8. Contra Bracton, fo, 3. Bed can- 

not give in 
Eridence that Non eſt Fafum ; for by the Pleading the Deed is confeſs'd; per Brian. Quod — and 
your Br. General Iſſue, pl. 79. cites 5 H. 7. 3. Bur afterwards in the ſame Term Brian ſaid 
otherwiſe, viz. that he may gi ve in Evidence Non eſt Factum ; and ſo it was held by Keble. Br. Ge- 
neral Iſſue, pl. 38. cites 5 H 75.8. and ſays, Ideo Quære; for Videtur quod non. 


26. * 20 H. 6. 24, In Account before Auditors [Octendant pleads * 5. C. cited 
that] he owes him nothing, he may give in Evidence No ſuch Account. 515 Fineux, 
But upon Riens Arrear in Debt, +4 include Tenure dont de Bien how 
(ulpable, 9 . 7+ 3+ to tranſlae 


| this; bur the 
Meaning ſeems to be, that the Defendant's pleading Riers Arrear includes or admits a Tenure, 
lo that he is concluded to ſay he does not hold of the Plaintiff; yet he may ſay that He owes him no- 
thing; ſo that if Plaintiff diftrains, and Defendant makes Reſcous, the Defencant may plead Not Guil- 
y. See the Year-Book, 3 b. 4 a Per Fineux. Br. Confeſſion, pl. 31. cites 8. C. that Riens Ar- 
rear is not a Denial of the Tenure ; for it is a Negative which includes in it an Affirmative. Br. 
General Iſſue, pl. 9. cites S. C. | 


27. Evidence is not given but to inform them [the Jury] in their Br Verdict, 
nſcience of the Right; [and] tho no Evidence was given of any e ne 
Part, or they will not give Evidence, pet they are to give Verdict of . 15 
ole Side or other. Vaviſlor, 14 0. 7, 29. See pl. 5. 
28. Licence 1 75 e. 6, 
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Br. General 28. Licence may be given in Evidence in Treſpaſs upon Not Su 
ue, pl. Sr. ty. Rede, 21 H. 7. 28. d. Contra 14 D. 8. 1. ; mY M 


cites 25 H. 
8. contra, viz, that it ought to be pleaded. S. P. Br. General Iſſue, pl 46. cites 12 H. 8.1 nd 


therefore it ſeems that the 14 H. 8. in Roll is a Miſtake.— See pl. 14. in the Note there. 


29. The Jury ſhall be charged upon the Point which is tr 
13 P. J. 11, d. Frowike. 18 averſe, 


(Z. e) Evidence. Mint Thing onght to be proved i, 
Evidence. 


S.C. cited 1. JN a Treſpaſs for Entry into his Cloſe in Calvering, in a cena 


1 385. Place call'd Cal verfield, [abutting] cn the South Part upon a Mil! 


Ann. in in the Tenure of S. if the Oetendant pleads Not Guilty, upon which 
Caſe of the the Parties are at Jſſue, the ]laintiit ought to prove his Abu; 
5 v. P. 37 El. B. R. between Nowe/ and Sands, per Clirtam and Can; 
1 4 (el admitted. : 

was thus, 2. And in this Cale he ought to prove all the Abutment; far it i 
viz. Indict- not [uffictent to prove the Mill to be of the South Part, but x 
ment that ought allo to prove that this at ſome Time or other was in the Ce 
Ae i nure of J. S. otherwile it is not good. 0. 37 El. B. B. 


others, at Nowell and Sands, per Ciitiam, Upon Which the Plaintiff was non 


the Pariſh lllited. 
of St Giles 


in the Fields, riotonſly aſſembled, & quoddam cnbiculum cuſuſdam Saræ S in Domo Manſionali cupuſ- 
dam Sarz James, fregit & intravit, and thirty Yards of Stuff took and carried away. Upon Evidence 
it appear'd to be the Manſton- Houſe of David Jamſon, and not James; and the Ch. J. held, that thi 
did not maintain the Indictment like this Caſe of Roll; for in the principal Caſe Part is local, Part at 
local, the Cubiculum is local, the Taking and Carrying away is not local; but then all is put together 
2s one entire Fa& under one Deſcription, and you cannot divide thein. 


3. The Caſe upon the Evidence was thus; the Plaintiff had a Terry 
prom him by the Will of J. S. of a larger Aſſiſe than the Deſendant did 
ike of; and the Deſendant, in Conjrderation the Plaintiff would furbear !: 
move the Teftator to make an Alteration of his Will, did promiſe the Plain 
10 I. and he averr'd he did forbear &c. and did aver the Teſtator hat 
Goods to the Value of 1001. and he was conſtrain'd to prove this as Part 
of his Caſe ; quod nota, though it be a greater Sum awverr'd than ned, 
Clayr. 139. Newſom's Caſe. 
4. In Caſe tor falſely and fraudulently ſelling a Horſe to the Plaintifl, a 
the proper Horſe of the Defendant, Ubi Revera, it was the Horſe of dit 
L. Becauſe the Plaintiff could not prove that the Defendant knew it ni 
e his own Horſe, (tor the Declaration muſt be that he did it fraudently, 
or knowing it to be not his own Horſe) the Detendant having bo 
the Horſe in Smithfield, but not legally toll'd, the Plaintiff was nom 
ſuited. Aleyn. 91. Mich. 24 Car. B. R. Sprigwell v. Allen. 
Skin. 66. 5. In Caſe, the Declaration was for delivering unmerchandizable Goods, 
8 knowing them to be naught, yet the Knowledge need not be proved in 
v. Kad, Evidence. Per Curiam. Vent. 365. 366. Mich. 34 Car. 2. B. R. De. 


that if in niſon v. Ralphſon. 

this Caſe it : 
could not be proved upon Evidence that the Party was knowing that the Goods were unmerchan:: 
able, yet the Plaintiff ſhould have a Verdict; and that ſo it had been ruled in a Demurrer upon E. 
dence. 2 Show. 250. pl. 256. Beningſage v. Raiphſon, 8 C. but S. P'. does not appeaf. 


6. 1s 


ly 


—"7; Cake for reſcuing Goods which the Plaintiff had diftrained for Rent, 


9 
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In 6 
go Plaintiff declared that he was ſeiſed in Fee of a certain Meſſuage &c. 


and ſo ſeiſed demiſed it to F. S. for a Zear, aud fo from Tear to Tear as 
yr as both Parties ould pleaſe, by a Parol demiſe, reſerving Rent; 
A ſor Rent arrear he diſtrained, and the Diſtreſs was reſcued from him 
de te Defendant for which the Action was brought. And here the 
pluatiff having laid a Seiſin in Fee in himſelf, was tain to prove it. 6 
Mod. 215. Trin. 3 Ann. B. R. Dod v. Monger. 


| 
j 
g 


; 
| 


(Af) Evidence. How the Proof ſhall be made. Ng 
— 


.]Na Treſpaſs for Entry into a Cloſe in Calvering, in a certain See (Z. e) 
place called Calverfield, abutring on the Sourk-part upon a Mill pl. 1. 2. 


Kc. it is ſufficient Prook of this Abuttal, chat che Mill lies on this 
Part of the Land, bur that a Highway 1s berween the Mill and the 
Lind 9. 3) El. B. R. between Vo e and Sands, Per Curtam 
Mudged. | 
» I; the Buttal be aſſign'd to be towards the Eaſt, tho” it lies North, | 
rer it it inclines co the Eaſt, that is to (ay, if it be towards the 
Caſt, it is (ufftctent {2roof of the Buttal. D. 7 Ja. B. between 
Mimry and Dean, Jer Curtam. | : 
3. Upon Fully adininiftered pleaded, the Account given to the Ordi- 
ray ſhall nat be given in Evidence, nor any Reſpcct had to it, B. 
Ja. B. Zurdie 8 Cale, Per Curtam. 
4 It a Man enters into a Bond for Payment of a Sum certain at a Day * It ſeems 
ban, the Obligee ſhall not be put to prove * the Bond. Toth. go. Mat it 


tes Novemb. 1629. Per Ld Keeper. Mainwayring v. James and Moie. - way We 


not be put 
to prove the Conſideration of the Bond. 


—U—̃ —-—— e — . — — —- = _ 


5. In an Action on the Caſe, for the Profits of the Office of Maſter of Note, it 
tie King's Wardrobe, the Plaintiff declared that King Charles the 2d was faid in 
n the 2zd Year of his Reign, granted him a Patent to hold the ſaid * * 
Ofice for Lite, reciting a former Grant thereof to the Earl of Sandwich, ture, that ir 
and the Surrender of that Grant. And that the Detendanr, by Colour of is zee nece/- 
i Patent granted to him in the firſt Year of the late K. James, had en- /ary to ſer 
tered upon the Office, and taken the Profits, and had deprived the Plain- 777 , 
ut of che whole Benefit and Profit of the Office. Upon Not guilty received by 
pleaded, ir came to a Trial at the Bar; and it was inſiſted for the De- the Defen- 
ſendant, that the Plaintift's Patent having recited a former Grant, that dagt. Bur 
hey muſt prove that Grant to have been ſurrendered. Lo which it was an- Re 1 
lwered, That if they took Advantage of the Recial, they muſi admit all that for the Da. 
vt recited, ey bor | the Surrender as the Grant. And of that Opinion mage to 


was the Court. Then the Defendant produced the Earl of Sandwich's ſew the 


?aent ; and this the Court held would put the Plaintiff to prove a Cee Cs. 


Surrender. And a Surrender was ſhewn in Evidence accordingly. Vent. „nb u 
170. Paſch. 2 W. & M. C. B. The Earl of Mountague v. Ld. Preſton. ris. 2 Vent. 


170. Earl 
of Mount ague v. Ld. Preſton. 


6. It ſeems there is a Difference between Pleas of Performance and 


les in Excuſe ; that in Pleas of Excuſe he is bound ro prove it as he 
4 U plea tel 


7 1 2 
rIal. 
Ann 9 2 LY * . 3 EEE 0 2 _ 


pleaded it; But otherwiſe in Pleas of Performance. See 10 yy, 


303. 306. 307. Paſch. 1 Geo. 1. B. R. Weddall v. the Manucaptoy, gf 
Jocar. 


— 


(B. f) Evidence. What Things ſhall be given in Eri. 
dence, or ſhall be good Evidence. 


fo. 355. pl. 1. * a Man deviſes Land by his Will in Writing, by Force of the 
3. S. C but Statute of Mills, or at Common Law by Cuſtom, and thy 
5 P. does fill is proved in the Spiritual Court per Teſtes, pet the IBrobate of 
thar being This Will, nor the Witneſſes who were ſworn tor the Probate of f, 
only upon Are to be given in Evidence at Common Law ta prove the Will and 
2 Prohibi- the Devile of the Land; becauſe this Probate as to the Land, whit 

is a Matter of Franktenement, was Coram non Judice, tho the Pt 


tion as to 


webe bate was good as to the Perlonal Eſtate deviſed by the ſame wil, 
in the Spi- Pill. 10 Car. B. R. between Brett Nettar, aud Stephen Brett, Ry 
. N lved per Curiam. 

ro. C. 


291. 395. S. C. and S. P. S. P. Sti. 10 Paſch. 23 Car. Betſworth v. Betſworth. See Tit 
Prohibition (F. a) pl. 3. S. C. and the Notes there. And alſo ſce (E. a) there, pl. C. and the 
No tes. a 


2 2. Ik the Letters Patents of the Ring are ſhewn in Evidence, in 


$174, which it is recited that the Dffice was before granted by Letters pr 
Car. 2 S. C. tents to J. S. and chat he has turrendered it, which the King accep: 
but 8. P. does ed; and then in Conſideration of this Surtender, the King granted the 
nor appear. Office to J. D. it is not ſufficient Evidence to thew thoſe Letters pr 
—Jo- 463- tents, without ſhewing the Letters Patents themſelves made to |S 


* > _ and his Surrender by Matter of Record, becauſe it is not to be tried 


not appear. Ut proved by the Country, but by Matter or Record, being Things 
See (A. f) of Record. Mich. 13 Car. B. R. between r John Meade aid 
pl. 5- Sir Witham Lenthall, in an Action upon the Caſe, for the Office o. 
arſhal of B. B. Reſolved per Curtam, upon Evidence at i 
rial at Bar, and Str John Mead nonſuited for Want of proving 
it. It ſeems it is not neceſſary to ſhew the Record, but it is not 
fit to be permitted to prove it in ſuch Manner, without ſhewing thc 
Record, or a true Copy of it. But it ſeems the Jury might wel 
find it, ik they believe it to be true. Wirnettes examined to prove 3 
Surmite in a Prohibition in B. R. or B. or other Court of Record. 
ſhall not be given in Evidence on a Trial in another Action upon tf 
ſame Cuſtom, becauſe the Detendant in the Prohibition cannot 
Crols examine. Mich. 13 Car. B. N. between the Ear! of + dal 
9 bur and Sr Broker Spencer. Per Curtam, reſolved upon Evidence u. 
a Trial at Bar. : | 
See pl. 10. 3. It upon a Writ of Diem clauſit extremum, Evidence be given at 
1 the Bar in the Court of Wards, to find an Office for the King, and 
can be da the Jury after Evidence are agreed to find a Verdict againft the King; 
ive Evi- but betore the Verdict — they are diſcharged : Jn an Action atte! 
for the Title of the Land, between thoſe who make Title tot 


+ Fol. 6 


dence of 


what was Land, if one of the firſt Jury is brought to give Evidence that tut 


— Jor was agreed to find againſt the King, it ſhall not be admitted 
Trial, un- Without ſhewing of a Copy of the Mrit, or ſome Order for it, it beg 
i the A Matter of Record, 2. 16 Car. B. R. between Reberrs and Sr Sin 


Proceedings Harcourt, Per Curtam reſolved, but after admitted by Conſent. 


at the ſame 


be proved. 12 Med. 555. Trin. 13 W. z. Agon — And Ibid. 565. Mich. 13 W. g. One connt 


allowi 


de re: 


CT 
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Fridence of any Thing done at a former Trial, without producing the Record of the former 
Trial. | 


4 In a Suit in the Star-chamber, Witneſſes were examined to 


ove what was depoled concerning a Will in Court Chriſtian, yet 
tecatiſe the Depolitions Are not allowed in the Star- chamber taken in 


mother Court, thoſe Depoſitions were rejected, as a crafty Device 
to induce Depolitions againſt the Rule. Hobart 's Reports 159 
| Witneſſes examineq in, Court Chriſtian, in a Suit for Tirhes, Teſtimony 
cho they are dead, ſha be given tn Evidence in an Action at Com- eines i» , 
mon Law, where the ſame Cuſtom is in Queſtion which was in „nich is 
the Court Chriſtian. Mich, 13 Car. B. N. between the Karl of Sa- not of Re- 
:shury anD Sr Brotet Spencer, Per Curiam reſolved upon a Trial Sord, as the 


eB. * 2 
do it be in a Caſe whereof they have Juriſdifion, ſhall not be read here; Per Hutton J. but the other 

Juſtices contra. But afterwards they agreed to Hutton; and becauſe it never had been done, 

hey would not make this a Precedent. Litt. Rep. 107. Mich. 4 Car. C. B. in a Caſe of 

ridence. | | 

1 was moved, that Depoſitions taken in the Eccleſiaſtical Court, might be given in Evidence in a Trial 
in this Court; and the Court was againſt it, becauſe they were not taken in a Court of Record. And 

they ſaid, altho* the Parties were dead, yet they ought not to be allowed. And by Banks Ch. Juſtice, 

no He poſitions ought to be allowed which are not taken in a Court of Record And Foſter and Reeve 

were 05 Opinion, that although the Parties would 5 1 to it, yet they ought not to be given in Evi- 

&nce gainſt the conſtant Rule in ſuch Caſe. Crawley contrary ; for he ſaid, that a Writing, which 

by the Law is not Evidence, might be admitted as Evidence by the Conſent of the Parties. Mar. 120. 

121. pl. 198. Mich. 17 Car. Anon 

Proofs in the Spiritual Court, in cy der to a Deprivation for Simony, were offered to be read, but was not 

loved; for thoſe C--urts are no Courts of Record. But the 'Sentences of Deprivation were ſuffered to 

be read. Freem. Rep. $4. pl. 103. Paſch. 1673. Philips v. Crawley. 


La EE Cat $5 


6, A Sentence given in the Court Chriſtian touching Tiches, may be See the ; 
given in Evidence in an Action at the Common Law: for this is a e de, 
judicial Act. Mich. 13 Car, B. N. between the Ear! of Salisbury and | 


ir Broket Spencer. Petr Curiam. 
7. Depolitions taken in the Court of the Council of York, touching Hob. 112. 


the Title ot Land, ought not to be given in Evidence, becaule the en. 

ſald Court is not competent in a Cale of this Mature. Hobart's 8. Reſolu- 

Reports 155. 156. between the King and Lord Hunſdon Jalaintiffs, and tion or Rea- 

— Counteſs of Arundel and Lord Howard Defendants. Per Curiam _ _ it 
ved 2 


L that thoſe 
thoſe Depoſitions were allowed and given in Evidence by the Lord Coke then Attorney General, in 
35 Eliz. upon an Office at Carliſle, taken before my Lord Chancellor then Maſter of the Rolls, upon 
the Attainder of Francis Dacres, which was alſo confirmed by m Lord Coke ; yet that moved us 
lurle. both becauſe the Caſe ditters much between an Iuqueſt of Office, which admits a Traverſe, and 
this Hearing, which is final. And alſo becauſe it is now contradicted, and put to the Judgment of the 
Court, which muſt give Anſwer judicially, which before paſo'd in Silence. 

Depoſitions taken in the Dutchky, and exemplified, were offered in Evidence, but rejected, becauſe the 
Auſx er of the Defendant was not alſo exemplified ; ſo that it may appear to be the ſame Matter and 
Title. And by this it ſeems then they might have been allowed Clapt. g. pl. 17. Aldbroke's Caſe. 

Depoſitions talen in the Council of York, or arches of Hales, ſhall not be received here. Agreed 
fer tos. Cur. Litt. Rep. 167, Mich. 4 Car. C. B. in a Caſe of Evidence 


ee Bee i a aa ESD det Meg w £4 
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8. Depoſitions taken in a Suit between other Perſons, ſhall not be Hob 1:2. 


ven in Evidence againſt him who does nor claim under any of the . 32 1.0 
ad Perſons, Hobart s Reports, 155. in the ſaid Caſe of 7% King ſoſudlon or 


and Lord Howard. Reſolved. Reaſon. 
t Was a- 

E. that Depoſttions taken in a Cauſe where Tenant for Life or, was Party, cannot be made uſe of as 
vidence againſt the Reverſioner or Remainder- Man. And Lord Keeper declared his Opinion, that De- 
poſitions taken in a Suit <vbere Tenant in Tail cha Party, could not be made uſe of againf the Iſſue of Te- 
nant in Tail, becauſe he comes in by a Title Paramount per formam Noni ; and altho* Tenant in Tail 
has a Power over the Eſtare, and may diſpoſe of it, yer if he in a Bond binds himſelf and his Heirs, the 
Iſlue in Tail is not bound But if Tenant in Fee is Party to a Suit, the Devofirtions taken in ſuch a 
Cauſe 


— — 


= 
— 
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'anſe be read agairſt the Heir, 2 Freem. Rep. 264. pl. 333. Mich. 1702. Lord Peter * 

Balten ot Norfolk. | 88 . 211 | 
In Trover 9. Depolitions taken by Commiſſioners y oy a Commiſſion of Baal. dence . 
by sbs ruprs, ſhall not be given in Evidence in a Suit, in which it comegj ** 
oe queſtion whether he was Bankrupt or not, or to prove any Batt, Wl © 
were admit- DEPENDING upon it, becauſe the other Party could not crofs-exanice See the 
ied ; but the the Party ſworn, This is the common Courſe, 
8 a Bill of Sale of 189 Pipes of Wine to a Name-ſake of the Bankrupt's, whether the lame Eat. 
was fraudulent or not. The Evidence offer'd was the Depoſition of the Bankrupt himſelf before 
Commiſhoners, and the Court held ir good enough. But this being oppoled by the Deferidant's Com. 
ſel, Proof was made Viva voice, of what the Bankrupt confeis'd. 2 Keb. 348. pl. 31. Paſch, 20 C. (. f 
2. B. R. Bents v. Micoe. 
S-e pl. 3. 11. 10. In an Information for the King by his Attorney-General, after . 
Evidence given, if the Jury are agreed ta give their Derdict, an J 
when they are ready to give their Verdict in Court, the Attornev-Ce. 95 
neral {aid that he will nor proceed, but will have a Juror drawn ( Leer 
he map,) and it is ſo done, and ſo no Verbig given. In a neu l. 4 b. 
tormation by the Attorney-General for the ing, none of the firſt u Mit it 
rors ſhall be admitted upon Trial of the zue in this new Intornn de Lea 
tion, to give Evidence that the firſt Jury was agreed to give a Verdic Ilan: 
againſt the King, becauſe tnalmuch as it ought not to be diſcover) web. 
l againſt the King in the firſt Jntormarion, by the ſame reaſon it ſal THF 
I es nat be ducover'o agaimit the King in this new Information; tor if 
Yor: there. ſhould be, then no Benefit would accrue to the King oy bis Pte 2 7 
A gative to draw a Juror before Verdict. JI, 16 Car. B. R. inn ou 
* Fol. 650. Action * between Roberts aud Sir Srmon Harcourt, upon a Trial at Ba. em 
Sald by Juittce Jones to be the Courſe, and agreed by Sit John n EL 
Banks, the attorney⸗Sencral. ors. 
Sce pl. 3.10. 11. In Mrit of Diem clauſit extremum to find an Office after th tion, 
e ol Deut) 6: 4. S. ik the Jury impannell'd to find it be adjourn'd Out of Land 
14. in the the Country to hear their Evidence at the Bar at Weſtminſter, in rhe * 
Notes there. Court ot Wards ; ànd there, after Evidence heard, they go together the A 
to conder of their Evidence, and atter are agreed to give a vo Co v 
dict againſt the King; and then, betore their Verdict given, they are upon 
diſcharged, 1o that no Verdict is recorded; pet one of the Jurp Gall Day 
be admitted to give Evidence. that they were agreed ta g1ve ther ant 
Verdict agatnit the King. PD. 16 Car. B. R. between Roberrs and the P 
Str $19164 Harecourt, upon a Trial at Bar. Refolved per Curtam. fend 
And the Evidence permitted to be given accordingip in this Action, [lai 
which concern'd the Title of the Land between them. But cis (ich 
Trial did not concern the King. for h 
12. Always when a Man pleads a General Iſſue, if his Evidence ftand; 1s no 
with his Iſſue, and proves it to all Intents, the Evidence is good; But it Ins 
the Evidence does zo prove the Iſſue, as where in Tre/pa/s a Man pleads have 
Not Guilty, and thews in Evidence a Releaſe or Arbitrement, Quæte Cle 
of this, if good; Fer Fineux. Keilw, 64. a. in pl. 2. Trin. 20 he 
H. . [ 
13. In an Action upon the Caſe, tor taking the Profits 11 the Ungen ſer 
Clerk of the Treaſury, a Note obtain'd by the Lord Finch, Maſter of that fend 
Office formerly, of the Officers Subſcription, that they were but Servants, Tri 
was offer'd in Evidence, which was inliſted to be no more than ſome 4 
Pariſhioners Subſcription to pay Tithe in Kind, which will not bind Ru 
others; which the Court agreed to, and reſuſed to ler it be given in 301 
Evidence, eſpecially Part being cut off. Keb. 258, 259. pl. 36. Palch. 043 


14 Car. 2. B. R. Whitchurch and Pager. 


14. Upon 
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_— 
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"Upon a Feoff ment pleaded by Deed, Evidence cannot be give 
deat * by other Deed. Brown's Anal. 16. We 
15. Chirograph of a Fine 1s prima Facie good Evidence, and is Evi- 
gence of ſo high a Nature, as that no Parol Evidence ſhall be allow'd to 
alfify ir. Admitted Arg. 10 Mod. 42. in Lord Say and Seal's 
(ale. 8 
See the ſame Diviſion at Tit. Evidence, wich its ſeveral Subdiviſions, 


i 
mn — — * — — 
"ind - 


(C. f) Evidence. What Things may be given in 
Evidence upon a Special Iſue. 
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IN Action of Debt for Rent reſerved upon a Leaſe for Years, ff If the Leaſe 
Octendant pleads Non dimilir, he map give in Evidence char p —y 
, | - i n P95 e n- 
Lellor had nothing in the Land at the Time of the Demile. - Co. Litt. dented, both 
47. b. rt rig (7 Parties are 
RN is. + | concluded ; 
kat if it be by Deed Poll, the Leſſee is not eſtopp'd to ſay that the Leſſor had nothing at the Time of 
ne Leate made. Co. Litt. 47. b. 
Ifuz was join d upon a Traverſe of a Leaſe for Years by Parol, viz. Abſque hoc quod talis dimiſit. It 
«x argued, that he may ſay that the Leſſor had notl ing in the Land at the Time of the Demiſe. The 


(purt ar firſt doubted, but atterwards thought it good Evidence. D. 122. b. pl. 23. Mich. 2 & 3 Ph. 
& M. Martaine v. Hardy. Z 


2. Ik an Jfſue be Whether A. and all thoſe whoſe Eſtate he has, in Br. General 
1houſe cc. have bad Common for ſo many Beaſts tc, time whereof le, b. 9s. 
Memory cc. it is not any Maintenance of the Preſcription to give © © 
n Evidence a Common tor Cauſe ot Vicinage, becauſe this Common 11 
does not commence only by the Prescription, but with the Preſcrip⸗ 5 
= and the e "BEER that the other ſhall have Common in his 

and. 13 0. 7. 13. b. 

3. In an Action of Aſſault and Battery, if the Oefendant juſtifies of Sce (K. f) 
de A flault ot the Plaintiſf himſelf, and the Miſchief which he had ec, P! 4 
C0 which the Plaintiff replies De fon tort Demeſne, without ſuch Cauſe 1 T 
won which Tſue is join d. It there was a Treſpaſs done at another 14 Car. H. R 
lay than that which the Plaintiff has athgn'd, and which the Defen- Thornton 
Gant has aflign'd upon the Plaintiff, and another upon the Defendant by * Kar. 
the Plaiptill, it ſeems that the Verdict ought to be found for the De- e 
ludant; for when the Oefendant makes a Special Juſtification, and was join'd 
Plaintiff replies De ſon Tort cc. ik the Dekendant can prove any upon he 
lich Treſpats done upon him by the Plaintiff, it ought to be found 1 
brhim, tho it was at another Oay than he has alleg'o; for che Day J* — 
not material, blit upon ſuch Special Juſtification the Octendant Eridence 
das Liberty to prove his [lea at any Time; and the Plaintiſt might Ault and 
have made a new Aſſignment at another Time, and then he ſhould have 33 * 
Election to prove any Aſſault upon him at any Time ; for peradven- J 
ure there may be ſeveral Treipaſſes at ſeveral [Times,] for which Car. v<fore, 
te Dekendant may have ſeveral Anſwers; and theretore it ſuch Man- and char ir 
ler of leading ſhould. not be allow d, and ſuch Evidence, the Oe- „ m0 
endant cannot know how to aid himlf, nor can know for what ate 
Treſpaſs the Action is brought. roduced 

4 Contra Mich. 14 Car. between 7Thoraton and Lifter, per Curiam. Wirneſles 
Ruled upon Evidence at Bar. But note Jones heſitated, and 10 bene 


If. 


vould have it found Spectally, Intratur Trin. 14 Car. Rot. bi 


43, ſhew'd 
: that the 
*werv he intended was upon the ↄth of July, 13 Car. and produced Witneſſes to prove th:*, It a 
41 Wis | 
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— 
was inſiſted, that this was no Evidence; for that the Plaintiff ſhould have replied Special 
and ſhewn that Special Matter. But per tot. Cur. he need not; and had he ſhewn Aud 
Day in his Replication, it had been a Departure; and his ſhewing his Evidence at anche. 
Day, Sans ſon Aſſault is ſufficient ; for the Day is not material. Jones ſaid, if they had both agel 
on one Day, it ſhould have been Specially pleaded. But Brampton held it all one, and as it i; *. 
pleaded to be at ſeveral Days, it is clearly unneceſſary. And the Court ſaid it was fo clear, that the 
denied to have it found Specially. 

In an Aflault and Battery, (at the Niſi Prius in Middleſex) the Defendant juſtified; and the Plains 
replied De Injuria ſua Propria, and Iſſue the1euvon. The Defendant proves his Juſtification at cn 7, 
Now, per "Thompſon, the Plaintiff cannot, without a Special Replication, give in Evidence a 5 0 
another Time. And the Ch. 1. was of the ſame Opinion, and therefore the Plainti# was n 
Comb. 50. ich. 3 Jac. 2. B. R. Anon, 


attery a! 
onſurey 


CAL) 5. Tf the Iſſue be Whether A. being a Leſſee for Life of the King 

* Fol. 651. by * Letters | Patents, ] ſurrender'd this Eitate to the Ring; it ecinsr 

FLY may be given in Evidence upon this Iſſue, that the Lefire acces 

204 pl. 257. other Letters Patents by whicy the Ring in Conſideration of the Sn 

Trin. 14 render of the {aid Eſtate, regranted it to A. For this Surrender n 

Jede ce Law is ſufficient to prove the Iſſue, that he ſurrender d his Eli. 

of >wain Dubitatur. Dobark's Reports 276. 

——e Hutt. 7. g : 

8 6. In an Action upon the Caſe, if the Plaintiff declares that when 
J. S. was indebred to the Plaintiff in 1130 J. atterwards he appointed 
the Defendant to pay to the Plaintitt 11141. in Part of Satisfaction o 
the ſaid Debt; and that after J. S. paid to the Plaintiff 1050 I. Pare 
of it; and after in Conſide ration that | he would ſtay tor ] the ſaid 64] 
Reſidue of the 1114 1. till J. D. thould pay to him rhe ſaid Sum, being 
due to him, aſſumed and promiſed ro pay the ſaid 64 1. and aver 
Perſormance accordinglip; and alleged that J. D. paid to the Deſt 
dant the ſaid 64 1. a which the £ctendant pleaded Non Afſumpii, 
It the Prone be proved, the Ociendant cannot give in Evidence 
that J. D. has not yet paid the ſaid 641. betauſe the Iiſue is only upon 
the Promiſe, tho there is not any Cauſe of Damage, nor of Action, 
if he has not received the Money ot J. S. Mich. 16 Car. B. R. be 
tween Ho/d:rch and Brodridge, aDJUDNED upon Advice of all the Ju 
tices of Serjeant's-Jnn in Fleet-ſtreet, veſides Juſtice Jones am 
Lord Littleton, who ſeem dee contra; and they ſatd that this is like 
to an Action of Covenant; tho J urged, that in all Actions thereis 


a General Iſſue to be taken, which wil put in Iſle all the Declas | 


tion, and that there is not any General Iſſue but this to be taken; 
for he cannot plead Mot Guilty, But of the other Part it was ſaid 
that the ayment of the 641, by J. D. might be traverſed, and then 
the Promiſe had been confeſs'd. 

J. In a Writ of Right, it the Tenant joins the Miſe upon the Mer 
Right, he cannot give in Evidence a Collateral Warranty ; tor he has not 
any Right by ir, and therefore ir ought to have been pleaded. Co. Liu 
283. a. 

8. Treſpaſs, the Defendant pleads that the Place where &c. is his Fit 
hold, and gives in Evidence a Fine with Proclamations, it is good Ex- 
dence, becauſe it is a Title. Brown's Anal. 16. 

9. In Falſe Impriſoument, it the Defendant juſtifies by Warrant made 
2 the Arre/t, the Plaintiff may reply De injuria ſua propria abſque hoc, 
t all he had any Warrant, and give the —_— in Evidence Brown 
Anal. 18. 
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D. f) Evidence. The Effet of the Tſue. See (D) 


i. FF Advowlſon be pleaded to be granted by Deed, and Iſſue is ta- 
ken by a Stranger to the Deed chat he did not grant by the Deed. 

7f it can be proved that he granted it without Deed, as it may be 
(as there is held) or by other Deed, tt is good, becauſe the Deed is 
Surplus, and the Effect of the Jfſue is upon che Grant and not the 
Derd. 43 E. 3. 1. b. 2. 

2. Jf an Impriſonment by Dureſs at D. be alleged in Avoidance of a 
Deed, upon which they are at Iſſue, it ſhall not be given in Evidence 
that he who is ſuppoled to be impriſon'd at O. never was at D. tor 
the Place is not traverſable; but the Effect of the Iſluc 1s Mhether it 
was made by Dureſs. 14 D, 4. 35. Adjudged. | 

3. In an Ate, it the Tenanr pleads a Feolfment made to him See pl 5. — 
by |. S. a Stranger by Deed, bearing Date &c. and laintiff makes * fad 3) 
Citle and traverſes without that that J. S. enteoffed the Tenant by ir | $ e 
Deed, it may be given in Evidence, that he enfeofted him by other a Feefmerr 
Peed or without Deed ; tar the Effect of the Jfſue is upon the Feott. made to him, 
ment and not upon the Deed. 43 E. 3. 1. b. 2. will prove this. Con⸗ and gives in 

< b vidence 
tra 12 E. 4. 4 + 1 
ö ine \WwAIC 

is a Feoffment of Record) it is gcod Evidence. Brown's Anal. x. 


4 In an Action againſt a Gaoler upon an Eſcape of a Priſoner, in See Eſcape, 
£xecucion, if the Jflue be whether the Gaoler immediately after the b 
Eſrape made freth Suit aftcr the Jriſoner #c, and Evidence is given 0, ia Ex 
that a Priſoner eſcaped trom the riſon by Negligence of the Keeper, ccurion got 
and is abſent by a Day and a Night, and the Keeper did not know of Habcas 
(having ſeveral other Priſoners under his Care) but when he had un to 50- 
Notice * of it, he immediately atterwards made treſh Suit after him, + v7 782. 
and retook him, This is an immediate freſh Suit to maintain the vg 
ue; for Convenient Purſuit is an immediate trech Suit in Law, move him. 
Cr, 10 Car. B. R. Reſolved per Curiam upon Evidence at Bar _ * * 
between Hinton and Sir fob Lenthall Marſhal of B. R. and fo upon 155 . 
ſuch Iſſue reſolved. B. 11 Car, B. B. between E/ton and Sir John in Eaſter 
Lat hall, relolved per Curiam upon Evidence at Bar, where the Lor alter- 
Evidence was, that he eſcaped at 9 of the Clock in the Night, and a. coach 
the Notice and freſh Suit upon which he was retaken was in the him again; 
icrt Morning at 5 of the Clock. and in Acti- 


on of Falſe 
Imprifonment againſt the Bailiff, the Court held, I hat the freſh Suit had bzen good tho' he had nor 
taken him in the End of the Year, if Inquiry was made after him, and conſequently the Action nor 


mintainable. Godb. 177. pl. 247. Mich. S. Jac. C. B. Stone's Caſe. 


5. Defendant pleads a Feoflment made to him by Deed by J. S. à See pl. 3. 
Stranger to the Jlaintiff, and ]laintiff makes Title to him, and 1 
{traverſes without that that J. S. enteoffed the Oetendant Modo 

Forma, it may be found in Evidence that he enieofted him by 
her Deed or without Deed ; for the Effect of the Iſiue is upon the 
Feoffment. Contra 12 E. 4. 4 per Litt. 

6. Tf a Man leaſes Land by Indenture dated 30 Aug. 23 H. 8. tg And becauſe 
have trom the Feaſt of St. Michael nert enſuing for 21 Bears, and 1 mo 
the ſame Leſſor by Indenture reciting che {aid Leaſe, and that ir bore Fad 5 


Date the 6th of Aug. 23 H. 8. EC, leaſes it for Years to commence from to this 20 
the 
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356 Trial. 
Leſſee were the Expiration of the firſt Leaſe, and it is pleaded that he leaſed by jx 


to have hens denture dated 30 Aug. 23 DD. 8. as above, ann after by other Indentute 
End of 30 reciting that he had demiſed it by Indenture dated the 3oth of Aug. 2 


ears then 


bent immedi- D. 8. demiſed it &c. as above, AND Iſſue is taken that he Non Dim 
ately enſuing Modo & Forma. The laſt Jndenture may be given in Evidence tho 
after the len the Date of the firſt Indenture be miſtaken ; for it is not mater 


7 1d In- - : 
ee ue but the Effect of the Jfſue is upon the Demiſe, D. 2. 3. Ba, ns 
ſaid Leſſee 70. Adjudged. 
fully ended 
Sec, and were not to have after the ſaid Demiſe and Indenture of the ſaid firſt Leaſe fully ended; The (1a 
Leaſe made to the 2d Leſſee is good, notwithſtanding this falſe Recital ot the 6th Day of Aug. ww. 
tion'd in the ſaid Indenture, and that this Recital was as void, and the ſaid Læaſe made to the fx. 
took Effect by the Demiſe and the Habendim } And ſo was the Opinion of all the Juſtices of C B 
View of all the Indentures whereupon they went to Iſſue upon the Demiſe, and it was found with jj, 
Plaintiff on a Verdict at large, and he had Judgment. Bendl. 39. Mount v. Hodgeken.— And 
pl. 5. Mount's Caſe 8 C. 


Br. Failure », In Aſſiſe, the Tenant vouch'd, the Vouc hee pleads that heretofore the 
of Record, P/aintiſ brought an Aſſiſe againſt his Father, who pleaded that the Plum. 
pl 2 cites tiff did infeoff him by his Deed, and that it was ſo found by the Aſfiſe, wi 
2 he demanded. Judgment, and upon Iſſue Nul tiel Record, the Rea, 
was, that the ſaid Aſſiſe was againſt the Father and Mother, and yet ad. 
judged no Failure; but the Verdict muff not wholly depart from the Ir; 

of the Ine. Hob. 55. in Caſe of Forſter v. Jackſon cites 16 Aff. 19. 

8 It a Treſpaſs be alleged to be done on the th or the 1/7 of May, and 
at ſuch Time no Treſpaſs was done, yet if it talleth out upon the E. 
dence that the Treſpaſs was done before the Action brought it is ſufficicit 
Co Litr. 283. a. at the Bottom. 

9. If the Point in Iſſue be a bare Agreement, or ſimple Contract with. 
out any complex Matter, and the Evidence prove it to be an Aereemet 
Special, this will be good. Heath's Max. 85. cites Pl. C. 8. 

10. So if it be of a Fe ment Abſolute, and the Proof be of a Feoll. 
ment Conditional, Heath's Max. 85 cites Pl. C.. 8 

11. In Avowry, the Defendant alleged Seifin within 50 Years by th; 
Hands of J. S. the Plainritti traverſed abſque hoc, that he was {eiſcd 
Modo & Forma. 1 found that he was ſeiſed within fitty Years ) 
the Hands of F. D. and adjudged tor the Avowanr, D. 116. b. Marg, 
pl. Jo. cites P. 2) El. C. B. Skinner v. Gray and Giles. 

12. A Deed of Fecſf meut without Livery may be given in Evidence a : 
Releaſe, per Barkley J. Clay t. 32. Ballard v. Sit well. 

13 In Aſſumpfit tor Money due, the Plaintiff laid it in his Declaration 
to be payavle on Regueſft, and by his Witneſs it did appear that a Fi 
night's Time was given for the Payment ot it, and tho this Fortnight's 
Time was "yr long before this Action brought, yet now it was held a 
Failure in the Proof of the Plaintiff's Caſe, as he had laid it. Clayr. 113 
pl. 199. Auguſt 1647. Anon, | 

14. On a Declaration for Words ſpoken in the Preſence <f A. . 
and others, in Evidence, it is ſufficient to prove that they wer: 
ſpoken in the Preſence of others only. 'Trials per Pais 180. (390) cites 
ar Aſſizes, Nortolk 1662. Per Hale Chief Baron. WW inkficld v. 

t. 
At the ſame 15. Debt on Bond to perform an Award, ita quod the Award, be di- 
Aſſiſes, Per ſivered to the Parties, It in Evidence, Delivery be proved zo the H˙ ii 
9 is ſufficient for the Jury to preſume the Delivery to the Parry him- 
2 % felt. Per Hale. Norfolk Summer Aſſiſes 1665. Trials per Pais 186. 
the Party's Trice v. Prat. 


Son is good ; 
Evidence, Trials per Pais 188. Violet v. Cook. 


P T 1 
16. le. 


. „ „ "a 
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16. Debt on Bond. An Award was to pay Money in, or at the Houſe . 
77. . The Plaintiff ſaith it was not paid at the Houſe: Which 


+ Cur. is well enough ; and if it were paid in the Houſe, it may be 
27 in Evidence on Iſſue, that it was paid at &c. judgment for 
y 


Plaintiff, 1 Keb. 753. pl. 49. Trin. 16 Car. 2. B. R. Fitz herbert 
. Hind. 

17. Where a Demiſe is pleaded to Husband and ah a Fine ſur 
Releaſe to them, is no Evidence to prove the ſame. Brown's Anal. 


6. 

| 18. In an Action on the Caſe by the Husband, of an Aſumpſit made to 
in, if Evidence be given that the ſame was made to his Wife, and that 
he did agree to it, it is good, Brown's Anal. 17. 


(E f) Evidence. at Thing may be given in Evi- 
dence upon the General Iſſue pleaded. 


IF a Man pleads the General Iſſue as Not guilty, he cannot g 
give in Evidence a Matter juſtifiable, which will be a Conſeſ- A 
fon of the Act; for it ts contrary to the Jſſue. 11 I), 4. 65. ſpecial Mat 


rer, and 


th Ih 
and juſtify the Act. Co. Litt. 282. b. ad — cſs 


: As in Treſpaſs of Battery upon Not guilty pleaded, he can- He may 
not give in Evidence that it was De fon Aſlault demeſne. 11 I), Jſtify the 


ſame to be 
4 6s. done of the 
: : Plaintiff's 
own Aſſault, but then he muſt plead it ſpecially. Co. Litr. 282. b. ad finem. Br. General 


due, pl. 19. S. P. cites 22 H. 6. 33. 


In an Action of Waſte in an Houſe, if Defendant pleads No s p. And 
Waſte done, he cannot give in Evidence that it was ſufficiently re- he cannot 
pared before the Writ purchaſed, becauſe the Waſte is acknowledged g've in Evi- 
a one Time; and therefore he ought to plead it in Bar. D. 10 Pry 22 
El. 276. 51. C9, 5. Whelp. 119. b. — repairing 

the Houle 
de i ive 1 I ich pr 0 e, as b vpeſt, Li ing, 
cb, = © ie. 2] ** n . i foe ty . Boon 2 Ry Feldene 
4 repugnant to the Plea. Jenk. 19. pl. 35. 


I my Servant puts my Beaſts into the Land of a Stranger without Sce Tit. 
ny Alſent, and a Treſpaſs is brought by him againſt ine, 7 may plead 5 
Sor guilty, and give this Batter in Evidence ; for now J am not . 12 404 
ſutlty, but my Servant; for by the putting of the Beaſts into the the Notes 
= he has gained a ſpecial Property. Contra 12 H. 7. 3. b. there. 

way, | 

$. In Treſpaſs of Battery of his Servant Pet quod Servitium amiſit, Roll. Rep 

Defendant may plead Not guilty, and give in Evidence a juctifi- 324 pl. 15. 


ation of ſuch Battery, which is not any Loſs of Service, as a thruſting Jac. B R 


Way. Mp Reports. 14 Ja. For 24 
the End of the Caſe of Norris v. Baker. 
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288 Trial. 
7 6. In a Parco tracto if Defendant pleads Not guilt he may we 
F in Evidence that it is not any Park. 18 Y. 6. 21. b. rh a ty 


Fei pl. 94 cites S. C. and Fitzh. Action ſur Statute 4 —Brown's Aral. 15. 8 
heath's Max, 77. cites S. C. S. P. 19 H. 8. 9. a. pl. 2. it was objected that the Trial mould d. 
between the King and the Plaintiff in a Quo Warranto, whether he had a Park or not, and Not he 
tween the Parties; as in Treſpaſs for Entry into his Warren, it is no Plea to ſay that he has no War. 
ren, but he ought to ſay Not guilty, and give in Evidence that he has no Park. Burt Englefield hel 
it all one. 


— 
When 
die there 
ſnant to 4 
ſeems to 
and ſo m 


12 
Land t 
puit ſe 
16 Joil 
tor Me 
tüte; 


See (V. e. 3) 7. In Debt upon Arrearages of Account, if Defendant pleads tha 


pl 26 he Owes him nothing, he may give in Evidence that there Never yz, 


Br. General ſuch Account. 201), 6. 24. 
Iſſue, pl. 7. : D 7 


+ but 
cites S. C. : . | — 
Per Newton. So in Debt upon Account before Auditors. Br. General Iſſue, pl. 39. Cites H 


3. Per Fineuz, (who cited the Calc of 20 H. 6. 24. 6 


ez 2 h 
see Tir. 8. In Debt upon Obligation, if Defendant pleads generally No dy 


Faits or elt tactum, he may give in Evidence lpectal Matter to prove t 

Deeds 0)! this Bever Was his Oed, as to ap "Thar he iealed ir, and Comma 
Ique, pl. 25. B. ro keep it till Conditions pertorm'd, and Plaintiff took it betore 
d P. cites Conditions perlorm'd ; for it never was his Deed, 9 Þ, 6. zz 
14 H. 8. 28. Muzre. as 


Br. Deti- 9. In a Detinue of a Pledge, tif the Defendant pleads Non deriner, 


hr ar 14. 
en he ſhall not give in Evidence How it is his Pledge ; for this ls ſye Fealr) 
„% bet. ial Matter. 20 D. J. 5 * 22. 6. 33. b. 9 . 7. 4. b. For the 3 
dnt may JICOperty continues generally in the Pledger. Ke. 
vive in Evi- ien 
dence a Gift from the Plaintiff ; for that proves that he detains not the Plaintiff's Goods. Ca Lir. Hue 
283. a. in Principio. 19 
; | give 
In an Infor- 10. In an Action upon a Penal Law, if the Defendant pleads No denc 
r e guilty Contra tormam Statuti, tf he be diſcharged by any Proviſo inthe Ditle 
on Elis cap, lame Statute, he may give it in Evidence upon this Iſſue forheis if 
25. for in. Not guilty Contra formam Statutt, P. 15 Car, B. K. heldby plex 
org Bar- Juſtice Jones. a Ana! 
ey, the | ; 
Quettion was, Whether the Defendant might plead the General Iſſue of Not guilty, and give in Eu- d 
dence the ſpecial Matter, viz. That he had converted it into Malt, or whether he ought to plead ant 
the ſpecial Matter. And by Clench | He may plead Not guilty &c. For the Proviſo is Parcel, and ad 
within the Body of the Starure. Godb. 144. pl. 180. Mich. 29 Eliz. B. R. Anon. typ 
In an Indictment againſt a Fiſhmonger for ingroſſing Fiſh ea Intentione to ſell to others, contra 
Formam Staruti, the Defendanr-pleaded Not guilty, and found againſt him. It was moved in Arrett of 
Judgment, that by the Proviſo a Fiſhmonger may, by way of ngrolling, buy Fiſh for his Trade to Cal 
{ell to others at reaſonable Prices, fo as it be not by way of Foreſtalment ; and that he was a Fiſh- nE 
monger, ryan, aw them not by way of Foreſtalment. But the whole Court held, That the Proviſo Con 
did not aid him, becauſe it is found generally that he is guilty ; but ſuppoſing it true, the ſame had perk 
been good Evidence. Jo. 320 pl. 4 Trin. 9 Car. B. R. The King v. Pen. Cro. C 314 pl.6 Con 
Penn's Caſe, S. C. And that he might have taken Advantage of the Proviſo, by giving it in Evidence. cecl 
without formal pleading thereof; but ſince he is found Guilty, it ſhall be intended that he ingrol>'d a P 
Contra formam Statuti. And Judgment for the King. tra 
Not 
; ut, 
But 2 Roll 11. Upon an Information upon the Statute of 5 E. 6. for Ingrol- then 
_ 92. ling, if the Oetendant pleads the General Jfſue, he cannot give in " 


Jac. B. R. Evidence a Licence according to the Proviſo of the Statute. 0. 12. 


why 
t was doubt- Jl} B. between He and Boyer, and ſaid to be the Courſe of the a 
ed whether & rchequer. 
a Defendanr, 
on an Information brought againſt him on the 2 E. 6. for Ingroſſing, might plead Non culp. and gi”? 
a Licence from the Juſtices of Peace in Evidence; for it may be ſaid, that if he has ſuch Mattei to ex- 
cuſe himſelf, he ought to plead it in Juſtifi-ation. And on the other Part it may be ſaid generally thi! 
the Plea is not good; but that it ſhould be Not Guilty, contra formam Statuti. But there is allv 4 


Clauſe in the Statute, that if he has a Licence he ſhall be out of the Penalty and Proviſioa of the St.- 
tute, and therefore Not Guilty. Quezre. 


When 


Trial. 389 

When an Information or Action is brought upon any Statute, if the Defendant be diſcharged by 8 
gi therein, he may give it in Evidence; but if it be any Foreign Matter, even tho' it be a Licence pur- 
ſuant 0 4 Proviſo of that Statute, he muſt plead it; per Turner J. and cited 2 Roll's Abr. 682. [which 


ems to intend this Caſe.]J Bur Hale ſaid, That a Licence purſuant to a Proviſo is all one as a Proviſo, 
and ſo might be given in Evidence. Freem. Rep. 129. pl. 1 50. Mich. 1673. Thomas v. Tolmarſh. 


12 In an Action of Debt upon the Statute of 21 P. 8. of taking Br. General 
Land to Farm by a Spiritual Perſon, tf the Octendant pleads Non ha- Iſſue, pl. 2. 


buic ſeu Tenuit ad Firmam, contra formam Statuti, upon which Tſſue TRY 2 


18 join d, the Detendant map give in Evidence a Taking to F arm, Godb. 145. 
tor Maintenance of his Houſe, according to the Proviſo of the Sta- in pl. 180. 


tite; for this is not againſt the Statute. 27 H, 8. 21. b. l N 


Cites 27 
z {but it ſhould be 27 H. 8. 21. b. pl. 12. according to Roll] that it was ſo holden by Fitzherbert, 
zotwith ſtanding the Statute in the Premiſſes reſtrains every Spiritual Perſon, 


13. If an Action or Information be brought upon a penal Statute, and 
there is another Stature which exempts or diſcharges him from the Pe- 
nalty of this Statute, upon the General Jſſue pleaded, without 
leading the Statute, he cannot give in Evidence this laſt Statute, 
tho it is in Nature of a JIroviſo, becauſe it is not in the ſame Sta- 
tute which gives the Denalty, but in another Statute, and therefore 
ght to be pleaded. M. 15 Car. B. R. by Jones laid to be fo re- 
ſolved in the Exchequer. _ 
14. In Reſcous the Plaintiff counted, that the Defendant held of him by 
fealiy, and 10 8. payable at Michaelmas and Eaſter, and for the Rent Ar- 
rar the Plaintiff diftrain'd, and the Defendant made Reſcous ad Damnum, 
Ke. And the Defendant pleaded Not Guilty. A Leaſe at Will cannot be 
wen in Evidence, by reaſon that the Defendant has pleaded Net Guilty. 
91ere, Br. Reſcous, pl. 28. cites 9 H. J. 3. 
15. In an Aſſiſe, it the Tenant pleads No Tort, No Diſſeiſin, he cannot 
give in Evidence @ Releaſe after the Diſſeiſin; bur he may give in Evi- 
dence a Releaſe before the Diſſeiſin; tor then upon the Matter there is no 
Ditſeifin, Co. Litt. 283. a. 
16. In Treſpaſs brought by the Warden of the Fleet, and Not Guilty 
pleaded, it is good Evidence to ſay that he is not Warden. Brown's 
Anal, 16. 
17. In an Action on the Caſe, founded upon an Injury done by the Defen- So en Non 
dant to the Plaintiff's Damage, every Thing that ſhews that the Defendant _ . 
ad what he might lawfully do, may be given in Evidence upon Nor Guil- fir, or Non 
typleaded ; tor that proves that he had done no Injury; Per Holt Ch. detinet being 


J Comyns's Rep. 274. Paſch. 4 Geo. 1. in C. B. in an Anonimous in Iſſue, 
(Cale | every thing 
WY may be 22 
n Evidence eubich diſaffirms the Contract; for that goes to the Giſt of the Action, ſince there be no 
Contra ct to be performed at the Commencement of the Action, there could be no Treſpaſs for Non- 
ferformance of it ; and therefore a Releaſe goes to the Giſt of this Action; for it ſhews there was no 
Contract at the Time the Action was commenced ; for as in Trover he muſt have a Right to the nog 
&clared on, therefore every thing that ſhews the Contract to be void, as Nonage, or more Money lo 
a Play than the Statute allows, may be given in Evidence on the general Iſſue; for on a void Con- 
rat the Plaintiff has no Right to any; therefore this and the like goes ro the Giſt of the Action. 
Note, that the Gift of the Action is the Fraud and Deluſion that the Defendant hath offered the Plain- 
iff, in not performing the Promiſe he had made, and on relying on which the Plaintiff is hurt; and 
therefore whe goes to ſhew that there was no Contract, or that it was performed, or paid, or releaſed, 
i that there was no Conſideration, anddiſcharged, goes to the Giſt of the Action; becauſe there could 
de no Deluſion or Fraud to the Plaintiff at the Time of the Action brought, nor could he "I on that 
which had no Being; and therefore theſe Matters need not be pleaded, but may be given in Evidence 
a the general Iſſue. G. Hiſt. of C. B. 53. 54. 


(F.f) In 
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(F. f) In what Caſes a Special Matter may be ging 
in Evidence, pon a General Tſſue. 


{f I deliver 1. Na Writ of Account as his Receiver, if the Defendant pleas 

_ to de- Never his Receiver &c. he cannot give in Evidence that a. 

1 the Party Plaintiff bailed to him the Money to deliver over to J. S. the which, 

does not do has done accordingly &c. Tho this Spectal Matter proves that i 

ir, ke is ac- ig not accountable, becauſe upon the Deltvery he was accountaiy 

candle Conditionally, (that is to ſay) if he did not deliver it over, O. zel 
CE 196. 43. between Sr Geo. Speake and Hungerford. 


he delivers 
them over 


he is not; for he may plead this in Bar of the Action, and that ſo the Defendant might have done h 
the principal Caſe where in Account againſt C. as Receiver of 200 1. depoſited by B. on a Wan 
which he had deliver'd to A. ſuppoſing A. had won the Wager, B. brought Action for it, C pleaded 
Ne unques Receiver, and might have given the Special Matter in Evidence. Per Roll. Ch I. Sty. 35 
355. Mich. 1652. Hay nton v. Cheeke, 755 


Hob. 72 pl. 2. If A. recovers Debt or Damage againſt B. who dies, and a Scr 

86 Nee Facias is after ſued againſt the Terretenants, and the Sheriff retums 

en , a Tertetenant, and co mes and pleads That before the Judgment given 

B. enteoff*d him ot the Land, abſque hoc, that B. was ſeiſed of tle 

Land Tempore Judictt ; and Plainciff maintains that he was ſeiſed & 

Upon this 4ifue it may be given in Evidence, that the Feoffinet 

made betore the Judgment was made traudulently, to detraud the 

udgment, tho' it was not pleaded ; for this Jſſue upon the Matter 

$ the Beneral {flue ; tor the Jfiue is not upon the Feoffment, tut 

RAL Upan the Seiſin, and the Feottinent only alleged by way of Jnduce 

* Fol. 684. ment. . 13 Ja, B. between Humber/tone and Howgil/, adjiidned, 

Hhobart's Keports, 99. Same Cale. 

Hob. 72.pl. 3. But otherwile it had been, it che Iſſue had been upon the Feof: 

56 — ſen. ment, as was agreed in the ſald Cale of Humber/ffove. Hobart's Rt 
95- pl. 45. ports, 99. | 


* Mich 3z 4. In an Action of Debt upon an Obligation againſt an Heir, if Ot 


7 K _ fendant pleads Riens per Diſcent, and Plaintiff maintains that he hs 
tween Rous Allers, it map well be given in Evidence that the Defendant, bei 


and Gooch the Writ purchaſed, alien d the Atſets by Fraud and Covin to defeat ti 
8. C. cited Plaintiſt, ànd ſo it is void by the Statute of 13 El. tho” it was not 


dad 72 1® pleaded, becaule it is upon the General Jſſue, Co. 5. Gooche's Cal, 
Humberſton 60. Adjudg D. - Y, I3 Ta. B. atoreſaid. Agreed per Curiam. 
v. How gill. 

If the Oiſſei ſor aliens to Perſons unknown, and in an Aſiſe brought againſt the Diſſeiſor, he plead: * 
Jenant of the Franktenement named in the Writ, & fi tro de ne ſoit, Nul tort, nul Diſſeifin ; the Plaintiff may 
give in Evidence that the ſaid Alienation was made to defraud the Plaintiff of his Action, and that the L. 
ſeiſor took the Profits, in which Cale he is to be relieved by the Statutes of 1 R. 2. 4 H. 4 and 11 H 


6. 2Inft. 445. 


This is 5. In Action upon the Caſe againſt an Executor, upon an Aſſumpit 


yr go made by the Executor himſelt to pay the Debt of the Teſtator in ccc 
9 Jac. B R. tain, it che Debtee will not moleſt him till Michaelmas; if Oettadai 
S. C. cited Pleads Non Aſfumpfit, and the Truth be that there was nor any Debt 
Vent. 121. due; Or if there was a Debt, and the Executor had nothing in!“ 


. 8 f in Hands at the Time ot the Promiſe, he may give it in Evidence, aud 


Cafe of hall be aided, Co. 9. Ba» 94 by Coke, (It ſeems this is not 
N Law.) 
right ; 


but the Court reſolved that it is not muerial whether the Deſe dant had Aﬀets or not at the Tin? 
v. 


8 
of the J 
prepared 
not afte 
there * 
dee Tit. 
aſe. 
2 the 
Eſtate, | 


Tre ial. 36 1 8 


—_— 2 1 

of the Promiſe ; for the Promiſe cauſed the Plaintiff to deſiſt, who peradventure at that Time wag 
repared to prove Aſſets; and the relying upon the Promiſe might prejudice him much, if he could 
bot afterwards recover upon it. But the Ch. J. ſaid, if it had appear'd upon the Declaration that 
there were no Aſſets, the Plaintiff by ſuch Shewing would have deſtroy'd his Action. 
dee Tit. Actions (U) pl. 33. Mich. 14 Cr. B. R. Johnſon v. Mhitchcott, contra to Banes's 
ale. s i 

* the 29 Car. 2. cap. 3. ſuch Promiſe will not charge the Executor to anſwer it out of his own 
Flare, unleſs it be in Writing. 


6. In an Action of Treſpaſs for taking of a Stack of Corn, if the De- 
fndant pleads Not Guilty, and the Jury finds him Guilty of 5 Quar- 
ters of Grain Provenientibus of Parcel of the ſaid Stack, this is good 
Evidence, and a good Verdict, J. 10 Car. B. R. between 1 
11d Het Hold, adjudg d, it being moved in Arreit of Judgment. The 
Oetlaration was, That he took Unum Acervum ſiligimts Anglice a 
Goalteſteade or Stack of Rye. And the u as to 8 Comnbes and 
: Bulhels Stligints de intraſcripto Acervo ſiliginis in Narratione 
ſjecificatos, found the Oekendants guilty, and tor the Reſidue Not 
city, and this adjudged good Evidence, and a good Verdict; and 
this afterwards, Trin. 11 Car. affirm'd in Writ of Error in the Ex⸗ 
c<equer Chamber by the whole Court. 

„In Debt againit Execurors, who plead Riens enter Mains to be Kelw. 58. 
adminiftred, upon which Iſſue is join d; the Ocfendants may give * pl. 2. Hill. 
1 Evidence, 'I har the Teſtator gave a Cup of Gold in Pledge tor 20 1. on 1 
and the Executors with their own Goods redeem'd the Pledge, by 51 b. pl. 2. 
which the JÞledge is their own Goods, and not the Goods ok the Trin. 20 
Ceſfator ; tor this Evidence is not contrary to the Tſſue, inaſmuch H 7-8. P. 
15 thoſe Goods are not to be adminiſtred, tho' they were the Goods d be Ori. 


« the Teſtator, the lea being That they had nothing to adminiſter. ee pu. 
20), 7. 2. b. 4 f. by all the Juſtices. 21 E. 4. 22. of the Juſ- 


rices in the 
Exchequer-Chamber accordingly. D. 2. a. pl. 3. Mich. 6 H 8. Langfone v. Dyne, in the Ex- 
ch:oner-Chamber, S. P and ſeems to be S. C. And Ibid pl. 4. ſays it was adjudged per tot. Cur. thar 
the Evidence for the Executors was good. ——S. C. cited PI. C. 186. a. Trin. 5 Mar. in Caſe of Wood 
vard v. Lord Darcy. See (V. e. 3) pl. 16. 


. So upon Fully adminiſter' d pleaded, the Executor may give in Hob. 12. 
Evidence, That 'Teitaror was indebred to him ſo much, and that he Fins * 


ctatn'd fo much of the Goods of the Teſtator to pay Himſelf; for 7... ſuch 
the Law changes the Property of ſo much of the Goods, fo that they bien by an 


arc not the Goods of the Teſtator, 20 1). 7. 2. b. 4. 5. Adainiftra- 
or Was 41 
low'd good. In Debt againſt an Adminiſtrator he pleaded the ſame Plea, and the Plaintiff de- 


nurr'd, becauſe it amounted only to the General Iſſue of Fully adminiſter'd. But the better Opinion 

« the Court was tht the Plea is good; beſides ir is ſome Matter of Law, which has been allow'd al- 

_ : be pleaded Specially, and not left to a Jury. Hob. 127. pl. 160. Sir H. Warner v. 
insford, | 


9. But upon Fully adminiſtred pleaded, the Exccutor cannot give 
M Cvidence a Recovery had againſt him by another; but he ought to 
lead the Recovery, and ſay further char except for ſo much recovered 
he has fully adminiſtred ; for there, tho' there be a Recovery, yet 
N Coed are the Goods of the Teſtator to be admumſter d. 20 0. 


10. Tf pending an Action againſt an Executor, a Debt due by the 
Teltaror to the Executor becomes due, and payable, Qlære whether 
te Executor upon Fully adminiſter d pleaded, may give it in Evt- 
dence without pleading of it ſpectally, | | 

11. Upon Fully adminiſtred pleaded, the Execurors may gtve in Co Lite. 
Cbidence Payment of Debts or Judgments of their proper Goods and 8. 
Acrainer, * of ſo much Goods of the Teſtator in Lieu of it; for this 1478 5. 
aters the Property. 21 E. 4, 21. 201), J. 5. LY 

S Pb. And he 


ly — . . — 5 0 . 
iced not plead it ſpecially.— Upon ſuch Plea the D. fendant gave in Evidence a Judgment ag tint his 
42 Teſla- 
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Teſtator; Roll Ch. J. thought the giving this Judgment in Evidence, cannot ſtand with the Pia ao 

Plene Adminiſtravit; for now he ſhews an Adminiſtration in another Way than he pleaded, Upon a ne Act! 

Matter alleged. And at another Day, he ſaid they muſt rely upon the ſpecial Plea of Plene Adminj. of the 

ſtravit, and not vary from it, by ſhewing new Matter. * 378. Trin. 1653. Newman v. Maſſey tions 
As to Caſes of Executors See Tit. Executor (M. a) | 


12. When a Man cannot have Advantage of the ſpecial Matter, y y; 
of Pleading, he thall in the Evidence; as tor Inſtance, the Rule of Lay ; 
that a Man cannot juftify the Killing or Death of another; and tber i, 
that Caſe he ſhall be received to give the ſpecial Matter in Evidence, à thy 
it was Se delendendo, or in Detence ot his Houſe, or in the Night 
againſt Thieves and Robbers &c. Co. Litr. 283. a. 

13. It Attachment and Condemnation be before a Writ purchaſed, it may 
be given in Evidence on a general Iſſue, becauſe it is an Alteration of the 
Property before the Action brought. 1 Salk. 280. pl. 6. Paſch, 3 W. & 
M. Brook v. Smith. 


See more at Tit. Evidence, under this Diviſion, (viz.) What gut 
be pleaded, or may be given in Evidence. 


8 
ment, 
Show 
BE IN Ar. 
in the 
ſalſe. 
Farc 
(G. f) Viineſſen. Perſons intereſted. hn 
of Cc 
But abirie I 1 a Man makes a Feoffinent to one, and after makes Feoffinent 
Prebendary to another of the ſame Land, and therein makes diverſe Covenant 5 
_ 2 that he was ſeiſed in Fee at the Time of this Feoffment and other Co -y 
10 bis Sn,” Venants, for the quiet Enjoy ment of it, and after an Jfſue is taken "ct 
with uſual Upon the firſt Feoffment, ſcilicet, Whether there was any ſuch 
Covenants, cofftment, the Feottor ſhall not be (worn to prove that there was ther 
xm — by not, becauſe then he ſhall ſwear for himſelf to ſave his Covenants, Þ, Tho 
againſt A. 15 IQ B. B. between Ser/e and Serie refolved, and adjudged von by 
claiming by Evidence at Bar. Mod 
Lark ed in Poſſeſſion, the Father (being then made Biſhop of the ſame Dioceſi in which) was allowed * 8 
to be ſworn, tho' it was objected, that in the Leaſe he had covenanted for the Son's quiet En'oyment. 7 
Sid. 7 5. pl. 6. Paſch. 14 Car. 2. B. R. Gie v. Rider. * 
12 Rep. 63. 2. In an Information upon the Statute of Uſury, the Party to the 6 
2 & arte uſurious Contract ſhall not be admitted to be a Witneſs againlt the bu 
Caſe intitled HUT ; for in Effect then he ſhould be Teſtis in Propria Cauſa, and lab 
Court Eccle- ſhall quod his own Bonds and aſſurances, and ſhall diſcharge hin if 
ſiaſtical Pro- (elf of the Money borrow'd by him. And tho commoniy he alls wh 
yr" an Infor mer to exhibit the Jntormation, yet in Truth he himlelk is Ca 
2 Show. 490. the Party. Tr. 8 Ja. B. Smith's Cale, Per Curtam, upon Evl ap] 
in Caſe ot dente to a Jury; which ſee Co. Lit. 6.b, ,W 5 
in 4 G "ts 
A Drake ———8 * Cur. 2 1 Trin. 15 Car. & in SOT. in Watts's Caſe, AL 8 
Ch. ]. . Raym. Rep..296. b. Mich. 1 2 ing v. Whiting, 42-7: 
JJ may ies Wie er EG YN 
: 53 bn Wwe reſolved in one Long's Caſe. ——S. FP. 2 Hawk. PL C. 433. cap. 46. $24 — the 
P. 2 H. Hiſt. Pl. C. 280. | | 
The Party was allowed to be a Witneſs de bene Eſſe by Holt Ch. J. Far. 119. Mich. 1 Ann. at Nil Y 
Prius in Middleſex, The Queen v. Sewell, alias Beaus. ; of 
Sa fi , 22 SY SE teane of Hf Aker to. Fatt ts 
2 H. Hiſt. 3. Jf 3 ſeveral Men upon a Suit in Chancery depoſe, that ]. 5 — 10 
everi 


PI. C. 280. ſuch Arbitrement, and upon this the JÞarty grieved brings; 


Actions 


Tr 1al. 3 6 3 
Actions againſt them upon the Statute of 5 El. 2 Every one cites & 


ſhall be a competent Witneſs tor the other in the ſeveral Ac- $2 if A. B. 
_ D. 40 El. B. between Gunſtone and Downes 442 AC d are 


ſeverally in- 
x : : dicted for 
Perjury * proving Lu- 1 o 1 * B. 88 Sr for the ſame Offence, 
of convicted, may itneſſes for A. to prove the caled. Ibid. cites it as adjudged P. 
* Gar 1. B. R. in the Caſe of Billmore, Gray, and Harbin, EN LI IRE 


I A. be indicted for Perjury upon the Statute of 5 El. which s . 5 
yas committed upon Evidence in an Action brought by B. ther C. Cur. Hard, 


— 


in this Cale C. who proſecuted the Indictment agua whom the Her- 33; Trin. 


dat was given in Action upon the Evidence of A. ought not to be 15 Car. 2 in 


received to be a Witneſs upon this Indictment to prove A. guilty war's 
of the JPerjury, becauſe he is by the Statute to recover by Action C©— 
zo], he being the Parry grieved, and the Indictment being Ad grave fon Ch. 
Damnum ot rhe ſaid C. Mich. 1650. Agreed per Curtam, upon an In. 1.4 Raya 
dutment of JPerzury againſt one Bacon. Rep. 396. 
ich. 10 
W. 3. in Cafe of the 1 v. Whiting. S. P. 2 Hawk. Pl. C. 433. cap. 46. S. 24. 
8. C. cited 2 H. Hiſt. PI. C. 281. And yet it ſeems he ſhall not recover the 20 l. upon the Indict- 
ment, but muſt bring his Action upon the Statute. 2 H. Hiſt Pl. C. 281. —S. C. cited Arg. 2 
Show. 491. in the Caſe of the King v. Drake 8. P. Per Curiam. Sid 237. pl. 5. Hill. 16 & 17 
Car. 2. B. R. in Caſe of the King v. Povey, Lambert, & al'. Bur there the Caſe being an Information 
in the Name of the Maſter of the Office againſt the Defendant's, for procuring one D. charged in the Mar- 
balſea for 3000 1. at the Suit of one Linch, to be diſcharged without ſpecial Bail, under Pretence and feign'd 
arch, that there had been no Proſecution againſt him for 3 Terms ; and the Information concluded 4d Ban- 
mm de Linch of ſuch a Sum &c. Upon this they were tried at Bar, and Linch was admitted to be a 
Wimeſs, tho* the Concluſion was Ad Damnum of the ſaid Linch, ſuch Concluſion being only Matter 
of Courle, and he is neither a Gainer nor a Loſer by it. 


5. Ik a Man be indicted for an Aſſault and Battery upon J. S. J. S. S P. Per 
may be recetved as a Witnels to prove him guilty, becaule it is not cr Becauſe 
the Suit of the Party but of the King, This ts the common Ex- ct“ 
uche. by the Ver- 


dict in ano- 
ther Suit, and the Cauſe is of ſmall Moment. Hard. 331. pl. 5. Trin. 15 Car. 2. Watts's Caſe. 
Tho' the Otender be convicted at the King's Suit, yet this mall not be Evidence in an Action brought 
19 S. for the Aſſault; and therefore he may be a WW itneſs for the King. 2 H Hiſt Pl. C. 280. 
Indictment for Oppreſſion, Battery &c. the Party oppreſſed may be a Witneſs ; Per Holt Ch. J. 12 

Mod. 512. Paſch. 13 W. 3. Anon. 

* 8 P. And generally any other Perſon to whoſe Damage a Criminal Information concludes, is good 
Evidence to prove ſuch Battery or other Miſdemcanor, notwithſtanding the Ob, ection that he may have 
a Action. 2 Hawk. Pl. C. 433. Cap. 46. S. 24. 


6. In an Action againſt an Hundred upon the Statute of Winton of see Rob- 
Due and Cry, tf a Man has Land within the Hundred, bur is not any bery (10 — 
ſohabitant within the Hundred, but before the Action brought has de- in n a 
miſed it for diverſe Bears yet to come, for an annual Rent to J. OS. Hundred, 
wh9 inhabits upon the Land; the Letior may be a Witneſs in this che 17; 
Caſe to prove any Thing tor the Diſcharge of the Hundred, becaule it 2 le- 
appears by the Statute of 27 El. — by which a Contribution . 2 
B appointed by all the Inhabitants of the Hundred, (that this 1s) li- K a 
mited to the Inhabitants in the Hills, Pariſhes. and Hamlets, and %%, e 
not generally upon the Lands or Tertenants ; and it is not reaſon- 1 
ile that the Lefſce being an Jnhabitant ſhall be charged, and alſo „e“ 
the Leffor in Reſpect of the Rent, who is not any Jnhabitant, c wech rhar 

, 1650. between Benet and the Hundred of Hertford, in the County if one has 
#hertford, Per Curtam ruled upon Evidence at Bar. Land bar 
well in the Hundred, but had let them to a Tenant, he may be a Witneſs ; bur if he lives there he 
annot, tho* he does not pay Taxes ; becauſe he is bound to keep Watch and Ward. 2 Sid. 2 Mich. 
1657. B. R. Oliver v. Wallingron Hundred. 
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In an Action on the Statute of Hue and Cry agaiuſt a Hundred, none of the Hundredors can be W: 
nelles, becauſe any ot them are liable to pay the Debt after Judgment is given againſt the Hundre! 
Show. 47. The King v. Carp center. — But now by the Statute 8 Gee 2. Inhabitants may be Was [ 
for the Hundred. X 1 


1 


The 4 * 7. In ſuch Action àgainſt an Hundred, brought by the Matter, b. 
WS the ing a Carrier, Upon a Robbery committed upon his Servant in the al 
ſence of his Maſter, Quzre whether the Matter, being the Plane 

* Fol. 686, in the Action, may be a* Witnels to prove that he delivered the Met 
CNS ol which his Servant ſwore he was robb'd, before his Servant Went on 
warty te his Journey in which he was robb d, becatife it may be proved hy 
upon the Laine acher, and no Jerfon is to be a Witnels in his own Cauſe ji 
Starme of tor Mecellity; as it he himſelk Had been robb d, tho” he be [Plain 
Hue and pet he may bea good Witnels to prove himlelf to be robb'd, ans 
on ay. what Sum, or Things and allo to prove that he gave Notice to 
on the Ne, khe next Pill, and leviep Hue and Cry, becaule it is of Neceſſity jor 
celluy of the Want of other Jarook, But atter to prove the Delivery of the 3g 
Caſe, oy ney to his Servant before the Robbery, and beture he went his Jour 
car baer ney, this may be proved by any other, as well as by him, tho it ws 
Ci. J. 1 bbjected that it was not fare nor ulual tor Men to call Yitneſles when 
Moc. 193, he dollvers Money to carry in a Journey for the Danger of Df 
The Queen COVery, Ind upon this Realon Jer Curiam, againſt my Opinion, 
y Muſcot. it was ruled that he was ta be received as a Witnels; and (o he was 
warn accordingip. Mich. 1650. between Benet and the Hunde o 


— 


Heriſoru, in the County of Hertford. 
8. He who has purchaſed the Land in Queſtion, ſhall not be a Witteß, 
it he claim under the ſame Title; Per Curiam. And Richardſon laid, 
that the Conveyance may be proved by other Circumſtances. Het. 13. 
Patch. 5 Car. B. R. NMericke v. King. 
9. One oughr not to be admitted to te a Witneſs 7o prove an Oblig:. 
tion or other Deed, which he takes in the Name of another. 21 Car. 1. 
E. R. For it he might be ſo admitted, this would be upon the Matter ty 
ſutier him to be aW 1tneſs to prove a Bond or Deed made to Hine. hich 
is not reaſonable; for every Man is ſuppoſed to be partial to himſcll. : 
L. P. R. 250. Tit. Obligation. 
A Queſtion 10. 'Tho' upon a Trial one who is a Legatee by a Will, may not be 
3 admitted tor a Witneſs to prove that Will, yet he may be examined 9: : 
rage ale. Witneſs to prove a Deed or other Thing, which bath nct Relation to the Ill, 
gatee could in reſpect of the Interett which he claims by the Will; Per Roll Ct. |). 
be a dur 3 Sty. 370. Paſch. 1653. B. R. Anon. 
neis again 
a W ill Et per Cur. upon Debate. the R eaſon why a Legatee is not a Witneſs for the Will, is becat* 
he is preſumed to be partial in ſwearing for his own Intereſt. Fut the Legatee, ben be ſeears again} 
Ve I} ii, he ſwears againſt his Intereſt, and fo is the ftrorgeſt Witneſs, © 2 Salk. 691. pl. 4. Oxenden v 
Penerice. 

In Deceit for forging a Will, a Legatee was allow'd and ſworn as a Witneſs in the Trial for the Fer. 
gery ; tor this makes nothing to the Probate of the Will, or Recovery of the Legacy in the Spiritual 
Court, nor do they take notice of it. Trials per Pais 240. | 

In (e avainſt an Hxecuior, upon Lis ſumpſit, tor Bury ing the Teſtator, and declaring again him a 
for his own Debt, a Legatee was ofter'd in Evidence to prove the Promiſe ; but nor admitted, as being 
intereſted in the Cauſe : For ſhould Judgment be given upon his Evidence againſt the Executor, it be- 
ing a Charge againſt him in his own Right, he muſt anſwer De bonis Propriis, and fo the Aﬀets nc: 
rouch'd, but remain to ſatisfy his Legacy; whereas if Judgment ſhould be for the Executor, another 
Action might be brought againſt him in Right of the Teſtator, whereby the Aſſets might be allected. 
At Sittings, M. 12 Geo. 2. Coram Lee Ch. J. B. R. Haſledine v. Weſtcombe. 


In Ejectment 11. In Ejectment, Exception was taken that the Witneſs to prove the 
8 tor Teaſe of Fjel#ment had the Inheritance of the Land demiſed; but becauſe 


* both the Plaintiff and Defendant claim d under him, he was admitted to 


held on a be ſworn. Sty. 482. Trin. 1655. B. R. Fox v. Swan, 
Trial at Bar, 5 ; 3 
that tho* one who claims a particular Eſtate in the Land in Queſtion as an Eſtate for Life only is 7 


er 
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ne Land, nor has been ever ſince the Ejectment brought, but another by bis Commandment ; the 


2 Till not allow his Evidence, becauſe if Verdict paſſes againſt his Title, he that occupies by his 


mand may charge him in an Action on the Caſe. But it appearing upon Examination that ſuch 
Witneſs his Claim of the Eſtate for Life being Paramount both Titles of Plaintiff and Defendant, he wag 
admitted to ive Evidence. Sid. 51. Mich. 13 Car. 2. B. R. Wicks v. Smalbrook. Keb. 134. 8. C. 
by Name of Fitz v. Smallbrooke. 6 


12. A Copyhold Tenant that has nothing but a K3ddel (i. e.) a Weare A. was refu- 
in the Sea — high and low Water Mark, may be a Witneſs to * 
: i | itneſs of a 
ve, if there be a tom in the Manor for a r to cut Trees ( B, be- 
u bout Licence or not. 2 Sid. 8, 9. Mich. 1657. B. R. Chamberlaine v. cave 'be 
Drake. claims by it ; 
but any Te- 


unt of a Manor that claims not by the Cuſtom is a good Witneſs. 12 Mod. 24. Paſch 4 W. & M. 
[a a Trial on the Cuſtom of the Manor of Bray. 


12, In Information of Forgery for publiſhing a Forged Deed, know- S. C cited 
| i to be forged the which 2 a Revocation 7 Will, it was 12 Mod 349. 
held per Cur. upon a Conference with the Judges of B. R. to whom one yy 2. in 
of the Barons of the Exchequer was ſent, that no Legatee or other Caſe of the 
Perſon who is or may be a * Loſer by the Deed, or who may receive any Be- King v. the 
wit or Advantage by the Verdict being found for the King can be a Wit- the Fe 3 
ne. Hard. 33 1. Trin. 15 Car. 2. in the Exchequer, Watts's Caſe. 


But there 
| it is men- 
fined That in that Caſe one who had been prejudiced by the Will was admitted Evidence to prove it 
forged —— But Holt denied what was urged, that at Common Law the Party whoſe Deed was forged, 
ar to whoſe Prejudice the Perjury was, could be a Witneſs; and that the Statwte had made an Altera- 
ton. Idid. | 

*$, P. per Holt Ch. J. Ld. Raym. Rep. 369. Mich. 10 W. z. in Caſe of the King v. Whiting. 


14. In an Action of Trover by Aſſguce of the Commiſſioners of Bank- 
inte, the OQlieſtiun was on Sale ot 180 Pipes of Wine by the Bankrupt 
to a Relation which the Plaintiff inſiſted was fraudulent, the Defen- 
dant excepred to a Witneſs becauſe he was A Creditor, and may come in 
telore a Diviſion; but after 4 Months atter any Dividend he is a good 
Witneſs, for no other Dividend ſhall be intended; bur here no Diviſion 
being made he was ſet aſide. 2 Keb. 348. pl. 31. Paſch. 20 Car. 2. B. R. 
Bents v. Micho, 

15. In an Iyformation on a negligent Eſcape, the Party who recovered 
was produced as a Witneſs. And per Cur. he neither gains nor loſes by 
this Trial, eſpecially it the Money be | pure 2 Keb. 384. pl. 54. Trin. 
20 Car 2. B. R. The King v. Sir John Lenthall. 

16. In Evidence to a Jury in Ejetiment of Tithes on a Leaſe of the 
Dutcheſs of Somerſet the Plaintiff excepted againſt a Copyholder in Re- 
cen after an Eſtate Tail to prove the Boundary ot the Parith of Pre- 
tot, and he was ſet aſide for the Paſſibility which makes him partial. 
2 Keb. 435. pl. 75. Mich. 20 Car. 2. B. R. v. Hitchcock. 

11, In Efedtment of the Manor of Studham, on an Iſſue directed out 
of Chancery to try the Number of Acres, the Detendanr excepted to a 
Witneſs that had been a Treſpaſſor, as a Servant to my Lord Lee in the 
Lands in Queſtion, and an Action being depending in the Court fer him 
dide, and thereupon the Plaintiff was Nonſuit. 2 Keb. 435. pl. 16. 
Mich. 20 Car. 2. Tucke v. Sibley, 

18. On a Trial at Bar upon a Hire facias to avoid a Patent of the Of- 

of Searcher, exception was taken to a Witneſs that he was to be De- 
futy to the Party who would avoid the Patent. And by the Opinions of 
the 3 other Judges, contra Twiſden, he was allow'd ; becauſe the Suit 
is between the King and the Patentee. Mod. 21. Mich, 21 Car. 2. 

B R. Owen Hanning's Caſe. 
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19. It a Man promiſes another that if he recovers his Land the othe ba 


have a Leaſe ot it, he is no good Witneſs, per Twiſden J. Mod. 21 
Hanning's Caſe. ; 


36 


Serjeant 20. A Queſtion was, Whether one E. who was Bail for the Plain 
M py "BO againſt whom a Fudgment was had, quod computet, ſhould be allow d 
con. Evidence for him in the Court of Chancery, becauſe he ſwears to dif. 


teſted Rule charge himſelf in Caſe the Plaintiff proves inſolvent. The Order was b 
in all Caſes Conſent, that the Plaintiff putting in another Bail ſhall be allow a3 . 


uhatſocver, yidence, as far as by Law he may. Finch. Rep. 247. Hill. 28 Car 2 


that it is a i 
good Excep- Calcham v. Spatman. 


tion againſt a | | | 

Witneſs, that he is either to be a Gainer or Loſer by the Event of the Cauſe ; whether ſuch Ady 
direct and immediate or conſequential only. And this ſeems to be the Reaſon why he whois B for the 
ay 4 cannot be an Evidence for him without Conſem (as well as in ſeveral other Cafes there cid 
awk. Pl. C. 433. cap. 46.S 24. ; 


Lad 
— 


Ir was ruled 21. One that laid a Wager was admitted to be a Witneſs, he hart 
. fog own'd rhe Wager Joſt, and paid it; otherwiſe nor. 3 Lev. 154, Mich 
Prins in 35 Car. 2. B. R. Reſcous v. Williams. 

Middleſex, 


That where a Han makes kimſelf a Party in Intereſt after a Plaintiff er Defendant bas an Intereſt in lu 
Teſtimony, he may not by this deprive the Plaintift or Defendant of the Benefit of his Tefimory 
Skin, 586. Trin. 57 W 3. Barlow and Vowell. As if a Man be a I itneſs of a Wager, and after 
betta, this ſhall not be a Reaſon to except againſt his be ing ſworn to prove the Wager. Skip, 5%6 
Barlow and Vowel. 

So where one was produced as a Witneſs who had laid a Wager abcut the Merits of the Cauſe, yet it 
was ſaid that a Witneſs can't by any Act of his own deprive the Party of his Evidence, but it influence; 
his Teſtimony very much, whereupon the Waitneſs was examined upon a Foire dire and denied that he 
got or loſt, and then examined as to the principal Matter; per Holt. Comb. 340. Trin. W. z. B. R. 
Anon. Laying a Wager in a Cauſe is no Hindrance to his beiog a Witneſs; for the other hn 
Intcreſt in his Evidence x hich he cannot deprive him of; per Gould J. 7. Mod. 31. Trin. 1 An&8 
George v. Pierce. 


22. In Caſe againſt the Officers of the Cuftom-houſe for refuſing to clear his 
Ship and ee Cockets, the Oeellien 1 5 Kei ee, if the 
Owners of Goods aboard might be ſworn as Evidence to prove him Mifa 
&c. it was urged that they might as well as one Mariner to prove Wage 
que to another ; but anſwer'd that there the Contracts are ſeveral, and 
ſaid that one Commoner cannot be Evidence to the Right of Common 
in an Action brought by another, and thereto anſwer'd that the Right is 
intire, and that he ſwears a Title to himſelf, and ſo here they are all 
concern'd in one Bottom and in one Ad venture, and therefore could not 
be ſworn ; and of that Opinion was the Court. Skin. 174. Paſch. 36 Car. 
2. B. R. Sandys v. the Cuſtomhouſe Officers, 

23. But the Plaintiff having declared as ſole Proprietor of the Ship and 
Tackle &c. and the Witneſs [wore that at the Time of the Action brought, 
he was equally concern'd in every Thing, but that he long fince had ſold tis 
Intereſt, 1 that now he was not que Farthing concern d in the Conſequence ot 
the Cauſe ; yet the Court held that he was no competent Witneſs, and 
that for the other Reaſon the Plaintiff ſhould be Nonſuired, and fo he 
was. Skin. 174. Sandys v. Cuſtomhouſe Officers. | 

24. Under the Statute of Diſtributions none of the Children of the Int/- 
tate can be admitted as Evidence; per Jeffries Ch. J. Skin. 223. Hill. 
36 & 37 Car. 2. B. R. Palmer v. Alicock. 

25. If a Reward be promiſed to a Perſon for giving his Evidence before 
bs gives it, this, it proved, diſables his Teſtimony. 2 H. Hitt. PL C. 
280. 

26. And fo Ld. Hale ſays, for his own Part he has always thought, 
that if a Perſon have a Promiſe of 4 Pardon if he give Evidence agi 
one of his own Confederates, this diſables his Teſtimony if it be proved 
upon him. 2 H. Hiſt. Pl. C. 280. ic 
| 3 27. 
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27. If Tenant robs bis Lord, or the Leſſee for Life the Reverfioner, or a 
Rejiant the Lord of the Franchiſe, that hath bona Felonum, theſe may be 
Witneſſes upon an Indictment or Trial of the Felon, * 
the conſequential Advantage that accrues by the Attainder or Conviction 


the Party, yet the Credibility of their Teſtimony is to be left to the 
hay 2 HI. Hitt, Pl. C. 281. . 
28. But if A. has a Promiſe or Grant of the Goods of B. arręſted of Felony, 
in Caſe he be convicted, Ld. Hale ſays, he ſhould never allow A. to b 
1 Witneſs to convict B. tor he by his own Act after the Felony commit- 
red ac _ Intereſt, and fo acts and ſwears tor his own Advantage. 
Hiſt. PI. C. 281. 
; 5 It was proved at the Trial that the Mot her had made a Bargain 
with the Leſſor of the Plaintiff, that iz Caſe he recover d the thould have 
: Thouſand Pounds and the Thirds of the Eſtate, and therefore the was not 
admitted ro be a Witneſs, 3 Mod. 84. Mich, 1 Jac. 2. B. R. Hicks v. 
e. 
we In an Information on the Statute of Deer Stealing, Exception was ta- 2 Show. 489. 
ken to a Witneſs becauſe he was Party and Proſecutor. And by the Ch. J. S. C. ſays the 
the Miſchiet of the Party's being like to torſwear himſelf for Gain, _ uck 
might have. been a good Objection ro the Act before it was made, but it this Ramp. 
is none now. And the Exception was over-ruled. Comb. 35. Mich. tion, and 
2 Jac, 2. B. R. The King v. Drake. Herbert Ch. 


declared it 
unreaſonable ir ſhould be ſo; but here was a particular Law which made the Offence and hen a Par- 
ticular Form of proceeding, and afterwards the whole Court deliver'd their Opinion that it was well 
enough ; and difallow'd the Exception. 


31. A Patron in Ejectment is never permitted to be a Witneſs to 
maintain the Title of his Clerk. 4 Mod. 17. Paſch. 3 W. & M. B. R. 
in Caſe of Jones v. Beau. 

32. Upon Capture of a Prize, one Part was agreed to belong to the Maſ- 
ter, and the other two Parts to the Owners ; the Maiter d:ſpoſes of 100 
Cheſts of Lemons to A. B. tor to be ſold, they being bona Peritura, and at- 
ter brought an Action of Account againſt A. B. and upon Evidence at 
Guildhall a Mariner was allow'd to be ſworn, tho? it appear'd that he 
was to have a Share of the third Part of the Maſter ; for per Holt Ch. ]. 
the Maſter is accountable to the Mariners tor their Share, the which they 
ſhall recover of the Maſter whether he recovers in this Action or no. 
Skin. 403. Mich. 5 W & M. B. R. Anon. 

33. Holt Ch. J. ſaid, that he was not ſatisfied that a Perſon intereffed 
can be Evidence in any Caſe, tho' in a Criminal Matter. Comb, 360. 
Paſch. 8 W. 3. B. R. The King v. Dean. | 
34. A Perſon contracted is no Witneſs on a matrimonial Contract, nor Where the 


in an Information thereon. Comb. 360. Paſch. 8 W. 3. B. R. King v. 2828 
we whether A. 
B. was mar- 


rid to C. D. before be had married E. F. or no, C. D. was offer'd to be produced a Witneſs to prove that 
22 not married to A. B. but the Court would not admit it. 9 W. B. R. L. P. K. 556. Tit. 


33. In an Information for a Cheat, the Fact was thus; A Mother in 1 Salk, 263 
Law agreed to give her Son in Law 5 l. and he by ſome Trick 8 upon Pl. . 
ter, altain' d her Hand 10 a Note of 100 J. for which he was now indicted, — 88g. 
ad upon the Trial it was a Doubt whether the Woman ſhould be ad- As a Mo- 
mitted to give Evidence, And Holt Ch. J. held, that the being in ſome tive to in- 
e coneern'd in the Conſequence of this Suit, it =_ ſome Meang fluence — 
to diſcharge her of the 1001. the ſhould not be admitted to give Evi- Jus, - 


8 : sf * . Cannot well 
; for tho the Verdict in this Information could not be given in be prevented 


Evidence in a Trial upon the Note, yet doubtleſs they would “ inention tho in Law 
u. Ruled by Holt Ch. J. at the Sittings at Guildhall. Ld. Laym. Rep. hay no Evi- 
396. Mich. ro Will. 3. The King v. Whiting. 8 Hoek E c 


85 433. cap. 46. 
36. Action 552. 4 
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ket round, had not ſo many Feet of. Ground toward the Market belong 


” Cw — 


36. Achion on Agreement in Writing was brought in C. B. and Verdict fe 
Plaintitt and 100 1. Damages, an Information was brought for the Forgery, 
now the Defendant below was denied to be a Witneſs to convict bia 
Cired 12 Mod. 339. In Caſe ot the King v. Warden of the Fleet. 

37. Original Drawer, who was offer d as an Evidence in an Ag; 
upon a Bill of Exchange to prove that he did not draw the Bill, was de. 
nied, becauſe at laſt rhe Burden mutt tall upon him. 12 Mod. 345. Mich 
11 W. 3. Anon. 

33 Two Perſons claiming ſeveral Rent-Charges by the ſame Deed 
can't be Wirnetles tor one another, becauſe concern d in Intereſt ; but it 
one of them releaſes his Rent Charge, and that is proved, he may be ex. 
amined as a Witneſs. 2 Vern. 375. Trin. 1100. Ld. Culpepper „ 
Fairfax. a 

39. The Queſtion upon Evidence was, Whether every Houſe in the Mgr. 
it 
it? A Houſekeeper who pretended the like Intereſt betore his Door, on, 1 
derived his Title under another Perſon, was denied to be a Witneſs. 12 
Mod. 3712. Paſch. 12 W. 3. at Niſi Prius coram Holt Ch. J. Farmers d 
Newgate Marker v. Dean and Chapter ot St. Paul's. 

40. One Creditor may be a Witneſs to prove Aſſets in an Action by u- 
other Creditor ; per Holt Ch. J. 12 Mod. 385. Paſch. 12 W. { 
Anon, 

41. In Information for building of Locks upon the River Thames, it is 19 
Exception to a Witneſs here that he contributes to carry on the Suit, of 
that this publick Nuſance was to his private Nuſance; per Holt Ch. |, 
12 Mod. 615. Hill. 13 W. z. The Rex v. Clark, | 
42. 4. being indebted to B. gives him a Note in a feign'd Name far the 
Devt. After the Wife of B. runs away with another Man, and takes the 
Note with her; A. pays the Money to B. The Perſon with whom the Witt 
ran away ſues A. tor the Money in the teign'd Name; and at the Trill 
B. offer'd ro make Oath ot all this, but was rejecten by Holt Ch. ]. 
for it was to prove a Right in himſelf to the Money received from 4. 
for which otherwiſe he was accountable ro A. 12 Mod. 564, 56; 
Mich. 13 W. 3. At Niſi Prius before Holt Ch. J. Anon, 

43. Mr. R. Vaughan ſent a Box, with 100 Guneas &c. in it, by T. th 
Bath-Carrier to London; upon which Box the Direction was only, To Mr. 
Vaughan, Member of Parliament. T. carried the Box to London, and ujou 
his Arrival C. an Inn-keeper in Piccadilly, came to Z. s Inn for Goods diretted 
to be left at C. Houſe. Afterwards this Box being loſt, Tiley pretended 
that it was delivered to C. among other Goods, Upon which 7. brought 
an Action ot Trover againſt C. And ar the Trial at the Sittings at Welt 
minſter, betore Holt Ch. J. Mrs. Vaughan, the Wife of Mr. Vaughan, was 
produced to be a Witneſs, to prove what was in the Box ; and Holt Ch. J. 
refuſed to admit her to be a Witneſs; becauſe Whether T. recovered ot 
not, this Verdict might be given in Evidence by Mr. Vaughan, in an 
Action to be brought by him againſt T. with Oath made of what was 
ſworn for T. in this Trial. Ld, Raym. Rep. 744. 13 Feb. 14 W. 3. 
1701. Tiley v. Cowling. | 

44. A 'Trial at Bar concerning Boundaries of Lands. The Lands lay 
in 2 Pariſhes. The Parſon of one of the Pariſhes was refuſed, becaule he 
might enlarge his own Pariſh, and conſequently the Tithes. But one 
that about j Tears before had taken the Profits, under the Title of one 4 the 
Parties, was received as a Witneſs, becauſe now he might plead the 
Statute of Limitations, 7 Mod, 63. Mich. 1 Ann. B. R. Ld, Wharton 
v. Sir John Robinſon. 

45. Where a Man is interefled in the Conſequence of that which be 
ſwears for, it it be ſo that the Doing the Af, which he is by his Ei- 
dence to invalidate or ſer aſide, was a Mgans to obtain his Liberty, ot n 
Exemption from Corporal Puniſhment, he ſhal! be a Witneſs, (as in o 
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Tſe of Dureſs, tho? it be to ſet aſide his own Bond) yet it being given 
— his Liberty, he ſhall be a Witneſs. Alſo whety the Nature of 
by Thing admits no other Evidence, As it a Woman give a Note or Bond to 
Man to procure her the Love of J. S. by ſome Spell or Charm, in an 
Inditment for the Cheat, tho? it tends to avoid the Note, yet ſhe ſhall 
dea Witneſs ; per Holt Ch. J. at Niſi Prius. 5 Mod. 119. Mich, 1 Ann. 
in Caſe of the Queen v. Sewell al. Beaus. | N TH 

. In Caſe for managing the Defendant's Ship ſo negligently that it ran 
mer the Plaintrff 's Barge, the Declaration fer forth, That he was poſ- 
{Fd of the faid Barge, laden with divers Goods and Merchandizes ; 
1nd Holt Ch. J. would not ſuffer he Pilot to be a Witneſs, becauſe he 


vn anſwerable, if faulty in Steering, to the Maſter, 1 Salk. 28, pl. 


12. Hill. 2 Ann. At Niſi Prius, Martyn v. Hendrickſon. 

47. If A. advances Money to carry on a Cauſe, and has a Security depo- 
red in his Hands for it, Part of which is the Thing in Demand, tho' the 
Reidue of the Security, excluſive of this, is ſufficient Security tor the Mo- 
rey ; yet he cannot be a Witneſs in the Cauſe, becauſe he ſwears to mend 
his own Security ; per Holt Ch. J. 2 Ed. Raym. Rep. 1008. Hill. 2 
Ann, Norris v. — 1 N 

48. The Plaintiff as Executor brought an Indebitatus Aſſumpſit, for Teſ- 
Money received after his Death to the Plaintiff *s Uſe, At the Trial 


the Debtor, who paid the Money to the Detendant, was produced as a Mi- 


ws to prove the Payment; but he was rejected. For per Holt Ch. J. 
tho] the Plaintiff, by bringing this Action againſt the Receiver, has 
determined his Election of ſuing the original Debtor, and allowed the 
Payment to the Defendant ; yet it he be nonſuited, the Matter is at large 
ain, and he may ſue the Debtor ; ſo that he now ſwears to diſcharge 


himſelf, and conſequently is no good Witneſs. 6 Mod. 151. Paſch. 3 


Ann. B. R. At Nih Prius, Clerk v. Dealy. 

49. Six thouſand Pound was deviſed to A. and B. in Truſt to purchaſe 
Lands to be ſettled on F. G. for Life, with Remainder to his Sons in Tail in 
Contingency, Remainder to V. G. for Lite, with contingent Remainder 
0 his Sons in Tail, Remainder to H. K. in Fee, with Power to make Leaſes 
far the Leſt Rent that could be got &c. F. G. made a Leaſe to Crooke, ren- 
dering 170 1. per Ann. Rent, and died; and the ©neftion was, W het her 
the Value was 21ol. per Annum at the Time of the Purchaſe or not. The 
Iruftees were produced as Witneſſes to prove it; and it was objected, that 
they were not Witneſſes, becauſe K. the Remainder-man, not joining in 
the Purchaſe, and who now conteſted the Leaſe, if the Lands were not of 


that Value, it would be a Breach of Truft in the Truſtees, and they would 


be liable in Chancery to make Satisfaction to the Ceſtuy que Truſt, and 
therefore they were to give Evidence to excuſe themſelves. Sed non al- 


lcatur per Curiam, and they were ſworn, and gave Evidence. 2 Ld. 


Raym. Rep. 1166. Eaſt. 4 Ann. Kinſman v. Crook. 

50. The Court ſeem'd to think that the Informer himſelf cannot be a 
Witneſs, tho* objected that this would render Convictions impoſſible, 
wleſs Perſons had Witneſſes with them; tor he is only nominal, 
ad any Body's Name may be made uſe of. 10 Mod. 156. Paſch. 12 
un. B. R. The Queen v. Bradley. * 


51. In ſome criminal Caſes intereſted Perſons are allow'd as Witneſſes, * Conſtant 
4s where the * Owner proſecutes an Indictment of Felony tor folen Goos E 


and the ve 


e is concern'd in Intereſt ; for he will be inticled to Reſtitution, an 


yet his Evidence is admitted. So in removing an Indictment by Certio-'21 H. 8. 

'ari from the Seſſions to B. R. tho? the Proſecutor in that Caſe, if the cap. 11. 
ant be convicted, is by that Statute intitled to his Colts, yet he 22 
b allow d as a Witneſs. So where tho a Man will, in caſe of Convic- HG! 
don, be intitled to 40 1. yet his Evidence ſhall be received. And per to the Par- 


Parker Ch. J. as to the Caſes where 40 l. Reward &c. they admit of this ty proſe- 


anſwer, That the Intention of thoſe Acts will be quite defeared, if fo 
the Reward is to take off the Evidence, The ſame Anſwer may ſerve 


5B to 
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makes it to the Caſes put upon an Indictment of Felony for ſtolen 

evident that here the Indictment is removed by Certiorari &c. for none in the fir 
AJ e. Caſe, but the Owner, can prove the Property of the Goods; and in the 
ought to ſecond, it the giving of Coſts ſhould take off the Evidence of the Prof. 
be, the Wit- cutor, that Act of Parliament deſign'd to diſcountenance the Remoyi 
neſs to con- of Suits by Certiorari, would give the greateſt Encouragement to they 
— 3 that is poſſible. 10 Mod. 193. Mich. 12 Ann. B. R. The Queen 4 
thereupon Muſcott. 


he is to | 
have Reſtitution of the Goods ſtolen. 2 H. Hiſt. Pl. C. 281. 


52. The Plaintiſf brought an Aion for a Quantity of Stockings fold 
to the Deſendant. The Detendant pleaded it was not he that bought the 
Stockings, but his Son, who ſent them to France in way of Trade; ad 
ro prove this, he would have call'd his S. But by Parker Ch. J. be 
cannot be an Evidence, becauſe here is an Advantage made by way 
Trade ; and to whom this Advantage ſhall accrue, depends intirely y 
this Contract, and now one comes to ſwear that he made the Contrz& 
himſelt. 10 Mod. 291 Hill. 1 Geo. 1. B. R. Reeves v. Symonds, 

5. P. cited 53. The Obligee makes the only living Witneſs to the Bond Executir.— 

=> Serjeant The Executor was al low'd at Law to prove the Hands of the Witneſſes 

Wise Rep, 2 Vern. R. 700. pl. 622. Mich. 1715. in Caſe of Goſſe v. Tracy, 

289. in S. C. 54. In Cuſe againſt a Sheriff for a Falſe Return of Non eſt Inventus to: 
Capias ad Sat istaciendum, the Bailiff cannot be a Witneſs 10 prove that he 
endeavoured to take him, but could not; tor he is no legal Witneſs, becauſe 
he is intereſted in rhe Cauſe, having given Security for his due eie- 
cuting Proceſs, and by conſequence could not be a Witneſs in his own 
Cauſe. 2 Ld. Raym. Rep. 1412. Mich, 12 Geo, Powell v. Hord. 


_ 8 
— 


See (V. e 3) (H. f) Witneſſes. What Perſons may be Witneſſes 


Hob. 213. 1. I ſeems that the King cannot be a Witneſs in a Cauſe by his 
I. 271. 8 C. Letters under his Signet Manual. Contra Hobard's Keports, 


he Certi- . ! a 
fcate was 288. between Abigny and Clifton, in Chancery allow d. 
allow'd upon | 
Proof, without any Exception. — Godb. 199. pl. 285. Trin. 10 Jac. C. B. Lea v. Lea, that upon 
a Certificate by the _ of an Agreement made between the Plaintiff and Defendant, upon a Diſpute 
concerning certain Lands, the Court of Requeſts made a Decree, in the Body whereof the ſaid Cer- 
tificate was mention'd ; and for diſobey ing the Decree the Party was convicted, and upon an Habeas 
Corpus the Court refuſed to diſcharge him; but would adviſe. 

if a Man be indifed of High Treaſon, the en, © cannot by his Great Seal, or Ore Tenus, give Evi- 
dence that he is Guilty; for then he ſhould give Evidence in his own Cauſe. 2 H. Hiſt. Pl C 282 

And ſo in Felony, for the ſame Reaſon ; yet in ſome Caſes the King's Teſtimony under his Great Seal 
is allowable ; as in an Eoin de Servitio Regis, the Warrant under the Great Scal is a good Teſtimoaul 
of it. 2 H. Hiſt. Pl. C. 282. cites F. N. B. 17. Stat. Glouc. cap. 8. 


Attainder of 2, A Man attainted of Piracy is not a Witneſs to prove ano 

hoy” Sc. ther Guilty or Mot guilt of} Piracy. p. 15 Ja. B. R. Pet Ci 

Cuſt of Ex- lam, in one #4ford's Cale, upon Evidence at Bar. 

Wunend *rhile it continues in Force. 2 Hawk. Pl. C. 432. T6 46. S. 19.—— But then the Record 
2H. 


| be actually produced in Court. Ibid. 433. S. 20—2 Hl. Hiſt. Pl. C. 278. S. P. Or vouch the 
Re he Convictions alleged. * ; 


Roll in Court o 
3. Jf a Man upon Examination accuſes another of Piracy, aud 


after he himſelf is attainted of Piracy, and after, being prick d in his 


Colt 


K 
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Conſcience, ſends for the Party accuſed, and acknowledges before 


Wirnelles, that he accuſed him before falſely, and by Procurement of a 


c:ranger, pet this Confeſſion ſhall not be taken to enfeeble his Teſtt- 
mony made betore bis Attainder, becaule it is made by a Man at- 
tunted. 0. 15 Ja. B. R, #09/ord's Cale, Per Curiam, preter 
Dodertvge, who leem d to incline e contra. : 

4. A Feme Covert Cannot be a Witnels tor or againſt her Baron, be- It was re- 
cauſe they are one in Law; and by this Dilpleaſuremay ariſe between dolce 
them, or Berjury, or other great Jnconventence, Co, Litt, 6, b, cn 

Perſon, be- 

ween Party and Party, the Wife cannot be a Witneſs againſt her Husband, according to Co. 1 Litt. 6. 
ut between the King and the Party upon an Indictment, ſhe may, altho' it concerns the Wife her- 
F Hutt. 115. 116. Paſch. 7 Car. Ld Audley's Caſe. But this Caſe was denied Raym, 1. Mich. 
iz Car. 2. B. R. in Mary Grigg's Caſe, where it was held that ſhe is to be admitted a Witneſs againſt 
ter Husband, and ſo Vice verſa in no Caſe but Treaſon. Vent. 244. Trin. 25 Car. 2. B. R. in 
Brown's Caſe Hale Ch. J. ſeems to admit S. P. in Caſe of a Feme de jure hut in his 

+ Pl P. 301. he 8 a Feme Covert is not a lawful Witneſs againſt her Husband in Caſe of Trea- 
qu, yet in Ld Caſtle javen's Caſe, upon an Indictment for a Rape upon his Lady by another, by her 
Hagband's preſent Force, ſhe was received as a Witneſs, by the Advice of the Judges that aſſiſted at 
that Trial; and upon her Evidence he was convicted and executed. S. C. cited by Holt Ch. J. 12 
Mod. 340. Mich. 11 W. 3. in Caſe of The King v. The Warden of the Fleet ; And ſays, that be- 
auſe it was a Rape upon her Perſon, ſhe was received to give Evidence againſt her Husband. 


A Feme cannot be a Witneſs to prove a Man to bea Villein. Co, Co. Litr. 6. 


Lit, & d. in, Cites 
Flea, lib 2 cap. 44. [But in Selden's Fleta, it is pag. 111. Cap. 57. S. 16. Mulicres ad Probationem 
fatus Hominis admitti non debent } 


6. Oftentimes a Man may be challenged to be of a Fury, that cannot be 
challenged to be a Witneſs ; and therefore, tho' the Witneſs be of neareſt 
Alliance or Kindred, or of Counſel or Tenant, or Servant to either 
Party, (or any other Exception that makes him not infamous, or to 
want Underſtanding or Diſcretion, or a Party an Intereſt) tho it be 
roved true, ſhall not exclude the Witneſs to be ſworn, but he ſhall be 
<a and his Credit upon the Exceptions taken againit him letr to thoſe 
af the Jury who are Triers of the Fact, inſomuch, as ſome Books have 
ſud, that tho* the Witneſs named in the Deed, be named a Diſſeiſor in 
de Wrir, yet he ſhall be ſworn as a Witneſs to the Deed, Co. 


Litt. 6. b. 


f) Evidence. Vat Evidence the Jury may hade with See (G. 8) 
them after Evidence given. 


. Jury cannot ſee nor carry with them any other Evtdence, 8 P. And 
yea t which is delivered ro them by the Court, and by nl Hake of 
the Party himſelt brought into Court upon the Evidence ſhewn. 11 P. hey tate an 


418. Eſcrewl out 
of Court, and 


paſs for the PlaintiF, if this appears upon Examination by the Court, this is Cauſe to arreſt the Fudgment, 
nota. Br, General Iſſue, pl. 85. cites 11 H. 4. 17. : | 


2. Upon Evidence to a Jury to prove J. S. to be Heir to W. S. SA? 
the Court will not acc a7 1 Pedigree rawn by a Herald at Arms 8 0 
for Evidence, nor will ſuffer the Jury to have it with them, but is TA. 10 He 


only Information for Direction. BD. 8 Ja. B. between e rald's Books, 
Fad mp 08 
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In wt hat Plumpton and Robinſon. . 12 Ja, B. without an f — 
hall be 20. iT other ſubſtantial Batter. Per Curtam, Þ Proof by Ou, 


mitted as Evidence, arid what ſhall be Evidence to prove a Pedigree, ſee Tit. Evidence. 


3. Jf an ne 2 _ 19 + Chancery, of Witneſſes ex, 
mined there upon Oat 0 are dead, the Jury ſhall have | : 
12. 10 Ta. ** between Tomlinſon and Croke. : 0 * X ny them, 
4. Bur if the Eremplification comprehends ſome Witneſſes who 
are dead, and ſome who are * the Jury ſhall not have it wth 
them. D. 10 Ja. B. between 7om/inſon and Croke. 
5. No Deed, or Writing whatſoever, ſhall be privately or ſeeretl 
delivered to the Jury, that was not openly ſhewed, Heath's Max * 
cites 11 H. 4. 17. 4 
Br. General! 6. In Naſte they were at Iſſue, and the Waſte was aſſigned in ſeo 
Iſſue, pl. C. Places, and the Plaintiff would have delivered to the Jury a Copy of tle 
cites S. C. Places; and the Court denied it, unleſs by Aſent of Parties ; by which 
it was afterwards delivered to them Ex aſſenſu Partium. Br. Jurors pl, 
1. cites 9 H. 6. 66. 
7. No Copies ot Books ſhall be delivered to the Jury, but wich de 
Conſent of both Parties. Heath's Max. 94. cites 9 H. 6. 6. 
Heath's 8. Note, it ſeemed to 3 Juſtices, that a Fine indented, and not exempliful 
Max &c. 94. ſub Sigillo &c. ſhall not be delivered to the Jury. And Wideſlade lad, 
cites 8. C. that it has been often uſed to deliver ſuch Part of the Fine to the Jury; 
but the contrary is uſed at this Day. And after it was delivered to h 
Jurys with Aſſent of the Plaintift. Br. General Iflue, pl. 8. cites 14 
I I £0 
S. P. Br. 9. Entry in Nature of Afjiſe, the Party after Iſſue joined gave in Ex. 
General gence an Inquiſition found before the Eſcheator ; and becauſe it was not u. 
_ J- emplified under the Seal of the Chancery, theretore per Brian and Choke, 
4. 25— this ſhall nor be delivered to the Jury ; tor it is no better than « Telt- 


S. P. Heath's monial. Br. General Iſſue, pl. 45. cites 21 E. 4. 38. 


Max. 94 
cites 11 E. 4. 25 & 38. 


Any Paper 10. Writings or Books, which are not under Seal, cannot be delivered 
under Seal, to the Jurors without the Aſſent of both Parties; but being delivered by 
or not under the Court without ſuch Atlenr, neither of the Parties can avoid the Ver. 
Seal, may be \. 

vive in Eri dict, becauſe they were given in Evidence before. Cro. E. 411. pl.1. 
dence; but Mich. 37 & 38 Eliz. B. R. in Caſe of Vicary v. Farthing. 

nothing 

may be delivered in Evidence to a Jury, but that which is of Record, or under Seal, but by Conſent 
The Chirograph of a Fine may be given in Evidence, but not delivered to a Jury in Evidence. But R. 
covery may be delivered in Evidence; Per Witherington Ch. J. in delivering the Opinion of the Cour 
Hill. 1655. 2 Sid. 145. Olive v Gwin. 


2 H. Hiſt. Pl. C. 307. ſays, If a Piece of Evidence under Seal be read in Court, the ought regular- 
ly to have it with them; but not if it be not under Scal. » he Jury ong 


11. Richardſon demanded of the Court, if there are ſevera! Depyjitions 
under the Great Seal given in Evidence, and ſome are read, and jome nt, 
whether the Jury may take them with them trom the Bar? And they 
all anſwered they might, becauſe perhaps ſome were not read tor Short- 
neſs of Time, or one was to the ſame Purpoſe of thoſe as were read, and 
being under the Great Seal, they may have them. Litt. Rep. 69. Mich. 
3 Car. C. B. Anon, 


(k. f) Je. 


— 


— 


x 
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kf) Merdidt. What Thing the Fur nd. In 
Jo | Kg of fe Thus > 9 


IN Conſpiracy for a Conſpiracy at one Day, the Jury may find See (D 

] him Guilry at another Day; for the Day 5 but fe ant 20 * of 4 
6. 34: | nding 

a So] in Treſpals of Battery at one Day, and Defendant juſtifies — oh 

at another Oay, with Traverle betore and after, he may be found before or 

Futity at another Day. 20 Þ. 6. 14. b. after the Day 
eh tn Creſpaſs of Battery of a Servane, the Defendant may i" f f. 

be found guilty at another Day and Year than the Day and Bear al- fore the Suit 


leged, 39 E. 3. 1. Adjudged. — 
ro. E. 53. 
Hill. 29 Eliz. B. R. The Sheriffs of Norwich v. W 


4 [Bur] in Treſpaſs of og ſuch a Day and Year, if the Defen- 2 Brown. 
unt agrees with the Plaintiff in the Day, Year and Place, and pleads 82. 

the Battery was De ſon Aſſault demeſne, and Plaintiff replies 1 

ſon Tort demeſne without ſuch Cauſe ; and upon this the De- gaw, s. C. 
tmndant gives in Evidence the Aﬀlault of the Plaintiff, the Plaintiff *djornarur. 
cannot give in Evidence a Battery at another Day ; for when the . en. 
Delendant agrees with the Plaintiff in the Time and Place, and 
the [Plaintiff Joins Jfſue upon it, this is made Parcel of the Jfſue. mer, S C. 


Ct, 11 Ja. B. between Downes and Shumſbee, Per Curiam. 7e 
y the Opi- 


nion of the whole Court. See (C. f) pl. 3. 4 and the Not: there. 


(Lf) Verdict per Pais County. ere the Iſue see (F. a) 
upon a collateral Thing is tried in a foreign County, n 
by hum the Principal ſhall be tried, or Acceſſary. 
Damages. | Ii here the Damages ſhall be tried by the 


Jame Jury. 


. 12 Treſpaſs, if a Releaſe be pleaded in a foreign County, and * Br. Da- 
there it is tried for the Plaintiff, there it ſhallbe inquired of the 748 e! 
Vamages by the ſame Inquetſt. 21 All. pl. 14. by Green. * 44 E. 8. C. 


2 In Treſpaſs of Cloſe and Houſe broken, if Arbitrement be plead- Becauſe the 
In another County, and there found for the Plaintiff, the ſame 1 are 
ut ſhall tar Damages for the Treſpaſs. 11 Þ. 4. 57. b. 13 H. 


1 

Br. ma- 
ges, pl. 53. 
2 Cites 11H. 
4 57. Per Thirn and Culpep. — But in Aſſiſe, or other Plea of Land, it is otherwiſe ; for there the Da- 

are not Principal ; and therefore for the Foreign Releaſe, or Foreign Iſſue tried, the Damages 
hs _ by the County where the Land lies, and the firſt Action brought. Br. Damages, pl. 103. 

21 Afl. 14. | 


3. If in Avowry for Homage Tender is alleged in other County, and SALA 
there the Tſſue tried for the Avowant, the ſame Jnqueſt ſhaft tar Oa- Rio > ahh 
Mages, 11 H. 4 5. b. 21E, 3. 12. AdzuPpged, 56. b. Adzudged, c ce, 

4 becauie pl. 64. cites 


r 4 , 


am "Trial, * of 
L 3 3 7 4 - 5 „ 5 | 
| 2. 3- becauſe the Damages are for the tortious Taking ; and if they gyp 18. 


blog not inquire, it ſhall be inquired by Jnqueſt of Office; | 
vi 28 cires taint ſhall tall. 11 b. 4. 57. b. 44 E. 3. 6. h. C. B. Dow, 21 n an 


655 12 3. 12. b. Adjudged. 36. b. Wjudged. 21 All. pl. 14. Fact u 

and lib. a 

4 S. P. Adjudged and affirmed in Error. Jenk. 20. pl. 38. cites 30 Aſſ. 38. 2 

0 
When a 216 1 5 13- 
Yet 4- It a Releaſe be pleaded in foreign County in Aſſiſe; and 

Bar 35 bead. it iS FOUND for rhe Plaintiff, the ſame Jnqueſt thall tax Das fre 
Real er the Profits, Contra 11 Þ. 4. 57. b. Contra 21 E. 3. 3). 21 0g out 
Perſonal * pl. 14. — 
tion, as Re- 
lee &c. in foreign County, the Jurors that try ir ſhall afleſs Damages for the Profits of the Land and ( 
the other County, and ſo by a Mean ſhall inquire of T hings local in another County, which ther hall 
could not originally do ; Quia multa conceduntur per Obliquum, quz non conceduntur de Directo: av you | 
when they try the Matter of the Bar, they ought, upon pregnant Evidence, to try all Dependent ther. kde f 
upon, as Damages &c. 6 Rep. 47. a. b. the 4th Reſolution in Dowdale's Caſe. tein 
Br Judg- 5. The ſame Law in Writ of Coſinage or Aiel. 10 H. 6. 10. Cyr i 
ment, p!.144-tta 21 E. 3. 57- 7 
San 6. In an Action of Waſte tor Waſte in 2 Vills in ſeveral Hunde: af 

in the tame County, If the Iſſue be Whether one be a Vill by irfelt, ar Ay 

not, and by this Vill the Iſlue is tried, i they find for the J2laintif * 

the Hall inquire of the Damages of the Watte in the other Vill. Br. 

» 6. 67. Clitld. 

2 7. Jn Treipats, if Defendant pleads a Releaſe in another Hundred il 2c 
in the tame County, and there the Iſſue ts tried for the Plaintiff, the 5 
ſhall inquire of the Damages of the Treſpaſs, 9 0. 6. 67. | 

$. In Treſpaſs in one County, if the Oefendant pleads Villeing: I; 
inthe Plaintiſt, as regardant to his Manor ot D. in another County, tg one | 
„Er Da- Which the Plaintiff wo Frank, and of Frank Eſtate, and this! Abt 
mages, pl. tried by Atient where the Manor is; it he be wund Frank by Verdic, may 
28. cires the [ane Inqueſt map inquire of the Damages, becauſe by the Pian Ma 
- the Treſpaſs ſuppoſed in the Count is not dented, but in a Yanner 
acknowledged. 44 Aff. 4. Adjtidged. * 44 E. 3 6. b. 
In Aſſiſe, if 9. In Athſe of a Rent-charge againſt an Intant, upon a Deed dated in 
foreig Decd a foreign County, and the Tenant pleads Ne charga pas by the Deed, 
ban iu. by which it ts adzourn'd and try d againſt the Tenant in the forgi 1 
fant, there C. Fin the The {lame Inqueſt N pe of the Seiſin of the Plain + 
Foreigner, tiff in the other County; for a Seiſin of a Rent may be in other a 
Bend C2unty than where the Land is, and fo the Afſiſe may well tai: Da 
the Sein Motice of it, 26 All. 3. Oubitatur, 9 
and Diſlei- Pri 
tin. Br. Jurors, pl. 22. cites 10 E 3. 13. [But it ſhould be 10 Af. 13])———Br. Trials, pl. 67. cit 
10 Aſſ. 13. S. C. 
3 Le. 233. 10. In an Action upon the Statute of 32 H. 8. of Buying of Licles 1 
. * C. and the Bargain is alleged to be made in Norfolk, but the Land lies in 
does vorap. Suliolk; the Jury in Norfolk. who tries the principal Iſſue, ſcilicet, 
pear. the Bargain, may alto find the Value of the Land which is in = th 


folk ; for it is but an Incident to the other, and Part of the Jl 
cannot be tried in one County, and Part in another, (It ſcems 
that the general Jfſue was pleaded, + 31. 32. El. B. R. between 
Pike and Haſſen ũdjudged. | 
11. In Aſliſe, the Tenant * a Releaſe in a foreign County, by which 
the ae is adjourn'd, and the Deed tried againſt the Tenant in Baut, and 
the Plaintiff releaſed his Damages and had judgment immediately; an 
therefore it ſeems that the Damages ſhall be tried by the Jury of tbe 
County where the Land lies; for the foreign County cannot try che Da- 


mages, Br. Damages, pl. 155. cites 6 Afl. 4. 2. Ta 
12. 7% 
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. Tuo Demandants brought an Action in Middleſex, and after Iſſue the 
Tenant pleaded a Releaſe of the one in London; yet the þr/t Inqueſt ſhall go 

on and inquire of the Damages of all, and if the other Inqueſt find Non eſt 
Fiftum, they ſhall inquire of the Damage after the firſt Verdi? ; and Judg- 
ment ſhall ceaſe upon the firſt Verdict till the laſt Verdict ſhall be 
bound. Br. Damages, pl. 135. cites 10 H. 6. 9. 10. 

13. Treſpaſs of breaking his Cloſe, and cutting and carrying away his 
Trees, the Detendant as to the Vi & Armis and breaking the Cloſe and 
carrying away of the Wood, pleaded Not Guilty, and to the Curting 

eaded Command of the Plaintiff in a foreign County, upon which they 
were at Iſſue there; and the Jury found for the Plaintitt Damages 408. 
ind Coſts, 4 Nobles. And Littleton pray'd judgment. The Court ſaid, You 
{hall not have more Coſts in the firſt County, if the other Iſſue paſſes for 
vou likewiſe ; for the firſt Jury ſhall give Coſts for all. And ſo ſee that 
he foreign County may give Cofts for all, but not Damages; for this ſhall 
te inquired in the proper 2 where &c. But it ſeems by the Say- 
ing of Priſot, that if the Plaintiff would have tarried till the other Iſſue 
dad been tried he might have had greater Coſts. Br. Coſts, pl. 3. cites 


H. 6. 55. | 
"14 Treſpaſs in the County of N. of Aſſault there, and after he counted And the 
that by the ſame Aſſault he loft his Bufneſs in the County of N. and S. which Treſpaſs was 


js mother County; and yer well; tor this is only zo increaſe Damages. oy 
Br. Damages, pl. 87. cites 37 H. 6. 2. 3. Aſſault was. 
Br. Lieu &c. 
29, cites S. C. Br. General Iflue, pl. 31. cites S. C. — Br. Jurors, pl. 17. cites S. C. 


pl 
Verdict, pl. 79. cites 8. C. per Priſot. 


15. And where my Receiver is of my Land in 3 Counties, and is beat in Br. Lieu &c. 
one County, by which I am at a Loſs by not receiving in the 3 Counties; the 4 erg 
Action ſhall be where the Battery was, and yet the Jury ſhall give Da- B. General 
mage in Reſpect of the Loſs in all the 3 Counties, by the giving of the Ifue, pl 31. 
Matter in Evidence. Br. Damages, pl. 87. cites 37 H. 6. 2. 3. Cites S. C — 


Br. Jurors, 
Br Enqueſt, pl. 60. cites S. C. 


pl. 17. cites S. C. 


16. And if a Man detains a Deed of Releaſe from me in the County of Br. Lieu &c. 
M. by which I loſe my Land in the County of E. there in an Action brought pl. Ka Cites 
in the County of M. of the Releaſe, the Jury ſhall give Damage to the 1 3 
auc of the Land in the County of E. per Priſot, Quod non negatur. Br. rue, pl 31. 
Damages, pl. 87. cites 37 H. 6. 2. 3. cites 8S C — 


Br. Jurors, 


Br. Enqueſt, pl. 60 cites S C. —— Br. Verdict, pl. 79. cites S. C per 


pl. 17, cites S. C. 
riot. 


17. Where Iſſue is to be tried by à foreign County where the Damages are o 2 
principal, as in Treſpaſs, falſe Impriſonmeut, or the like ; there the Jury Re 
of the toreign County ſhall try the Damages. Br. Trial, pl. 118. Cites A Jury of a 
21 E. 4. foreign 


County, 
where an Iſſue is join'd that is triable there, may find Damages incident to the Action, for they are 
«ceſſory. Tenk. 20. pl. 38. 


(L. f. 2) 
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(0.f) 


See ( f) (L. f. 2) dat the Fury muſt find. — 


Br. Attaint, 1. J N Attaint, if the Diſſeiſee re- enters and infeoffs the Diſſeiſer 
— 1 after brings Aſiſe againſt him and _ the Taßalal as 2 
and Knivet ing pleaded but given in Evidence, Attaint lies; for the Jury ought 
L 0 to take Conuſance of the Livery of Seiſin, but Contra of Releaſe; lor 
if be not pleaded, it cannot be given in Evidence, and the 
cannot take Conuſance, and thereof Attaint does not lie. Br, 2 
dict, pl 51. Cites 43 Alf. 4r. 

2. Debt upon a Leaſe tor Years againſt F. E. and one J. E. came to the des 221 
Bar and pray*d the Court to mark him; tor he ſaid that there are 2 bf 
E's. in the ſame Vill, viz. the Father and the Son, and the Son is he 0 
now appears at the Exigent, and pray d that the Plaintiff declare apainf 
him, who did ſo; to which he ſaid, that the Plaintiff did not leaſe io tu 2 4 
F. E. who now appears &c. prout &c. And after it was held by the tion 
Court that it is a good Plea for the Defendant, quod non dimiſit ptout N. U 
&c. to the aforeſaid J. E. and the Trial hall be, whether the Leaſe was 4 


made to him who appear d or not, and it the Leaſe was made to another. yer Goat 
this Iſſue is good for the Detendant ; for then it was not made to him, Cann 
for the Law ſufiers him, who now appears, to appear to avoid Vexation; Cont 
and rheretore the Fury ought to conſider, whether the Leaſe was made tohin ung 
who appears, or to another of the ſame Name, and an” ury ſhall not hav 1 wh 
Regard whether ſuch Leaſe was made to one of the Name who dues nt nes $ 


appear, but whether it was made to him who does appear. Br. Miſaomet, 
pl. 49. cites 5 E. 4. 57. 
Br. Barre, pl. 3. If Re/ignation, * Divorce, or ſuch like are given in Evidence to che! 
$1. cites the Jury, they are bound to find it. Br. Jurors, pl. 34. cites ) E Des 
S. G eg 4. 16 
* Br. Trials, 


pl. 102. cues 
S. C. 


4- If a Man pleads that he is net Parſon of Dale, and fo to Iſſue, and 
gives Reſignation in Evidence, the Jury is bound to find it; Quod nota. 
Br, Jurors, pl. 43. cites 9 E. 4. 49. Per Moyle and Littleton. 
Br. General F. In Athfe, the Jury ſhall be charged to find Condition of Frank-tene- 


- 1 
_ 73 ment, which is given to them in Evidence in Pain of Attaint; and yet the 4 | 
8. P. Ang Party ſhall not plead it without ſhewing Deed thereof, Br. Jurors, pl. 47: the 
this if Nul Cites 18 E. 4. 12. ſte 
Torr be 


pleaded. Br. Attaint, pl. 119. cites S. C. per Genny ; Quod non negatur. 


— = 


This Caſe is 6. In Eje&ment, the Jury gave a Special Verdict that the Defendant 
1 11 4 made a Leaſe of the Land to the Plaintiff, he having Nothing in the Land, 
CB. Sutton's and after he enter*d and ejected the Defendant. It was held by Ander. 
Caſe. — ſon Ch. I. and Periam J. that the Leaſe was good between the Parties and 
Le. 206 pl. that the Jury were bound to find ir ſo, or otherwiſe to find the whole 
3 Matter, and then the Court ſhall adjudge it to be a good Eſtate, and In- 
and Dickſon, tereſt between them. Cired per Hale Ch. J. Pollext. 68. in Canc. 1672. 
S. C — in Caſe of Weale v. Lower. 
Sav. 98. pl 

179. S. C. — Cro. E. 140 pl. 2. S. C. 


- I — 2 


. 2 0 


4 
— 


I g. A Verdict muſt be ſufficient in Matter and Form be the ſame ſpe- 


dial or general, and therefore they muſt lay Damages and s where the 
me ought to be found. Trials per Pais, 259. 


M. f) Verdict. „hat Things the Jury may find. In 
Reſpect of the County. 2 


1 * a Treſpaſs local the Jury cannot find the Defendant guilty s P. Br 


in another County, becaule it is local, 9 Þ. 6. 63. General If- 


ſ I 
cites 22 E. 4. 19 Per Starkey and others —— Br. Verdict, pl. 80. cites 8. C.—S, P. Br. * 57 


dss E. 4 1. — The Jury ought to find all local Acts, tho' in another County ; per Cur. 3 Salle. 
64 pl. 10. Anon. | | 


2. Jury of the County of Buckingham cannot find the Foun- 
tation ot a Priory in the County of Dron, becauſe it is local. M. 8. 
7a, in the Exchequer, between Ewer and Moyle. 

. In Replevin, If Tender of Homage be alleged in D. in another 
County, and Upon this the Jnqueſt comes from the ſaid D. they Fol. 689. 
cannot find the Tender in another County for they cannot have gu 
Contiſance of the Tender in another County. 21 E. 3. 1c. b. Ad- any other 
judged, 56. b. Place in the 


. ; ſame Coun- 
y, where the ſame is alleged to be tender d. Heath's Max. 92. cites 21 E. 3.— Br. Verdict, pl. 15. 


cites $. C. 


4 Jn a Real Action the Jury where the Action is brought may find 
the Death of the Defendant in a foreign County; for the Place of the 
death is not material. 28 Aff. 17. Adjudged, 1 Aff, 16. i 
But the Jurp cannot find, That by virtue of certain Deeds Br. Verdict, 
which are dated in a Foreign County, Seiſin was deliver'd of certain yrs 


Land in the County of which the Jury is, nor can take Conuſance juror. pl. 


of the Baking of the ſaid Oeeds. 1 Aff. 16. Adjudged. 20, cites d. C 
6. The Jury cannot take Conuſance of the Time of the Death of Br. Jurors, 
mother in a Foreign County, 1 Aff. 16. Adjzudged, * 


ir Verdict, pl. 24 cites S. C. But Brooke ſays, ſee a Verdict in the County of Lincoln, which found tbat 
tie Father of the Plaintiff died at P. in the County of York, and yet he recover'd, and the Verdict good; for 
they had no Regard to the Place, but if he died ſeiſed or not; for as it ſeems, the Place, which comes by 
tex ing of the * in their Verdict, ſhall not be enter d. Ibid. cites 18 E. 2. 


In an Action of Debt againſt an Heir, the Jury of one County - 8 
may find Atters in another County; for it is not local. Co. 6, 5 
Uczdale 4). D. 10 El. 271. 28 H. 8. 30. b. 1 

it it be in 

(a% of an Heir, on an Action grounded on a Specialty againſt him, and the Point in Iſſue be et, by 
Vicent, it will be ſufficient if he can prove Aſſets any where in England. And it it be Allets in one 

anty, it will be ſufficient to prove Aﬀets in another County. D. 271. pl. 29. Hare v. Butler, —— 
The ury may find A ſſets of Goods in a F oreign County by Evidence given, and ſo of other Things 
tranſitory. 5 — of Things local, as Trees cut, Graſs ſpoil d &c. Br. Verdict, pl. So. cies 22 E. 4 
y——Br. General Iſſue, pl. 76. cites S. C. Heath's Max. 93. cites S. C. Br. Attaint, pl. 
14 Cites Mich. 2 M. 1. that they may find Things tranſitory in other County, but that they are nog 
compell'd to do it. — Bur this was utterly denied per totam Curiam ; for they are bound to find A, 

n any other County whatſoever, under Pain of Attaint. And reſolved, That upon every General 

ve the Jurors ought to find all local Things, which are material in Law to the Point in Queſtion, in 
rhatever County they lie, as Warranty and Aſſets in another County; fo where Land is exchanged for 
in another County, and the like. 6 Rep 47. a. Mich. 3 Jac. C. B Dowdalc's Caſe. 


5D 8. It 


, 
| 
l 
\ 
| 
i 
| 
I 
. 
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5 I an Heir be vouch'd, who ſays that he has nothing by Deſcen, 


Jury of one County may find Aſſets in Co 
= 28 E. 3.91. b. Adjudaed. another Unty, Con 


* Cro. J. 55. 9. So in Debt againſt an Executor, the Jury of one County my 


pl. 23. dic lind Allets in anp other County. Co. 6. * Vowdal!, 47. gd 


Nlchardlon becaule it is not local. + 22 E. 4 19. 6 
v. Powell, 

8. * And. 32. pl. 77. Paſch. 7 E. 6. Anon. 8. P ———3 Le. 2. pl. 4. 6E 6 5 
S. P. admitted | 


And Judgment given in Derby in Debt againſt an Heir, who pleaded ſuch fi | 
affirm'd ; tho" it was objected, that this being a private Juriſdiction they had no Authority to yy 
of any out of it, and that this differs from the Actions brought in the King's Courts, which r 
neral ſuriſdiction. Sed non allocatur ; for this N. is good enough, As an Inquiry may be of Af... 
in Ireland; and ſo the Judgment was affirm'd. Cro. J. 502, 503. pl. 13. Mich. 16 Jac. B. R. * 


v. Carrington. . 
Br. Jurors, pl. 36. cites S. C. that they may ſay that Alten 


+ Br. Verdict, pl. 80. cites 8. C. 


enerally, if they have Aſſets in another County; by the Opinion of ſeveral Juſtices and 
Gr. General Iſſue, pl. 76. cites S. C. J others... 


The finding 10. So the Jury may find Aﬀets in Ireland. Co. 6. Dowga!! 1 
them bey ond 547. 
Sea is Surpluſage. But reſolved, that ſuch Finding is finding the Subſtance of the Iſſue, viz. Aſſetz fr 
Executors ſhal! be charged for Goods in any Part of the World 6 Rep. 47. b. Dowdall's Caſe— 
Cro. J. 55. pl. 28. S. C. by Name of Richardſon v. Dowel, accordingly. 


Br. Juriſ- 11. Where Debt is brought in London upon an Obligation, if the Dif. 

_— pl- dant pleads Dureſs at York, and the Plea is removed into Bank by Writ of 

- Fog + the Chancery, the Bank ſpall try the Iſſue join'd in London, by th 

E. 4. 25. 1 22. 77 a . by the belt 
Opinion; tor it goes to the Juriſdiction, and the Plaintiff is put tos wy 
Original in Bank. Br. Trials, pl. 30. cites 14 H. 

If — Jury 12. In Treſpaſs in D. upon Not Guilty, the Fury may find bim Gully 

4. in another Lill in the ſame County, but not in another County; for this Ver- 

one County dict is void. Br. Treſpaſs, pl. 19. cites 9 H. 6. 62. Per Cur. 

lich is done | 

in another County, upon Not Guilty pleaded find that Guilty generally, Attaint lies. Put if 

Guilty in another County, the Verdi is void, and the 8 ought 2 ſo to — it. Br. reſo bp 

= ** ods _ Br. Traverſe per &c. pl. 14. cites S. C. | 

n 1 reſpaſs of Battery in the County of S. per Priſot, if the Battery was in the C. N. 

upon Not Guilty pleaded find the Treſpaſs, and the Defendant — Attaint lies 705 — 2 

Conuſance out of the County; per Priſot. But Aſhton J. contra; for the Verdict is true and they 

may take Conuſance if they will; but they are not bound to find it, if it was in a Foreign ang Br 

Attaint, pl. 46. cites 39 H. 6. 8.——Treſpaſs of Battery, and Goodt carried away, are not local, and ther- 

fore may be brought in another County than where the Freſpaſs was done; and if the Defendant lays 

Not Guilty, the Jury may ſay that Not Guilty, by reaſon that it was done in another County, and they 

may ſay that Guilty if they will; for they may take notice of an Act, which is not local, done 

County. Br. Lieu, pl. 65. cites 8 E 4. 1—— Br. Jurors, pl. 37. cites S. C 

S. P. And ſo it was agreed, M. 2. M. 1. in Treſpaſs in Londen, 

London, where in Fatt D. was in the County of E. Br. Lieu, pl. 65. 


done in another 
Ibid. pl. 50. cites 2 M. 1. 
of breaking of an Obligation at D. is 
Br. Jurors, pl. 50. cites 8. C 


Br General 13. Where Re/ignation is in I ue, the Fury may find it, tho it appears 
ive, ol by the Evidence that it was in a Foreign County. Br. Verdict, pl. 79. cites 


80 7 E. 4. 15. 16. Per Cur, 
Br. Trials, pl. 102. cites S. C. 


Br. General 14. So of Divorce; and they ought to take thereof Notice upon the Evi- 
TS: dence, tho they are ſpiritual; tor of ſuch Things pleaded to the Writ, 
Br Trials the Court will not write to the Biſhop. Contra where it is pleaded in 
pl. 102. cites Bar. Br. Verdict, pl. 79. cites J E. 4. 15. 16. Per Cur. 
S. C. 
Br. Juror, 15: In Debt againſt Executor, who pleads Ne unques Executor, Ne un. 
pl. 16. cites ques adminiſter d as Executor, if he gives in Evidence that he did not med- 
8. C.— die, but took certain Goods of the Teftator, which the Teftator gave bin di 
D. in a Foreign County, the Jury ought to find this Gitt in the Dn 
uaty 


I 


TT 9 _ 


County, upon Pain of Attaint; Per tor, Cur, Br. General Iſſue, pl. 28. Br Enqueſt, 
ares 9 E. 4 40. ED 


Heath's Max. 83. pl. 92, 93. cites S. C. 


16. Where the Miſe is joined in Writ of Right, the Grand Aſſiſe ought Br. Jurors, 
o find Releaſe made in a foreign County, if he ſhews it to them. Br. Gene- pl 16. Cites 
ul Ifue, pl. 28. cites 9 E. 4. 40. Per Laicon. r 


| Max 93. 
cs 8.C———S. P. For this cannot be pleaded, nor any thing in this Action but collateral Warrany. 
Fr. Encueſt, pl. 59. cites 8. C. 


17. A Man was indifted in Middleſex, becauſe he at D. in the County of 
Mallleſex, procured to F. S. to kill A. B. by which he killed him at F. in 
the County of Berkſhire, and no Exception if it was a good Indictment, or 
wot; and this of Eattery and Death in another County. Onære; for it 
was not argued. Br. Jurors, pl. 4o. cites 9 E. 4. 48. 

18. Upon Iſſue in Decies tantum, the Jury * may find the taking of Mo- The Jury 
wy in another County . viz. that he is Guilty, but ſhall not ſay in may take 
th: County of N. where the Taking is alleged in the 8 of M. Br. Ju- Conufance 


rors, pl. 36. cites 22 E. 4. 19. by the Opinion of ſeveral Juſtices and 2 _ 
others, bound to it; 
Per Starke 
od Aſcue J. and ſeveral Apprentices, But Brook makes a Quzre thereof; for he ſays it appears elſe- 
where, that they ought in Pain of Attaint. Br. Verdict, pl. So. cites S. C. r. General Iſſue, 
*6. cites 8. 

. But Brian was againſt this, inaſmuch as the Party may be doubly c harg d; for if the Plaintiff brings 
Ation in the other County after, the Recovery in the firſt County cannot be a Bar in the ſecond 
County ; but ſeveral econtra. Br. Jurors, pl 36. cites 22 E. 4. 19.— Br. Verdict, pl. 80. cites S. C. 
bt Brook ſays Quære of his Opinion; for his Doubt was, that the Reſceit in the one County, and the Re- 
en in the other County cannot be intended one and the ſame Rent. But this is not much to the Purpoſe, as 
N — it is of a Thing tranſitory.— Br. General Iſſue, pl. 76. cites S. C. Heath's Max. 93. 
cles d. 


19. Foreign County ſhall try Damages in another County. Br. 'Trials, 
pl. 93. cites 7 H. 7. 8. Per Huſſey Ch. ]. 

20. Jury of one County ſhall find a of Grant of Rent-charge in 
one County out of Lands in another County. Br. Trials, pl. 93. cites 7 
H. ). 8. Per Keble. 

21, Leaſe and Releaſe made in a foreign County, ſhall be tried in the 
County where the Land lies. Br. Trials, pl. 93. cites 5 H. J. 8. 

22. In EjefF ment in Kent, the Jury found that the Maſters and Scholars 
& Linkford were ſeiſed of the Land in Oueſtion, being Part of the Manor of 
H in MH. and that they demiſed all their Lands in M. excepting the Manor 
H. under which the Plaintiff claimed; And they found that H. did ex- 
tend to Kent and Suſſex 3 and that the Maſter &c. had no Land in M. but 
the Manor of H. And it was adjudged that the Jury, being only of 
Kent, ought to find that they had no Lands in Sullex, as well as in 


Rent, becauſe the Iſſue, Guilty or Not guilty, depended upon ir. Other- 
viſe where a local Thing in another County is ſpecially put in Iſſue. 
82 in Caſe of Stukeley v. Butler, cites 18 Eliz. B. R. Dorrel 
J Collins. 


(N. f) Ver- 


Trial. 


8 e 


Verdict. What Thing jury may find in Reſped of 
the Place. 


(N. f) In R e peli of the Place in the ſame County. 


S. P. Br. 

Treſpaſs, pl 
19. cites 9 ; 
Mea 


I. 12 Treſpaſs of Battery, if Defendant pleads Mot guilty, he my 
be found Guilty in any other Place in the ſame County, 95 
Curia. 22 Aff. 62. ; ; 
2. 8 2. The ſame Law in Treſpaſs of Goods carried away. 9 . 6. 6 
urta. 
3. Jn Treſpaſs local, as for Trees cut, or Graſs ſpoil'd, upon Ne 
guilty pleaded, Defendant cannot be found Guilty in other Place 
the ſame County. Contra s Þ, 6. 35. Oubitatur 9 Þ. 6. 63, 


In the ſame County. 


Or they 4. Where the Place is not material, but is put only to have a Vente, 


may find it the Jury may find the Thing in other Place in the ſame Countz 


in any other 
G in 10 ID. 6. 13. b. 


England. 6 
Rep. 47. Dowdali's Caſe.—See (NM. f) pl. 7. and the Notes there. 


Br. Verdict, 5. As in Debt againſt an Heir, if they are at Iſſue upon Aſſets in). 
pl $1-e the Jury may find Aﬀets in any other Place in the ſame Count, 
Aſſets or No becàuiſe the Place is put only to have the Venue from it. 10 Þ. 6, 


Aſſets is the 13. b. adjudged. 


Matter, and ; 
not the Place where it lies; for if he has Aſſets in any Place or Vill, it is ſufficient, 


Br. Verdict, 6. In Replevin, if a Tender of Homage be alleged in D. in othe 
ede County; and upon this the Inqueſt comes from the ſaid D. yet the 
INT may — the Tender in any Place within the ſame County, 

21 E. 3. 11. b. | 
7. In Debt againſt an Heir, on an Obligation of his Anceſtor brought 
in an Inferior Court, the Detendant pleaded Riens per Deſcent. The Jury 
tound Aſiets, bur did nor ſay where. It was objected that this being 4 


weil 8. K mers in a Place out of the Furiſdittion. 


held accord- Interior Court found him Guilty, and aſſeſs'd Damages 100 Marks. It 
ugly dy 3 
br tier Cuſtomers out ot the Juriſdiction. And per Cur. The Jurors in a pri- 
J. held con- Vare Juriſdiction have no Authority to inquire of any Matter out of the 


tra. ſame, but here the Allegation is only in reſpect of Damages, and for the In- 


(O, f) What 


there \ 
A] 


End th 


at 


ll 
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Oo ; * 


(O. f) What Things the Jury may find. 1 
Matter of Eſtoppel. — 


PHE Jury may find a Tenure by Eſtoppel of the King, an 3r, Egop- 


give a Seneral Verdict according to the Eſtoppel, 7 P. gte 58. 


* 2 If a Deed be deliver'd before that it bears Date, tho” the Party be The Caſe 


. 1 


d to aver it, vet the Jury may find it; for they are worn to ne, tha 


and the Truth, and therefore ſhall not be eſtopp'y, Co. 2. Cod- died bebe 
{rs Caſe, per Cuxiam relolved. the Dat of 
| the 


-ade to him. But the Court reſolved likewiſe, that if the Eſtoppel or Admittance be within the ſame 
Record in which Iſſue is us, upon which the Jurors ſhall give the Verdict, there they cannot find 
2 Thing contrary to ſuch Admittance, tho' it be not true, for they are charged with ſuch Matters only 
olerein the Parties differ. 2 Rep. 4 b. Hill, 26 Eliz. C. B. S. C. and cites D. 147. a. 


Ika Collateral Warranty binds, and is of Effect, it may be given 
u Evidence, and kound by the. Jury. Co. 10. Schnur, 97. b. | 
ed. 
N the Jury may {find a Leaſe tor Years by Indenture hy Eſtop- Jenk. 254. 
mel, and reter all the Special Matter to the Court, and the Court N 
may adzudge according ta the Special Matter. Co, 4. Rawlins, 53. vas Mich. 
erolved. 29 & zo 
Eliz. B R.— 
Sb Mo. 181. pl. 323. Trin. 26 Eliz. in James's Caſe "Tho? the Leſſor be concluded to ſay againſt 
de ledenture, yet the Jury is not; but, according to their Oath, ought to try the Truth &c. Andy 
1%, 119. pl. 167. Paſch. 26 Eliz. in Caſe of Gewrt v. Sydenham. 


Where a Collateral Warranty Will bind, it well may be given in 
Evidence, and found by the Jury. Co. 10. Seymoar, 97. b, For 
tho collateral Warranty does not give a Right, yet in Law it bars 
and binds a Bight. | h | 

6. The Jury cannot find a Thing contrary to that to which the Parties 
n eſtopp'd or bound. D. 147. a. pl. 73. Paſch. 4 & 5 P. & M. in Caſe 


df Villers v. Beamont. 

It was ſaid to have been adjudged, that the Jury muf take Notice S. C cited 
& Matter of Efteppel, upon Pain of Attarnt ; But Wray J. ſaid, That this 4 A 
Judgment was contrary to Law, becauſe the Jurors are Strangers to the g. I 


9 = * & 20 Elis. 
Conclulion between the Parties, and are not eltopp'd as we Judges are. in Naw⸗ 


And Southcore J. affirm'd, and Catlyn Ch J. ſaid nothing. Mo. 96. pl. lins's Caſe, 
238. Hill. 14 Eliz. cites the Caſe of Pledall v. Pledall. yy L005, 
Plidall's Caſe, That becauſe the Jury did not find a Leaſe by Indenrure, which took its Operation 
y Concluſion only, apprehending that they being ſworn Ad Veritatem dicendam, ard that Eſtoppels 
enclude the Parties, bu: not Jurors, to ſay the Truth, they were attainted, and had Judgment accord- 
nglv. For the Juſtices held, that the Intereſt of the Land, as to the Parties and Privies, was in a man- 
ter by ſuch Concluſion bound ; and no Concluſion ſhall be by ſuch Indenture after the Term ended, as 
Wray Ch. J. held; and in ſuch Caſe the Jury ought, if they will not find the Special Matter. and leave 
t to the Judgment of the Law, to find at their Peril according to the Law. S. C. cited by Hale 
(h. J. Pollexf. 68. in Caſe of Weale v. Lower. 
8 C cited Cro. E. 140. pl. 2. Trin. 31 Eliz. C B. in Sutton's Caſe. And Walmſley held, That the 
Jury being ſworn Ad Veritatem dicendam, they ſhall not find an Eftoppel ; and that the Jury having 
found the Matier at large, and the Truth appearing to the Court, they muſt judge according to the 
Truth of the Matter. And Windham ſeem'd to agree that it ſhall be adjudged according to the Truth 
of the Matter; and Periam faid, they would know the Opinion of the other Juſtices ; but ſaid privily 
lere was no great Queſtion in it. 
A Jury upon the General ſe, againſt an Indenture ſbewn to them in Evidence by way of Eſoppel, may 
fd » f > 11 
dad the Truth of the Matter, and the Court ſhall judge accordingly. Jenk. 262. pl. 61. 


5 E 8. Eſtoppels 
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38 2 Trial. 

8. Eſtoppels which bind the Intereſt of the Land, As the taking 4 
of a Man's own Land by Deed indented, and the like, being Specially 
tound by the Jury, the Court ought to judge according to the $ ci 

Matter; for albeit, Eſtoppels regularly muſt be pleaded, and reli 


by an apt Concluſion, and the Jury is fworn Ad Veritatem dicenday. h 
KA when they find Veritatem U acti, they purſue well their Oath, a — ] 
the Court ought to adjudge according to Law, Co. Litt. 22. a, nt 
9. It one makes a Leaſe for Years by Indenture, and has not hing in th che 
Land, but. afterwards purchaſes the Land, and aliens it, tho” the Leaks i Am 
good againſt the Leſſor and his Alienee by way of Pleading, and ſhall Pt 
bind them, yer the Jury may find the Truth, and the Court ſhall u. pabat 
judge it a void Leaſe. Cro. C. pl. 2. Paſch. 4 Car. C. B. the 3d Ref. 
tion in the Caſe of Iſeham v. Morrice. perth 
Jownl 
| 3 
. e noche 
(P. f) Verdict. Vat Things the Jury may find, an 
K 
„Br. Ver- 1. IN Aſſiſe, if the Iſſue be No Tort, No Diſſeiſin may find | 
_ p H: | Condition which defeats a Franktenemenr, he 1 At 
Es 8. C. 


ed. 39 E. 3. 22. * 29 Aff. 40. Adjudged: 31 Aft, 21. 33 All. 18. 7 
For as well” Alf. 20. Said to be adjudged: 21 All. 28. 28 Aff. 48. Cura. 


as the Jurors * 
may have Conuſance of the Deed; they alſo may as well have Conuſance of the Condition, which xa 
declared upon the Deed. adi 
Litr. S. 366. 2. The ſame Law in other Actions. a All. 6. Admitted, aq 
In Aſiſe it 3. So in Alliſe the Jury may find a Condition to defeat a Frank fr this 
. _ tenement of Land, ctho' no Deed of it be ſhewn in Evidence, 21 15 

a 
Plaintiff in- All. 28. L — 
feoffed 7. _ by kale 
upon Condition to infeoff his Son, upon Cendition to find the Froffor E lovers and Living &c. and J. inſeuſel tht und b 
Son and his Feme, and their Son; and that therefore the Plainritt who was the firſt Feoffor enter d, and the they n 
Son ouſted him, and he brought Aſſiſe; and a good Verdict of the Condition, though it was not pleaded or In / 

iven in Evidence, and the Plaintiff recover d; quod nota ; and the [ſe was wpon Jointenancy, andthey . Hi 
Fund this, and alſo the Seiſin and Diſſeiſin, as they ought; and this they ſaid in the Form aſoreſad. 
Br. Verdict, pl. 30. cites 21 Aft, 28. 

Eſtate upon Condition may be found by Verdict at large in Aſſiſe, and that the Plaintiff enter d as Her 10 
by the Condition, and the Entry adjudged good. But it was ſaid, that they ought to have Decd to prove Fad, 
the Condition, and that he cannot plead the Aſtate upon Condition evithout the Deed. Brooke makes a © ur lives 
thereof, when the Reverſion is in him uon a Gift in Tail. And ſo ſee in Littleton, Tit. States, that thi be Þ 
may be found by Verdict; but the Jury is not bound to find it, if no Deed be ſhewn. Br. Verdict, pl. 44 
cites 33 Al. 11. Ter 

, : Tal 
Br. Verdict, 4. [But] In Aſſiſe of a Rent, the Aſſiſe cannot find that ir wir 4 ut tþ 
pl. 64. cites Condition, Unlels they find a Oced of the Condition. 33 M. 2 WI ud: 
5 Curia adjudged, n that 
In Aſiſe the 5. So in Alliſe, a Confirmation in Fee to the Leſſee for Years (all Plair 
Fury gat not be found to be upon Condition, if it was not by Deed. 1 Wh, Diſſe 
ſeiſed in Jure 20. Adjudged. the ! 
Uxoris, and ; ; Aſhſl 
leaſed to the Tenant for Years, and after 9 to bim in Fee, which was adjudg'd a Feoffment And © 1 
ſee that the Jury was permitted to take Conuſance of the Confirmation, and yet contra of a Releaſe, tho to be 
this makes the Eſtate ; therefore quzre Legem at this Day, Br. Verdict, pl. 75. cites S. C. tbey 
Hob. 72.pl. 6. In Replevin by A. againſt B. B. avows the Taking as Commone!, _* 
2 33 becaule the Beaſts of the Plaintiff were in the Common Dams tke 
the Caſe is ſeaſant in April, 11 Ja. And the Plaintiff in Bar ſays, That one C. u, Bl Bu; 


ſeiled 


— BY 


„ ( = 


eiſed of the Land to which he had Common, and demiſed it to him a Nora, that 
the 26 of March 11 Ja. to have from Lady-Day before tor a Year ; ant a this Caſe 
the AVoWant traverſes the Leaſe Modo & Forma; upon which Iſſue ts . 
am d, and Evidence is given That C. made a Leaſe to the Plaintiff 25 upon the 
March 11 ſa. for one Year then next enſuing. Thg' thts is not the Verdi is 


ame Leaſe which the Plaintiff has pleaded, becauſe it commenced armer 
upon the 25th Day, and the other commenced the Day next after ; Wage 
q that the Jury may, upon this Evidence, find directly againſt the Mo. 863 
plaintiff, that Non dimiſit Yodo # Forma, and cannot lafely find pl 1:58. 
q&eneral Verdict tor the JPlainttff, yet they may find it Specially, 445, 
pobard's Reports, 100. between Pope and Skinner. the Plain 
tift; and a 
was taken where the Leaſe is pleaded as h f Juſtifc ation, it i 
. Tal; for hel Finding 10 if . — to pics yy Tol 1 wade 20 by h — yung 8 e * 


donn 177. Pope v. Shurm, S. C. accordingly. Jenk. 296. pl. 46. 


But in this Caſe the Jury could not have found a Leaſe made by SA+ 
cher who had * of Common, for it is out of the Iſſue in Mat⸗ CSR 
t and F orm. Hobart's Reports 100. ew N 


7 
g Jn an Aſſiſe of a Rent, if the Tenant pleads to the Aſſiſe, the Br. Verdict, 
jury may find that the Rent was granted wich Attornment, tho* no pl 39 cites 
Specialty was ſhewn. 28 All. 3. by Thorpe. adds. Quod 


quære. 

9. In Aſſiſe, if the Tenant upon the General Iſſue ſhews in Evidence Contra Br. 
the Releaſe ot the Plainritt, the Jury may find it tho' it was not Jurors, pl. 
jaded, Contra 26 All. 2. by Shard, 8. Cites 12 


3. 23. — 
: In * it 

ws declared for Law, that where Feoffment is given in Evidence in Aſſiſe and is not pleaded, the Jury 
may take Conuſance, becauſe the 4# ca, done upon the Land by the Livery ; but Contra of Releaſe, 
fr this ought 1 pleaded, and if it be not pleaded it cannot be given in Evidence. Br. General Iſſue, 
37. cites 43 Afl. 47. 
F 15 Writ of Rig bt, the Jurors of the Grand Aſſiſe 1 Releaſe which gives the Right, but not Colla- 
tral Warranty, for this is a Bar, and extinguiſhes the Right but does not give any Right; Contra of Re- 
kak, And fo it ſeems that Things, which ought to be pleaded as the collateral Warranty &c. cannot be 
fund by jurors; Contra of that which may be omitted in Pleadings, and may be given in Evidence, thoſe 
they may find by Verdict. Br. Verdict, pl. 86. cites 7 H. 6. and Fitzh. Aſſ- 359. 

I Aſſiſe, the Jury may find a Relcaſe, rho? it be not given in Evidence, per Anderſon Ch. J. Ow, 
gs. Hill. 3x Eliz. in Sutton's Caſe. 


10. In Aſſiſe, the Tenant pleads Nul tort, and the Plaintiff gave in 

Evidence that the Defendant leaſed to him and to his Feme for Term of their 

Lives, and the Feme died; and the Afjſe ſaid that the Deſendant leaſed to 

the Plaintiff alone for 20 Years, and after by Deed confirm'd to them for 

Term of their Lives, rendring 201. per Annum, and after the Plaintiff” 

waived the Land, and retoołk his Chattles, and the Defendant entred with- 

ut the Conſent of the Plaintiff, who waived it for the Greatneſs of the Rent 

ind that the Land was worth 20 s. per Annum over and above the 20 l. an 

that the Defendant held it for 4 Tears to the Damage of 41. and that the 

Plaintiff recover d; Quod nota. And the Detendant was impriſon'd tor 

Diſſeiſin againſt his own Deed ; and ſo ſee the contrary Evidence given 

the Plaintiff” ſhall not prejudice him where the Aſfiſe found another Title. Br. 

Afiiſe, pl. 136. cites 8 Aff. 20. 

11. Verdict in Aſſiſe is good which finds a Divorce; the Reaſon ſeems It was a- 

to be inaſmuch as this is not Matter of Record but Matter in Fatt, of which oe 9 

they may take Conuſance. Br. Verdict, pl. 29. cites 19 Aſſ. 2. Janet in Af 
e who gt 

Virdiff at large ave not bound to take Conuſance of a Divorce, nor they cannot by RNS: cvs 6. 

uke Conuſance of it, and they ſhall not be charged in Attaint for their not taking Conuſance thereof, 


t per Trem ine, they may take thereof Conuſance if they will, but they are not bouud to do it. Br. 
Jurors, 


; 384. Trial. 


Jurors, pl. 5. cites 7 H. 4. 24.——gqr. Deraignment, pl. 2. cites 8. C.- Br, Enqueſt, pl. 35. dh 
7 H. 4. 23. S. C. 


Br. Aſſiſe, 12. In Aſſiſe, the Baron and Feme pleaded Record and failed of it a th 
pl. 266. Day, and the Feme came and was received, and pleaded to the Aſiſe, and i 
was found that the Plaintiff was ſciſed and diſſeiſed, but no Diſſeiſor nam 
in the Mrit; and therefore the Writ was abated by Award, tho' it v 
not pleaded. Br. Verdict, pl. 36. cites 26 Aff. 35. 

13. In Ai e, it was found that Land was given in Tail, and the Ty 
in Tail leaſed to F. N. for Termof Years, and made to the Tenant a Chary 
of Ferffizent upon Condition, that if he be ouſted within the Term that h; 2 
have Fee, and that he ſhall hold over the Term if he will, but that this ſtall 
be at the Will of the Leſſor and his Heirs ; the Douce died without Iſſue; the 
Teri incurr'd; he in Remainder entred and was ouſted by thg Defenday 
but nothing of the Feoſſment or of the Condition was given in Evidence. 
which was challenged, inaſmuch as the Jury took Conuſance ot tt; 
Feotiment and Condition, and yet the Plaintitt recover'd by Aya. 
ſor the Manner of the Livery, viz. the Condition tell in their Conuſincs 
as well as the Feoffinent; Quod nota, Br. Verdict, pl. 43. cites 19 
All. 40. 

Py Aſſiſe by Baron and Feme quod diſſeiſivit eos; the Defendar; /;i; 
that he himſelf was ſeiſed in Fee and leaſed to B. for Life, who alich toti; 
Feme and her firſt Baron; the Plaintiffs made other Title, upon which 
they were at Ie out of the Point of Ae, viz. that the Leflce had Fe, 
And found for the Plaintiffs, and that the Feme was ſeiſed and diſſei'l|- 
fore the Eſouſals, and that the Baron never had dcin. Hache demanded 
Judgment of the Writ, which is Quod Diſſeiqvit cos, where the Ban 
was not ſciſed. Et non Allocatur ; but Seilin was awarded to the Plain. 
tiff; tor an Oujſſer vas confeſſed by the Deſendant in his Plea betore, ard 
therefore they ought not to have inquired of the Seiſin and Diteiſn, 
and fo the Verdict void. Br. Aſſiſe, pl. 369. [368] cites 44 All. 6. 

Br. Fairs, pl. 15. A Jury may take Conuſance of a Decd without Date and made l- 
$3. res fore Time of Memory, and find it it they will; but they are not bound u 
Br. Attaint, do it. Br. Jurors, pl. 19 cites 39 H. 6. 8. 


pl. 46. 
Cites S. C per Aſhton. 


16. Scire facias againſt the Parſon of B. in the County of M. of An, 
of Annuity recover d &c. the Defendant ſaid, that before the Writ purchi(i6 
at London he had re/12u'd his Beneſice into the Hands of F. Biſhop ot L. Oi. 
dinary of the Church, which he accepted. Judgment of the Writ. Pe 
Pigor, this is no Plea, and only Argument; tor he does not traverſe thi 
he is not Parſon, and he might be Parſon atter. And per Jenny, the lame 
of a Divorce, tor of ſuch Things Lay-Jurors are not bound to rake No 

' tice, tor they are ſpiritual ; And per Cur. he ſhall anſwer directly, al 
not Argumentive, as here, and yet the Jurors may take Notice. Ard 
it it be given in Evidence, they ought to take Notice; and 1o in ochet 
like Cates not local. Br. Barre, pl. 81. cites 7 E. 4. 16. 

17. 'The Jury may fiad that which cannot be pleaded, As in Treſpaſs 75 
Not Guilty the Jury may find that the Defendant leaſed Lands for Lt 
upon Condition, and entred for the Condition broken; though this cannot 
be pleaded without Deed, yet the Jury may find it. Trial per Fi 
157. Cites Litt. Sect. 366. 

18. In giving Evidence for finding an Office after the Death of Lord 
Brook, it was doubted if an Outlatory reverſed may be given in Evidence 
and found in Office by the Jury ; and it was reſolved by 3 Juſtices All- 
tant, that it may be found by the Jury that there was ſuch Outlaw, 
and that it was afterwards reverſed, tho" it cannit be pleaded. D. 25: 
Marg. pl. 45. cites P. 5 Car. in the Court of Wards upon a Grant. Ld 
Brook v. Varney. 

19. The 


or! | 38 5 
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19. The Jury can't determine the Intention in Deeds or laſt Wills, be- 
auſe the Conſtruction of theſe is to be govern'd by the Rules of Law, 
ad ſo belongs to the Court; but Nhat is or is not an Intent to do 4 thin 
vithin an Alt of Parliament is fit for their Determination, becauſe ſuc 
Intent is to be collected from Facts and Circumſtances, of which they 
ire the proper Judges; per Raymond Ch. J. Gibb. 262. Paſch. 4 Geo. 2. 
I R. in Caſe of the King v. Crooke. | 


(Q. f) Verdict. What Thing the Jury may find. 
Matter of Record. 


PHE Jury cannot find a Matter of Record. 7 . 4 They can- 
not 

* | ; Matter of 
du in their Circumſtances. Br. Monſtrans, pl. 68. cites 24 E. 3. 46. Br. Baillie, pl. 19. cites 
1 Al. 9. that a Verdict cannot find Matter of Record. 
Nul tiel Record is not to be tried by Jury, but upon the General Iſſue &c. they may find a Record. 
Trial per Pais 157. ; 

1 3 be loſt, it may be proved to a Jury by Teſtimony as the Decree in H. 8. Time; for Tithe 
in London is loſt, yet it has been often allow d that there was one; per Cur. Vent. 257. Paſch. 26 Car. 
1 in an Anony mous Caſe. 


2. Tf an Artainder of F elony be given in Evidence which was not Br. Aſſiſe, pl. 
jlraded, the Jury cannot find it, if it be not ſer forth Sub pede ſigilli. 259 255) | 


cites S. 

26 All. 2. Adzudged. ſays that the 
Reaſon ſeems 

t he becauſe Matter of Record cannot be found by Verdict at * — Br. Verdict, pl. 35. cites 

6c — In Aſſiſe, the Verdict found an Attainder, but the Court took it ill. wn's 

Anal. 12. 


. A Fine or Recovery may be found by Jury, without ſhewing of The Jury 
It under Seal. Com. New:s & Sco. 410. U. 411. upon Iſſue 


cannot find 
Rwnery, Br. Jurors, pl. 39. cites 14 E 3. 9 


But Br. Verdict, pl. 41. cites 28 Af. 17. That 
J was taken in Point of Aſſiſe, and found that C. the Defendant bad recovered againſt E. in Cui in Vita, 
but that E. died pending the I rit, and after C. was put in Seiſin by the Recovery, and cba ſeiſed, yo whom 
4 Heir of E. entered, and he ouſted him; and A. brought Aſſiſe, and adjudged there, that the erdict is 
wod to find the Recovery, which is Matter of Record; Quod nota. — And Br. Jurors, pl. 39. ſays 
& Fitzh, Exchange 1. that Jurors ſhall not be compell'd to find Fine, Recovery, or other Matter of Re- 
rd, but they may find it if they will. And Brown's Anal 12. ſays, that a Recovefy has been found 
by Verdict, and a Fine not pleaded or given in Evidence ſub pede Sigilli. And a Note of a Fine, or a 
Recovery, without the Record itſelf ſub pede Sigilli, or the Number-roll, may be given in Evidence, if 
he Jury will accept of it; for theſe ought either to be pleaded, and then they are Part of the Record 
which is to be tried, or elſe they ought to be given in Evidence ſub pede Sigilli ; and then the Jury are 
bound to take Cognizance of them. : b ; . 
The Jury of themſelves may find Matters of Record if they will, tho' ſuch are not given in Evi- 
lence; and therefore a Fine or Common Recovery may be given in Evidence, without ſhewing it under the 
Great Seal, and without vouching the Roll of the Recovery ; for the Jury may find them if they will; 
"it perhaps they are not compellable to find them upon Pain of Artainr, unleſs ſhewn under Seal. Fin. 
lay, Lib 3. cap. 1. pag. 58. b——S. P. Heath's Max. 34.— Ses pl. 5. 


4 The Jury may find a Divorce which ts of Record in the Spiritual Such Spiri- 
Care; for it 18 not a Record by our Law, Contra 7 P. 4. 23. Malene 
Mud | — 

Records. 
Br. Verdict, pl. 29. cites 19 Aſſ 2. 


* 
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N The Jury cannot find a Fine. 7 D. 4. 24 . = 
cauſe it 1s 
Matter of Record. Br, Jurors, pl. 3. cites 45 E 3. 17. Per Haſtings. In Affe b vin © 
the Tan pleaded a Fine in Bar ; and becauſe he does not ſhew it ſub pede Senn bor ln due Jac. 
it, the Aſſiſe was awarded, and that for this Cauſe only, at it ſeems, and not becauſe the Plainti; ; 
Infant, to inquire of the Circumſtances. Br. Monſtrans, pl. 68. cites 24 E. 3. 46. But Br 5 . 
dict, pl. 38. cites 26 Aff 50. That in 4ſſiſe the Jury found a Fine upon Conuſance de Droit come ceo & er. . 
J. C. who granted and render'd it to the Feme of the Plaintiff in Tail, and that ſhe was ſeiſed and 410 1 det 
by which ſhe recover'd, Brook ſays, he wonders that the Verdict ſhould meddle with Matter 1. wel 
cord, which was not pleaded or given in Evidence ſub pede Sigilli ; and fays Quære at this Day. e fit 
TOE. Are 3. 
Error was 6. The Jury cannot find againſt a Matter of Record. 11h, 6 but | 
brought «pon 42. and 


Action of Maintenance &c. and it was aſien'd for Error, that the Feme e <vas Party was dead ſuch 
Day before Judgment; and the others e. ontra , and the Jy feund that ſbe died the Day wwbich the Pla a 
ſuppeſed , and it was found by Record of Niſs Prius, that the Feme appeared in Perſon at the Nie Prius, wy 
it vas ſuppoſed that ſbe died 4 Days before the Niſi Prius, and the firſt Record and Iſſue; and theref 
becauſe the Verdict is contrary to the Record, the Record ſhall ſtand, by all the Juſtices, nnd the 
dict is only Feofail, and nothing to the Purpoſe. And ſo ſee, that where a Verdict is merely cont w- 


to Matter of Record, the Verdict is void. And ſo of Confeſſion. Br. Verdict, pl. 96. cites 1; has t 
H 6. 43. up01 
; : the | 
Br. Riots, 7. If a Jury ud Outlawry, or Writ de non Moleſtando, or other Mat rc 
Wt cies of Record, it is void; Quod nota bene. Br. Verdict, pl. 52. cites 3 H d 
Br. Jurors, 7. I. and 2 H. 4. 7 H. 4. 23. accordingly. tra 
pl. 32. cites Jude 
S. C — 8 P. Brown's Anal. 12.—8. P. of Inqueſt of Office &c. But their Conuſance is of Mu. 
ters in Fact. Hr. Jurors, pl. 39. cites 3 H. 7. 16. and 2 H. 4. 5. accordingly.— The Eſcheator þ 1 
Inquiſition ſhall not take Notice of Record of an Outlawry ; Quare it the Jurors may, Br Juror, i = 
10. cites 2 H. 4.5. Br. O. hee devant, pl 10. cites 8. C. tilt f 


* 


Heath's 8. It is doubted whether the Jury may find a private At of Parliament 


whe 

Max. 94. not deliver d to them in Evidence exemplitied, or otherwiſe. D. 249. b it bj 

cites S. C. pl. 41. Trin. 7 Eliz. in Caſe of Hodgkins v. Tucker. 6, 

Mai 

the 

2 [5 d 

J. 

Affi 

8, 

See (C g) ; | 1s AC 

pl. 29. 3, (R. f) What Thing the Jury may find. [Not gui , 

hy the Confeſſion or Agreement of the Parties. Yea 

dant 

drin 

Trials per 1. DE Jury is not to inquire of that which is agreed by the Far por 

ae ties. 47 E. 3. 19. 18 E. 3. 53. b. 21 E. 3. 35, 28 Al. der; 

Phe Tury 17. Der Finchden. 28 All. 34. 29 0. 8. D. 32. b. 7. Co. 2. C0. and 

The Jury 

cannot find dard 4. b. vL 

contrary to : Ic 

the Thing admitted by the Parties in the ſame Record. Arg. Palm 509. Hill. 3 Car. in Caſe of Dickee 1s tc 

v. Molland. [And the Law is the ſame, tho” it be in an After- action, as where] in Dnare Imyedt nA 
the Plaintiff declared that the Church was void by Aer of P. and Judgment was given, wheres in 

Truth P. did not reſign, but died Pendente lite, and Lapſe falling to the Arzo, he preſented #. tht hey 


former Defendant, again. M. made a Leaſe of his Glebe ; and in Eje&ment brought by the Leſſee, the Jury 
found that the Church became void by the Death of P. and that Lapſe incurr'd to the Biſhop, who col 
M. and Judgment was given for his Leſſee. The Queſtion was, whether the (ry might find Matter 
contrary to that which was confeſs'd by the Parties themſelves and found by Verdict, and Joop 
thereupon in the firſt Action; for there it was by the Reſignation of P. but now it is found to by 
the Death of P. It was argued that they cannot; for when any Thing is confeſs'd by the Party, d 
admitted in pleading, and paſs'd by Nient dedire, they cannot find contrary neither in the ſame nor n 
any other Action; and cites 15 Aff. 94. Per Hill. Verdict 27. 1 E. 3. 31. 28 Aſſ. 34 31 Afl. 12. Th 
Caſes were agreed by the other Side, but infiſted that the Confeſſion was falſe, and that the Title of ü 
Defendant is now a New Title. But the whole Court agreed, that the Jury cannot find for him, m 
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De under him. Palm. 19. Mich. 17 Jac. B. R. in Error out of C. B. Sir H. Wallop' Caſe. 
seal 162. Wallop v. Murrey, S. C. but S. P. does not appear — 2 Brownl. * Hill. 8 
u. C B. S. C. but S. P. does not appear. 


It in Dower the Tenant ſays that he has al ways been ready to ren Trial 
1 . and the Iiſue is whether the Baron died ſeiſed, Jury Pais, 284. 
is not to inquire whether the Baron was ſeiſed of an Eſtate dowable ; (276) 
fir this is confeſs'D. 11 0. 4. 40. b. 

. In Action of Waſte, if the Defendant does not 3 Waſte, Trials per 
but pleads another Matter, ſcilicet, where the Waſte ts afſign'd in A. Pais 284 
and B. chat there is no ſuch Vill called B. and this found againſt (*7®) 
hun, the Jury is not to inquire if the Maſte be done, or not, nor whe⸗ 
tier the JPlaintiff has any Land where the Waſte is aſſign'd, but 

to give Damages according to the Conuſance of the Party, 
tho" no Paſte be done. 9 0. 6. 66. b. Curta, 

4 Jn Alliſe, it the Detendant pleads by Bailee, that the Demandant 
has taken the Profits of Parcel pending the Writ ; and if it be found xc. 
upon which the Plaintiff prays the Aſſiſe ; the Jury cannot find char 
che Demandant himſelf was ſeiſed ot this Parcel at the Time of the Writ 

chaſed ; for it is againſt the Agreement of the Parties; for De- 

dant has acknowledged himſelt to be Tenant at this Time. Con- 
tra21 E. 3. 34. b. 35. adjudged. (But quere whether it be ad- 
judged upon this) 

5. In Aſſite, if the Tenant makes Title to a Common in the Land, "WV 
ind that he put in his Beaſts ro paſture the Land, to which the Plain- pol. 692. 
af ſays that it is his ſeveral, without that cc. It the Jnqueſt finds that Lv 
the Defendant has not any Common there, but that it ts his Seve- 
tal, they cannot find chat the Detendant did not paſture the Place 
where &c. without Leave, thaſmuch as the Octendant has contfeſs'd 
t hy Plea. 27 All. 30. Adjudged. 

6. In Aſſiſe, if the Tenant pleads in Bar by Conuſance of an Ouſter le 
Maine, to which the Plaintiff makes Title; if his Title be found, 
the Inqueſt cannot inquire whether che Plaintiff was ſeiſed; for thts 
15 agreed by the Parties in pleading. 28 All. 34. 

The ſame Law, if the Tenant pleads firit in Bar, and after to the 
Afhſe by Bailee. 28 All. 34. 

$. Che ſame Law, if alter ſuch Plea as before, in which an Ouſter 
acknowledged, the Aſſiſe be taken by Default. 28 AT. 34. 

9. In Action of Debt tor Rent, if Plaintiff counts of a Demiſe for 
Years of 26 Acres of Land, rendring Rent, to which the Deten- 
dant fays that the Plaintiff leaſed the ſaid 26 Acres, and 4 more, ren- 
ding the ſaid Rent, without that that he demiſed the 26 Acres only, 
pon which they are at Jſſue ; the Jury cannot find chat he leaſed un- 
dr 26 Acres, becaule it is agreed by the arties that 26 were leaſed; 
and the Queſtion is whether 4 more were leaſed. Oubitatur, 29 Þ. 

. D. 32. b. 7. . 
ic. In an Action of Debt 2 Obligation, whereof the Condition Allen 85, 
to perform the Award of J. S. if Detendant pleads Thar f. S. made S. Q and 


Award, to which Plaintiff replies That J. S. made an Award, and Rae and 


ws it at large; to which Defendant rejoins That J. S. did not make Roll, that 
ny Award Modo & Forma, as the laintiff has alleged; upon which pon chi, 
Ie is joined. The Jury cannot find in a Special Verdict any Mat- Iſſue the 
ter Dehors to make the Award void in Law, which does not t in 22 
the Award itſelf ; As where the Award ig, that one ſhall make a Re- of the Sub 
race of all Matters till the 1ſt Day of Map, the Jury cannot find miſhon, be- 
that he, to whom the Releaſe was to be made, was bound to the aud b, 
ither in an Obligation, dated 1 April before, to perform the Award, the pica— 
and fo it ſhould releaſe this Obligation, and ſo the Award vod for Trials per 


the Submiffion was admitted, and agreed by Defendant in his hr r 
277) 
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in Bar, when he pleaded Nullum tecir Arbitrium; and alſo uh 

Fan as 


is in Iſſue, but whether the Arbitrator made ſuch Award in 
is alleged, and not upon the Validity ot the Award in Point of Ian 
by any Batter Oe hors the Award; kor if he had alleg'd this chu 
ter in his Rejoinder, it would be conttary to his Plea in Bar, und 
a Departure ; and it it ſhould be a Deparcure, the Jury cannot ind 
it, becaule it is out of their Aue, and this Jſſue ts all one ag i jy 
had pleaded Mon fecit aliquod tale Arbitrium Modo & Forma, tho 
it was lo pleaded here to make a Otverſity. Mich. 24 Car, B. B. 
between Kinn/on and Jones, udjudged upon a Special Verdict, J. 
tratur Mich. 23 Car, Rot. 587, But it he would Have aided him 
ſelf by this Matter, he ougyt to have pleaded all this Matter in his 
Plea in Bar, and not to have laid That he did not make any aud, 
tor it is a Oeparture in his Rezoinder to acknowledge an award 
tut that it was void in Law, by reaſon of another Matter which 
does not appear in the Award, 
4 Le. 55 11. In Action by P. againſt C. he pleaded That A. poſſeſſed cf a Leal: 
5 42. Ko- ſor Years, deviſed the ſame to his Wife fer ber Widowhood, and made ber 
_ 2 and B. kis Execatcrs ; that ſte granted to B. and that B. deviſed it n C. the 
in the ſame Defendant. The Plaincitf rep/zed, That C. granted the Term to him, upon 
Words. which they were at Iſſue; and the Queſtion now was, It C. [P.] again 
his own Pleading might give in Evidence, That C. did nt grant ; tor if 
the Gitt by the Wife to B. was void, and he had the Term as Executor, 
then he could not deviſe it. And P. having alſo ſet forth, That C. 
granted it by Indenture to P. it was doubted it, againſt that Indenture, 
he might give in Evidence ſuch Special Matter; and whether, if the bu. 
ty ſhall be concluded, the Jury alſo ſhall be concluded Ad dicendam 
Veritatem? Popham and Egerton held, that as well the Jurors as the 
Parties are concluded by the Conſeſſion of the Parties in the Record; 
for here C. conſeſſes, that B. deviſed to him; Virtute cujus, he was po. 
ſeſs'd. To which it was ſaid, that it is true that C. was poſſeſs'd; but 
it is further ſaid, that C. granted it to P. and fo the Intereſt of C. is con- 
teſs'd on both Sides, and therefore the Jury ſhall not be received to ſay 
the contrary. But the Opinion of Manwood Ch. Baron was, That if the 
Parties do admit a Thing per nient Dedire, the Jury is not bound by it; 
but where upon Pleading a Special Matter is conteſs'd, there the ſury 
thall be bound by it. And atrerwards the Iſſue was found againſt C the | 
Detendant. 3 Le. 209. pl. 272. Trin. 30 Eliz. in the Exchequer, Pari- 
mour v. Robinſon. 
S. C. cited 12, In Replevin the Detendant made Conuſance as Bailiff to Sir T. I. 
. "BY 1 for Damage-feaſant, and derives a Title from Sir W. L. to Sir T. L. in F. 
in Cafe zt The Plaintiff replies, and confeſſes the Seijin in Sir W. L. as alleged; but tha 
Tonkin v. Hr W. I. leing ſo ſeiſed, 1 Dec. 44 Eliz. infeoff d Sir T. L. in Fee, by Fit 
Croker. whereof he was ſeiſed, and put in his Beaſts, abſque hoc that Sir N. I. bar 
gain'd and ſold 10 Sir Z. L. as alleged. The Defendant join'd Iſſue upon 
this. And it was agreed by all the Juſtices, that notwithſtanding ris 
Admiſſion of the Parties is an Eſtoppel by. the Pleading, yet the Plain- 
tiff as well as the Detendant were admitted to give other Evidence 
againſt their own Pleading, viz. That Sir W. L. was not ſeiſed, and 10 
nothing paſs'd by the Bargain and Sale. And where in the mean Con- 
veyances to Sir W. L. it was admitted in the Pleading, That ſuch an 
one had an Eſtate by Diſſeiſin, they were allow'd to give other Evidence 
that ſuch Perſon had the Poſſeſſion by Acceptance of a Surrender of the 
Eſtate to him. And all the Juſtices agreed, that the Jury ſhall not be 
concluded by the Pleading of the Parties, inaſmuch as they are ſwom 
to f - lag Truth. 2 Brownl. 149, 150. Paſch. 10 Jac. C. B. Higgens 
v. Biddle. 
13. In Scire Facias againſt J. S. as Heir to his Father, upon a Recogn- 
zance by his Father, he pleaded Riens per Deſcent. The Jury found 5 
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+; in Sbropſtire. The Plaintiff had Execution. In an Ejectment brought 
4200 the Plaintiff in the Sci. Fa. the r found that the Land taken in 
Execution deſcended to F. S. in Tail. This Finding was adjudged void, 
tecauſe contrary to what was found and conteſs'd before in the Sci, Fa. 
zgainſt him; and Leaſe was made to [by] him after the Sci. Fa. and 
herefore he was concluded Palm. 20. in Sir P. Wallop's Caſe, cited 
ind agreed as 13 Jac. B. R. Crawley's Caſe. | 
14 In Replevin rhe Defendant ſes forth, That the Plaintiff held the Lands 
by Fealty, and the Rent 4 12 5. 4d. and an Heriot &c. upon every Aliena- 
typ without Notice; and fo juſtified the Taking for an Heriot. The 
Plaintiff confeſſes the Tenure by Fealty, and 123. 4d. Rent, but denies the 
Herict to be due upon every Alienation, A Special Verdict found the 
Tmure to be by Fealty, and the Rent of 35s. 14, and an Heriot, payable upon 
ary Alienation with or without Notice, It was objected, that here was 
i Variance between the Avowry and the Finding; for one was for the 
Rent of 128. 4d. and the gary find it to be 38. 1d, Bur boch Parties 
having agreed in the Pleading that the Rent was 12 8. 4d. the Court 
were all of Opinion, that Judgment be given for the Defendant ; for as 
o what is agreed in Pleading, tho? the Jury find otherwiſe, the Court 
is not to regard it; and here che Subſtance ot the Iſſue, as to that of the 
Heriot, is well found for the Defendant. 2 Mod. 4. Hill. 26 & 27 Car, 
2 C. B. Wilcox v. Sir F. Skipwith. 

15. In Action on the Caſe againſt the Sheriff for an Eſcape, the Plain- 2 Jo. 149. 
uf declared that the Defendant arreſted L. at the Plaintiff” s Suit, by a Lati- Falch. 33 
tat ſued out 21 1 &c. The Jury found, that it bore Teſte 28 November ** wks ary 
before ; but in Truth was taken out 21 Fanuary following. It was objected, ingly.——. © 
that by che Law it muſt be ſaid to be taken out when the Teſte is, and Skin. 32. pl. 
that where the Parties in Pleading have agreed a Point certain, the Jury 9. >; C. ac- 
is ztopp'd to find the contrary. Pemberton Ca. J. ſaid, the Courſe of 1 
the Court 1s to teſte Latitats taken out in the Vacation, as of the Term 
receding, and he might have declared of a Latitat ſued out 21 Jan. 
nd reſted 28 December; and if ſo, _ the Jury may find the whole 
Matter, and there is Veritas Legis and Veritas Facti ; and ſo Judgment 
for the — Vent. 362. Hill. 33 & 34 Car. 2. B. R. Walburgh v. 
dutonſtall. 


(Sf) Verdict. How the Jury may find the Verdict. 


And what hall be intended. | Not by Argument, but 3 
directly. | 1 * f) 


II the Iſſue be Whether where a Copyhold is granted to 3 for the Trials per 
Lives of 2, he who dies ſeiſed &c. ought to pay a Heriot by the 2 775 as. 
Ctom of the Manor Time out of Mind c. and the Jury find thar 
there never was granted ſuch Eſtate within the Manor; this 1s not well 
bund, becauſe tt is only an Argument that no Hertot ought to be paid 
by the Cuſtom ; but they ought to find it directly, Mich. 15 Ja. 
B. R. between Ven and Howell, adjudged. 8 
2, So if the Illue be Whether, by the Cuitom of the Manor, a * 
bold may be granted to 3 for the Lives of 2, and they find that by the 
Cuttom it may be granted for 3 Lives; this is not well found, becauſe 
l is but by an Argument, that inalmuch as a greater Eſtate may be 
ſranted, this which is a leſs Etare may ve granted. Dich. 1s J.. 
| 5 | | AN. 
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B. R. Ven and Howell, adjudged. And a new V e Fac 
granted. entre” Fach 
Trials per 3. So if the Iſſue be Whether, by the Cuſtom of the Manor, ac 


Pais, 286. hold may be granted in Tail, and the Jury find that it may be granted 


(277-279) in Fee; this is not good, becaule it is oni by Argument. 
Ja, B. R. in Ven's Caſe, by Houghton. : My 
Trials per 4. In Debt upon Obligation, ff Defendant ſays that he was q 1. 
Pais, (285) MAN, and not letter'd, and it was read to him in lieu of Acquittance 
. and ſo not his Deed, and the Jury find that the Defendant kney well 
that it was an Obligation, and that he was obliged in the fame Sun 
that it was his Will to be ſo obliged ; this ts not a good Veric, be: 
cauſe they ought to find preciſely whether it be his Oeed or not. 
Y, 6. Verdict z. Per Curtam, 
Trials per 5. In an Action of Debr tor 20 J. if the Defendant pleads Quad 
Bs, 285, (olvit the 20 l. and the Jſſue is Whether he paid it or nor, and the 
wo Rep. Verdict is that he owes the 201. this ig not good, becauſe it is but by 
257. pl. 26. Argument. M. 13 Ja. B. R. between Bavgh and Phillips, ad}udg) 


S. C. accord- in Mrit of Error. 

ingly; and 

fo a Judgment given in an inferior Court was reverſed. 8. C. cited by Vaughan Ch, J. Vauz 
75- in the Caſe of Rowe v. Huntington. 


6. In a .Oware Impedit it was reſolved and agreed by all upon Evidence 
at Bar, that it a Special Verdict finds an In/trument under the Seal if th 
Biſhop, upon which was indorſed, That the Reſignation was acknowledg'd 
and accepted by the Bithop, vet that is ao ab/olute Finding that it was a 
Reſignation in Facto. Noy 147. Smith v. Foaves, 

7. It the Jury in the Verdict take upon them to collect the Ciments o 
a Deed, and alſo by the ſame Verdict find the Deed in Hæc Verla, the 
Court is not to regard their Collection, but the Deed itſelf, Vaugh. 57, 
in Caſe ot Rowe v. Huntington. 


——_— —— 


(T. f) How the Jury may find the Verdict. 


Mo 431. pl. 1. IN ͤan Aſſiſe, if the Jury find that the Defendant is Tenant, and 
604. Poun- that he ditteiſed rhe Plaintitt, this is ſufficient, without f111ding 
N that the JÞlatntitf was ſeiled and diſſeiſed, and without finding that 
ingly. the Ockendant is Tenant ot the Franktenement ; tor it cannot be 
Poph. 110. intenden that he is Tenant by Statute Merchant, or cc. or other 
>. ©. 3c- Ulle but of the Franktenement, M. 38, 39 Eliz, B. N. betweri 
8 E28 \ Weſt aud AMo1n/on, udjudged. 

3 — Goldsb. 92. pl. 5. S. C. but S. P. does not appear. Le. 132. pl. 18 . S. C. but 8. F. days 


not appear.———Le. 88 pl. 112. S. C. but not S. P.-——3 Le. 222. pl. 297. S. C. but not S P. 
A Jury in Aſſiſe may ſay, That ſeiſed and diſſeiſed, if they will; but if they ſay the Matter at large, a 
conclude upon the Seiſin and Diſſeiſin, there the Juſticet ſhall judge upon all the Matter, and not upon itt 4 
cluſion, and ſo the Concluſion of a Verdict does not waive the Premiſſes, as 1t mi ht upon a Plea pleaded. BY 
Verdict, pl. 41. cites 28 Aſſ. 1). Br. Waiver &c. pl. 22. cites S. C—lbid. pl. 16. cites 8. C. 


Cro. C. 529. 2, In an Aſſiſe of a Rent- Seck, if, upon No Tort pleaded, the Jt? 
pl. ws C. find chat the Plaintiff demanded the Rent of the Defendant, and the 
mob. © Defendant denied to pay it, and ſo diſſeiſed the Plaintiff; this 1s not d 
and Crooke g Verdict; for it Demand was made out of the Land, then che 
held, That Oenping it is not any Diffeiſin ; and malmuch as the Allie 


dead in. found only a Demand and Dental, and concludes Et fic Diel 


Dy ” 
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this Concluſion ſhail be taken to be made upon the Premiſles, which t<nd ir was 
is not well found, there not being any Demand upon the Land P<man4 
und, and therefore it ſhall not be intended by the Special Conclu- Land; bur 
jon upon the JPremiſles that it was upon the Land. Mich. 14 Car. the other ; 
B. A. between Morris and Price, Jer Curiam 5 Croke. ad⸗ Juſtices 
ded in Merit of Error upon a Judgment at the Grand Seftions l. <o»- 

in Pales, and the Judgment reverſed accordingly, 


cordingly. 


VA, ——— c-- 


0. 413. pl. 
1 9 8. . 
Sce (V. f) pl. 1. S. C. 


3. But if they had found generally that the Defendant diſſeiſed the SAL) 
?lziri, this had been a good Verdict, and all Circumſtances and Lees 
Matters, as well the Demand upon the Land and Dental, as all 
other Things neceſſary to make a Diſſeiſin, ſhall be intended as was 

ld. | 
af Jn Treſpaſs for Taking and Cutting of Leather, by which it be- Trials per 
tame of no Value, if Defendant juſtifies by Force ot the Statute, as Pais 286. 
Searcher in a Vill, ſcilicet, that he ſearch'd it, and for the better 
Searching of it he cut it More Scrutatorum, without other Oa- 
mage to it; and the JIlainriff replies to it, char he cut of his own 
Wrong, without that that he cut it More Scrutatorum c. upon which 
Iſue 15 joined, and the Jury find that he cut it of his own Wrong fo 
25 the Plaintiff has declared; this is not a good Verdict, becaule it is 
not any Anſwer to the Iſſue, but only by Argument. Mich, 1649. be- 
tween Howes and Blanc hard adjudged, in a Writ of Error upon a 
judgment in Norwich, and the Judgment there given reverſed ac- 
(ordingly tor this Error. Intratur. P. 22 Carol Rotulo 220. 

5. In Treſpaſs, the Defendant ſaid that the Plaintiff held of A. by Feal- 
„ Homage, and Suit of Court, and 10 s. Rent, payable &c. and tor the 
Homage, Fealty, Suit, and the Rent arrear, he as Bailiff diſtrained; 
The Pla:ntiff ſaid that he held by Fealty, Suit of Court, and g s. Rent, ab- 
ſave hoc that he held &c. in the Manner as the Defendant alleged; and 
tie other econtra. And it was found that the Plaintiff held by Fealty and 
9s. and not by Homage and Suit. But Brook ſays, it ſeems that the Ver- 
dict ought to have been, that he did not hold by Homage, Fealty, Suit, 
ad 10s. Rent, Prout &c. tor this is the Iſſue. Br. Bar, pl. 73. cites 9 
H. J. 12. 
6. B. ſeiſed of a Manor, purchaſes ſome Tenancies lying ſparſim in the Jenk. 232. 
common Fields &c. hell of the ſai Minor, and atterwards ſells the Ma- 1 
wr to N. The Manor deſcended from M. to his 3 Daughters, who brought githcult 
« Writ of Partitica of the Manor. It was very difficult to find out the Ex- find what 
tent of the Manor, and to diſtinguiſh it from the Tenancies purchasd in, Tenancies 
The Jultices were of Opinion, that the Jury thall be diſcharg'd in Con- __ _ 
kience, it they make . of ſo much as Præſumitur & Dignoſci- hace with. 
tur per Præſumptiones &c. what was the Manor. And tho' none of the in the Ma- 
Parties had given Evidence, yet they are compellible ro make Partition nor, the 
at their Peril; and the Law and the Court mult neceſſarily be ſerved. Jury 3 
D. 265. b. 266. a. pl. 5. 6. Mich. 9 & 10 Eliz. 1 /o oP s 

Probabilia, 

and not to find the Matter ſpecially upon Circumſtances, and leave it to the Court; for it is a Matter 
of Fatt, and the Jury ought to give a ſpecial Verdict. N 


rr 


ro 


7. In Debt tam quam, on the Statute 1 Jac. cap. 22. for cutting Oaks 
ra. on Not guilty, and Verdict tor the Plaintiff, it was except- 
in Arreſt of Judgment, that the Fury found the Value of each Tree 6 s. 
8. but did not caſi up the Sum. Sed per Curiam, in this Iſſue *ris need- 
lefs; but had the Iſue been Mi debet, they mult calt it up, and not leave 
tto the Court. Keb. 835. pl. 16. Hill. 16 & 17 Car. 2. B. R. The 
Duke of Norfolk and Johnſon v. Smith. Th 
. The 
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8. The /egal Verdict of the Jury to be recorded, is finding for the Plain. 
tiff or Defendant ; what they anſwer, it ask'd to Ke ions concerning fone 
particular Fact, is avt ot their Verdict eſſentially; nor are chey don 
to agree in ſuch Particulars. If they all agree to find their Iflue for the 
Plaintiff or Detendant, they may differ in the Motives whereſore 23 
well as Judges, in giving Judgment tor the Plaintiff or Detendant * 
differ in the Reaſons wheretore they give Judgment, which is very ord, 
nary. Vaugh. 150. in Buſhell's Caſe. 

9. The Jury may find the Detendant Guilty of Part, and Not guily q 
the reſt, or may find the Defendant gailty of the Fatt, but wary in th, 
Manner. 2 H. Hiſt. Pl. C. 301. 202. 

10. In ſuch Caſe where the Inqueſt may give their Verdict at larn, if 
they will take upon them the Knowledge of the Law upon the Maier 
they may give their Verdict generally, as is put in their Charge, Trial 
per Pais 255. | 


(U. ) Verdict. How the Jury may find their Verdid 
[ Uncertainty ] 


Trials per I. 12 Treſpaſs of Battery in A. if the Oefendant pleads Not guilty, 

Pais 286. the Jury ſhall not be received to give their Verdict chat he i 

(278) Nor guilty ot the Battery ot him in A. but ought to find the Matter 
ſpectally, or to ſay preciſely that he is Not guilty. 22 Aff, 62. 

2. In a Writ of Dower ot one Meiſuage and one Garden, if the De. 

tendanr pleads Never ſeiſed that Dower &c. and the Jury find tlut the 

Baron ot the Demandant was ſeiſed of the ſaid Meſſuage and Garden, ei- 


cept ſo much thereof as J. S. had c. this is not a good Verdict, be 
cauſe it does not appear how much of the Land J. S. had, and lo 
merely Uncertain of How much Judgment ſhall be given. M. 4 41 
El. B. R. between Pope and King adjudged, in Writ of Error, 
3. It a Reſceit be counterpleaded that the- Tenant has Fee, upon 
which they are at Iſſue, the Jury cannot find that the Tenant has nat 
Fee without finding what Eitate he has. 28 E. 3. 95. Adjudged. 
Trials per 4- In an Action of Debt upon an Obligation againſt an Heir, if Dt 
Pais 286. fendant pleads that he had Nothing by Deſcent in Fee, and Plaintif 
(72) cies replies that he had by Deſcent in F ee diverſe Lands in ſuch a County, 
Roll. Rep. ud the Jury find that he had diverſe Lands in Fee by Deſcent; this is 
234. pl. „ a good Verdict, without finding what Lands he had by Decent ; 
S. C. accord- ft it is not material, inalmuch as for the falſe Plea of the Heir a 
1 fury encral Judgment is to be given againſt him, without having any 
finds that an egard to the Aſſets. M. 13 1a. Do R. between Evett and Sutcliffe 


Kroner ins adjudged in Yrit of Exxor. 
— Value; this is not good. Ibid. Arg. cites 40 E. 3. 15. And ſo it was agreed perCuri 


Incertain. 


Noy 147. 5. In an Ejectione firmæ of 5 Acres, upon Not guil pleaded, if 
$. by the Jury find op Defendant guilty ot Ra; into 8 1 Land Par- 


Name of 


Pawling cel of the Tenements atoreſaid ; this is a votd Verdict, becaule it is 
v, Barker; not certain how much the Pieces contain, fo that Execution may ie 


8 5 Oy 
"ade of them. M, 5 Ja. B. between Pawlin and Dr. Redman at: and alſo they | 


did not 


judged. | find him 


guilty of the Reſidue ; and for that it was alſo naught. 


6. In Debt they were at Iſſue againſt Executors, if any Thing was enter S.P. Co. Litt. 
Mains ; and the Jury found that the had enter Mains, but did not ſay to Pri he, 08 
what Value, or how much; by which the Verdi& was held void., Br. rincipio. 
Fendict, pl. 65. cites 40 E. 3. 15. : Gn 

1. Caſe &c. by the Sheritts ot Norwich, for that a Ca. Sa. was direct : Ti 
to them to take B. and that they 20th Feb. made a Warram to 3 Serjeants Sheriffs of 
take him; and they by Force thereof took him on the 26th of Feb. and that Norw'ch 
þ reſcued himſelf, and eſcaped. Upon Not guilty, the Jury found that V+ Beg. 
alout the 20th of February &c. ſuch Warrant was made, but not on the mow, 5 _ 
zoth of Feb. and that the Serjeants by Force thereof, about, but not on, the Court held 
26th of February, did take him, and that adtunc & ibidem Seipſum reſcuſſit the Ver- 
& It was objected as to the Verdict, that the Foundation of the Ac- dict good 
ion is wrong, and the Torr is not found certain; tor it is ſuppoſed to pores: ty A 
t done Circa, but not on, the 26th of February, which might be after Reſcous was 
the 26th of February; and it it was any Day before, then the Ac- before or 
ton is maintainable, but not if after. But it was anſwered, that the after the Day 
Verdict ſays Quod tune & ibidem Seipſum reſcuſſit, which muſt be re- 2 
we'd to a Time certain before, viz. 26 Feb. And judgment was given 4 3 * 
tr the Plaintitts. Godb. 125. pl. 145. Hill. 29 Eliz. B. R. Varram v. be before 
Bradſhaw. the Suir ; 

8. Formedon of 3 Meſſuages and certain Acres of Land, and for the Me. commenc d 
ſinges they were at Iſſue upon a Non-tenure pleaded , and ng an; tound 
be 74S * of one ot the Meſſuages and not of the other, but jheweth 
wt if which in Certain. And the Court held that the Plaintiff at his 
Peril is to ſhew to the Sheriff what Meliuage it was the Jury did in- 
tend; for the Jury is not tied to ſer Bounds to it. Cro. E. 265. pl. 6. 

Mich. 33 & 34 Eliz. B. R. Scriven v. Prince. 

. Hject ment of 30 Acres of Land in D. and S. the Detendant was found Goldsb. 188. 
Guilty in 10 Acres, & quoad re/rduum Not Guilty ; it was moved that this pl 7. od — 
Verdict was incertain in which of the Vills this 10 Acres lay, and there- Thomas b. 
fore no Judgment or Execution could be given on it for the Plaintiff; King ac- * 
for the Sheriff all take his Information from the Party, for what 10 Acres cordingly, 


the Verdict was given. Cro. Eliz. 465. pl. 19. Paſch. 38 Eliz. B. R. znd that the 


Party at his 
Portman v. Morgan. Peril ought 


; ; to ſhew the 
Sheriff the right Land, for which he had Judgment. 


10. Ejed ment of 3000 Acres of Land 3000 Acres of Paſture in D. by 
Name of the Manor of H. and 5 Cloſes per Nomina &c. Upon Not Guilty, 
the Jury found Ouoad 4 Clijes of Paſture, containing by Hſtimation 2000 
deres, Not Guilty, & quoad reſiduum, they found Matter in Law. It was 
moved that this Finding is uncertain of how much they acquit him, and 
tie finding Special Matter Quoad reſiduum, it is 4ncertain what the Re- 
ſue is, ſo N can be given upon it; and ot that Opinion was 

Court; and a Ven. fac. de Novo was awarded to try the Iiſue. Cro. 
. 113, pl. 12. Hill. 3 Jac. B. R. Woolmer v. Caſton. 

11. An Action of Treſpaſs tor a Treſpaſs in Wh. Acre, the Buttals ex- Yelv. 114, 
med ; and upon Not Guilty, the Jury found the Defendant Gui/ry H 5 Jac: 
Jubad medietatem Acre preditte, without any Certainty of which Moiety. and per tot. 
And yer reſolved that the Verdict is good in Treſpaſs, becauſe Damages Cur. przter 
mly ſhall be recover d. Noy. 125. Winkſworth v. May. | Fenner, the 


| Plaintift 

ſhall have his Judgment ; for if he had laid the Treſpaſs in an Acre, and the Jury found it in a Foot 

ly of the Acre, it is good ; and the finding it here #4 in the Mdicty ot the Acre bounded is ſuffi- 
— 


Cient 
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. . K 2 — — 
cient here. Brownl. 210. S. C. in totidem Verbis. — Cro. J. 183. pl. 2. 8. Cc 
cordingly. 2. 
Yelv. 114. 12. Bit otherwiſe 'tis in an Hectione Firmæ, becauſe there, there q. lt 
$.C.andS.P. 20 be a Certainty to make the Execution of it. And Judgment tor the pj 
according- : F N 6 Wink h v. M , ln 
ly. tiff, Noy. 125. Winkſworth v. May, cites 1 H. J. 9. a. 


Brownl. 114. i 
8. C. and 8. P. accordingly. 


13. So in the Moicty of a Manor. See 1 E. 5, in the Caſe of a Detizy, 
Noy. 125. Winktworth v. May. Thy 
14. Devt by A. Executor of E. againſt O. as Executor of P. who plead, 
that B. dicd inteſtate, and that before the Action brought, Adminiſtration 
his Gocds was committed to C. who adminiſtred, and fill doth ; the Plaintif 
replied, that P. died inteſtate, and that before Adminiſtration was granted, 
ſeveral of his Goods came to the Hands of the Defendant, which he as ku. 
cttor to the ſaid P. adminiſtravit, ſeu aliter ad uſum ſuum proprium diſpeſui 
Upon Iſſue join'd, it was found againſt the Defendant in the Djsjuntjy 
as it was pleaded, and adjudged tor the Plaintiff; for the Point in Iſſae 
is directly tound, and fo within the Statute of Jeofailes. Hob. 4g. pl. 54 
Trin. 12 ſac. Keble v. Osbaſton. 
15. Treſpaſs tor breaking his Cloſe, depaſcendo Averiis, (viz.) Equis 
Bebus, Vaccis &c. The Detendant pleaded Onoad any Treſpaſs cum align 
bus averiis, preterquam cum dubus ſpadonibus & tribus Vaceis, Net Guily; 
and as to them he juſtified by Preſcription for Common; upon Iſſue join 
the Jury found the Defendant Guilty cum aliquibus averiis Prout the 
Plaintiff counts, and aſſeſſed Damages &c. Ir was aſſign'd for Error, that 
the Verdict finding the Defendant Guilty depaſcendo cum aliquibus ay. 
riis, not ſheuing what, is uncertain and void; Sed non allocatur; for 
being found that he is Guilty cum aliquibus averiis præterquam, it is a 
general as the Count, and the Number or Kind of the Cattle is not mate- 
rial. Cro. J. 662. pl. 13. Hill. 20 Jac. B. K. Elſton v. Durrant. 
1 Roll. 16. The Plaintiff declared upon ſeveral Accounts for ſeveral Goods ſill 
ep. 269. , rs. L Pave 
Truſwell for ſeveral Suns, and upon ſeveral Retainers to do Work amounting in the 
v. Middle⸗ whole zo 40/7. rhe Defendant pleaded Nil debet, and the Fury found quid 
ton S. C. aebet 30 l. inde & quoad reſiduum non debet ; and upon Error brought, it 
accordingly, was atfign'd that the Debt being for ſeveral Parcels, and upon fereral 
che Verdict Retainers, and the Jury findi "Thar h d 30 1. & 5 
ought to 5 Jury finding that he owed 3o J. & quoad reſiduum 
have been non deber, and zo? huding for which of the Retainers or Contratts he is fil 
Special, indebted, the Defendant cannot tell for which he is condemned, and 
oe "whot tor what he is acquitted, 10 as to plead this Recovery in Bar to other 
bat. oi 3 Action, or have an Attaint if it be falſe; and tor this Reaſon the Juig- 


for what Ment was reverſed. Cro. J. 653. pl. 1. Hill. 20 Jac. B. R. Treſwell v. 
not, that Middleton. 

Court might 

adjudge upon it, if good or not. 


Jo. 413, 17. In Afiſe, the Plaintiff demanded Rent by a Devi, the Fury found 
<6 1 Arrearages for 30 Years ; bur doth ag ſay when the Deviſor died, nor any 
Judgment Time or Feaſt appointed for the Payment, and therefore the Verdict is 

iven in clearly ill; becauſe the Time of the Deviſor's Death not appearing, the 
the Grand Cerrtainty of the Arrearages cannot be known. Cro. C. 521. pl. 21. Mich. 


Seſſions for : 
Moatgome- 54 Car. B. R. Morrice v. Prince. 


ry was reverſed, and 'principally for this Reaſon. 


18. In Ejefment upon Not Guilty pleaded, the Jury found hin Guilt) 
in tanto unius Meſſuagii in Occupatione &. quantum flat ſuper ripal. 
All the Juſtices, except Crawley, reſolved that the Verdict was inſuff- 

| cient 


— 
cient | 
bt Wee! 


ant lor the Uncertainty; and all agreed that there is great Difference 
garen Treſpaſs and Ejectment; tor ſuch Verdict in Treſpaſs may be 


predict 1s R. Cox Miles 
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good, becauſe there Damages only are to be recover d, but in an Eject- 
went the Thing itfelt. And in the Principal Caſe, tho' the Certainty 


may appear to the Jury, yet that is not enough for the Court to give 


adgment upon 3 &c oportet quod Res certa deducatur in Judicium, And 
Crawley J. agreed, that it the Ejectment had been brought de tanto unius 


VMefſuagit &c. quantum ſtat ſuper ripam, it would not have been good. 
Mar, 97. pl. 168. Trin. 15 Car. Juxon v. Andrews. 


19. In a Special Verdict in Treſpaſs &c. againſt Sir R. Cox Baronet. 
N. Cox Eſq; and others, the Jury find R. Cox Eſq; Not Guilty, then 
hey find a Warrant from a Juſtice of Peace commanding the Conſtable to 
arreft the Plaintiff, virtute cujus he was arreſted, and that the Conſtable 
required che other Detendanr to aſſiſt him to convey the Plaintiff beſore 
a Juſtice, and that they brought him to the Con/table's Houſe, and that 

font for the Conſtable and commanded him to put the 
Plaintiff in the Stocks, whereas there was no ſuch Perſon as prædictus 
R. Cox Miles mention'd before in the Record, and there is another 
R. Cox Eſq; this makes the Verdict very uncertain, Vaugh. 111. Paſch. 
10 Car. 2. Stiles v. Cox & al. 

20. Indiftment tor uſing a Trade for 3 Months from ſuch a Day to ſuch 
Day, not having ſerved 7 Years &c. Not Guilty was pleaded, and the 
Detendant found Gwilty for one Month, and acquitted of the reſt; and ir 
was moved in Arreſt of Judgment, that it was uncertain for which of the 
Months he was found Guilty; and thereſore the Detendant could nor 
lead this Conviction in Bar ot another Indictment tor the ſame Offence. 
bu per Cur. he may plead a Conviction tor one Month, ab/que hoc, that 
he was Guilty in any other Month. Et j udcium pro Rege. 12 Mod. 561. 
Mich. 13 W. 3. B. R. Anon. 


. . FRAL NN 
(U. f. 2) Verdict Special, [Good or not.] 3 


IN Aſſiſe, if the Jury find that the Defendant 3 the Plain- Mo. 43 . Pl. 
tifl. Niſi Verba contenta in ultima Voluntate W. M. do give and hs "0 
convey a lawtul Eſtate from W. M. to R. M. and they find the Words 5 
contain'd in the Will, bur not the Will itſelf; by which that which Verdict is 
follows after the (Mili) is not ſufficiently found, malmuch as the <omelear be- 


tore npon 


Court is to adjudge upon the Will itſelf, and fo all this is void; % point 
pet the firſt Part of the Verdict thall ſtand; for by this it is ſufficiently on which 
vund that the Defendant diſſeiſed the J2laintift, and fo the Nugarion they were 
er ſhall not hurt it. 90. 38, 39 El. B. R. between 1% aud <barg's, viz 
Meunſon, adjudged. | and Difleiſin. 
ro E. 480. pl. 14 S. C. and Judgment affirm'd, with the Aſſent of Gawdy J. tho' he faid he al- 
vays held the Verdict imperfect, and that no Judgment ought to be given upon it; for the Jury in- 
tended not to find the one Part without the other; and that it is not a pres Verdict ; for it is all in 
"ne intire Sentence; and ſo they ought to have adjudged upon all together, and is nat like the Caſe in 

372. 15 Eliz. for there was an abſolute Verdict given, and that which came after was idle. 
Poph. 110. S. C. accordingly, and Judgment affirm'd by the Opinion of the other 3 Judges. Bur it 
leemed to Popham, that if the Verdict had been, viz. if the Words of the Will do not paſs the Land, then 
that he diſſeiſed, and if they paſs, then that he did not diſſeiſe; there, if the Words of the Will be 
wt found, the Verdict had been all imperfe& ; but here the Verdict is full and perfect before the 
Nin &. And therefore the Judgment was affirm'd, 


2. In 
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D. 372. 2. In Action upon the Caſe, and Non Aſſumpſfit pleaded | — 
Marg, - finds _ the 9 — Non Aſſumpfſit, —— if {Fe Ir and 5 
So I. b. neſſes H. and W. ſay true, as we think they do, then we find that th the | 
Sands v. Deſendant did affume &c. and refers it to the Court. This laſt is 8. 
LadyGray, vold, becauſe it is not directly found ; and pet the firſt Bart (hal for L 
ves ihe pl ſtand, ann is a perfect Verdict for the Defendant, D. 22. 24 Cl 2 
Pin. 372. J. Pet Curiam. ougn 
zroved the 150 | 

latter fully; bur the Jury gave the Verdict in the like Manner, viz. If the ſaid Witneſs has (ai if, 
Truth; otherwiſe we find for ſuch an one. This was ad,udged a void Verdict. 7 
ter 
See(Y.f) 3. In Scire facias againſt the Executor of J. S. if Plaintiff declares * 
76 2. 8. 1 upon a judgment had againſt J. S. and that he was taken in Executin ale | 
8 PP by Force ot a Capias AD Satisfactentum, and dicd in Execution, Upon * 
Mo. 85 pl. which they are at Jflue, and the Jury find that he was not taken jy 165 
11-7, For- Execution by Force of a Capias, but that he was taken upon the {ane 1 
222 . Judgment upon an Alias capias, and ftews all the Particulars, and je. * 
ene, ters to the Opinion of the Court &£, this is a good Verdict, and all the Bo 
Hob. 52. pl. Verdict is referr'd to the Court, and the firſt Part ſhall not deſto⸗ 1 
e e the laſt Part. Tr. 13 Ja. between Fer and 7ack/on adjudged, * un 
— 2 — 311. 8. C. but I do not obſerve S. P. = 
the 
See (Cg 4. In Ejectione Firmæ of a Leaſe for Years of 20 Acres, if Deſendant Wi 
pl. 5 S. C pleads Non dimiſit, and the Jury find Quod dimilit 10 Acres only, aud make 
the Conciuſion of the Verdict is Ec 11 tuper totam Materiam Curia \i- plait 
debitur quod Detendens dimiſit 20 Acres, then thep find tor the Plain- 
tiff, and it not, then tor Deſendant, this is repugnant ; and the 
—— _ in all. D. 43 El. B. K. between Grows and Hendl VA 
adjudged. 
Cro.C. 219. 5. In Action upon the Caſe upon a Promiſe, if Defendant pleads 
Fo. 142 Non aſſumplit, and Jury find tor che Plaintitf, and aſſeſs 33 1. 68 5d. 0 
5) for Damages, Solvend. in tinctione 11 per legem Terræ fieri poteſt, and uh 


for Coſts 6 8. 8 d. and judgment given tor tne PlaintiiFro recover Dan- 
na predicta per Juratores prædictos in forma prædicta aſſeſſa nec non 
59s. de Incremento &c. in toto 36 J. 128. 4 d. this is a good Judg 
ment; for when the Jury find that the Detendant aſſum d Modo t 
Forma, and taxed Damages and Colts, the Verdict is perfect, and 
then the Words (Solvend. in tinctione fi per legem Terre fierl pa 
tet) are void, and cannot be per legem Terre. Tr. 7 Car, B. G. 
between /e 2nd Taylor adjudged mi Mrit of Error, J being for Or 
fendant, and Judgment given in Exeter atfirm'd, Pill. 5 Cat, 
1204. 

6. In an Action upon the Caſe, upon a Promiſe that in Conſideration 
of 4d. the Defendant aſſum d co give to the Plaintiff 30 1. and upon 
Non aſſumpſit pleaded, the Jury found a ſpecial Verdict in this Yalt 
ner, (videlicet) it che Law will that the.)urors ſhall give Damages to 
40 1. then they atleſs Damages to 40 l. but if the Law will that they 
may give Damages ar their Will, then they aſſeſs Damages to 3 J. and 
no more; this is not a good Verdict, becauſe they ought to afſels 
the Damages in certain. D. 40 El. B. B. adjudged, and new 
Penire awarded, 

Fol. 696. 7. In an Information upon the Statute of 39 El. cap. 11. for Dying 
ich Logwood, by which he is to loſe 20 1. for every Offence, and ug 
on Not guilty pleaded he is found Guilty for uſing it againſt the Sta 

tute for 40 Days, by which he loſes this is not a good Vel 

dict, without finding tor how many Times he uſed it, thaſmuch ase 

is to loſe 20 l. for every Time. Þ, 12 Car, B. R. between _ 


held 


* A 2 


gr DES — . 
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6 1 — 
ee Juſtice Jones; this Exception taken after Verdict for 
% Pn an Action upon the Caſe, upon a Promiſe to pay a certain Sum Hob. 89. pl. 
for Dying of Cloth, if Non aſſumpſit be pleaded, and the Jury find 12½ rn. 
Plaintiff, and alleſs Damages Occaſione debiti prædicti, where it at; Ig | 
ought to be Occaſione non pertormarionis Aſſumptions prædictæ, yet it 297 pl. 54. 
154 bob Verdict; for it was a Oebt, and a comile implied upon | 


t. Hobart's Reports 122. between Bayle and Gird adjudged. = 

9. In all ſpecial Verdicts, the Fudges will not adjudge upon any Mat- 
ter Fact but what the yy declare to be true of their own finding; and 
therefore the Judges will not adjudge upon an Inguiſition, or Aliquid 
ale found at large in a ſpecial Verdict; tor their ding of it is not an 
Affirmation that all which is in it is true. Reſolved, 2 Sid. 86. Trin. 
1658. B. R. Street v. Ld Roberts. 

10. It is a certain Rule in all ſpecial Verdicts, that if the Jury find the 
pum in Iſue, and only put a ſpecial Doubt to the Court in. Matter of Law, 
it is a good Verdict; bur it they don't find a ſufficient Matter of Fact to 
wing Light enough to the Court to reſolve that Doubt, then it is an imper- 
fe Verdict, and an immaterial Iflue, and a Venire facias de novo ſhall 
de awarded, This Rule is founded on undeniable Authority, and on 
clear and evident Reaſon, becauſe the Jury are Judges of the Fact, tho? 
the Judges are to judge and determine the Law ariſing on that Fact; 
now the Jury being Judges of the Fact, they in finding the Giſt of 
ation, have taken upon them to find every thing that is neceſſary to 
make the Detendanr guilty, if the Point of the Law be reſolved for the 
Plaintiffo G. Equ. Rep. 255. 256. Lodge v. Jennings. 


U. f. z) Verdict ſpecial. In what Caſes and Actions it 
may be given. 


IN Replevin of a Trow, viz. a Sow and 5 Pigs, as to the Sow he avow'd gr. Verdict, 

for Pianos feaſant, and to the Pigs that he Ne priſt pas &c. and the pl. 92. cites 
liſue to the Trow found for the Avowant ; and to the gs it was found that Jy | 
be Trow was with Pig at the Time of the Taking, and in the Poſſeſſion wr: xg vo 
ite Defendant as the Pigs; and upon this the Plaintiff recovered cites S G 
Damages for the Pigs, and ſo this makes a Taking &c. ones if the 


vow was not with Pig at the Time of the Taking. And ſo fee Verdict 


i large upon this general Iſſue, and ſo it may be, as it ſeems, upon every 
tacral Iſſue. Br. Verdict, pl. 59. cites 18 E. 3. 48. and Fitzh. Reple-, 
in 34. and 12 E. 4. 15. 

2 In Aſſiſe, Demiſe with Warranty of Anceſtor collateral was pleaded, and 
ſa the ill pleading the Aſſiſe was awarded, which found the Circumſtances, 
ad that the Anceſtor warranted &c. And per Bancke J. becauſe the Plain- 
ff was diſabled, and the Aſfiſe was not charged upon this Warranty, there- 
bre K finding the Wartanty is not . Br. Verdict, pl. 32. cites 
% All. 37. £ 
3. In A/iſe of Rent, the Defendant pleaded Hors de ſon Fee &c. and the Br. Dower, 
hers 5 0 len his Fee rg and it was found by Verdict at large, Sag * 
that the Land was given to one in Fee, and after he gave it, rendring Ser- 
Wes and 6 Marks per Ann. and after the ſame Donor brought Writ of Cuſ- 
tans and Services againſt the Tenant, and releaſed the Services, reſerving the 
6 Marks and one Mark more, and the Aſſiſe was of 15 Marks Rent, and the 

FE 4 892 0 Plaintiff 
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Plaintiff recovered ; Quod Miror, upon this Iſſue, that Verdict ar I, 
was ſuffer d; for it is a Plea in Bar, and not to the Afiſe. Br. Ved 
Ig. d | 

4 Where the Tenant pleads in Bar, that Ne ungues ſeifie que Daus 
&c. the Jury may give a Verdict at large; and ſo they did. Quad 
nota; for this is a General Iſue, and upon this a Verdict may come 1 
large. Br. Verdict, pl. 40. cites 28 Aff. 4. 

5. Treſpaſs de Parco fracto and Benfts taken, the Defendant ſaid 1, 
the Feme of the Plaintiff delivered them to him out of the Pound, abſque ti; 
that he broke the Pound ; and the others econtra ; and the Fury fuund thy 
the Defendant came to the Feme of the Plaintiff, and offered Pledges, ty 
prayed her to deliver to him the Beafts ; and fhe refuſed, becauſe ſbe had = 
Warrant to do it; by which the Headborongh, by the Cuftom of Northunbe. 
land, in Abſence of the Bailiff, made the Deliverance to the Defendant, 2 
Pledges found. And ſo lee that they gave ſpecial Verdict in Plea of Treſpaſs 
by alſque hoc, as well as upon a general Iſſue. Br. Verdict, pl. 63, cit, 


oE. 3. 23. 
R 6. Aﬀiſe of Rent againſt an Infant, Fiſher ſaid the Land is Hors & ſy 
Fee, Fudę ment, if without Specialty &c. Perſey ſbeud Deed, by which 
a Rent of 4 Nobles was granted to the Plaintiff by the Year or bis Li, 
Fiſher ſaid, He who charged had nothing at the Time of the making (f the 
Deed ; and it was found by Verdit# that the Tenant was ſeiſed, but the Rm 
was granted till the Plaintiſf had levy'd 10 Marks, and that be had ley 
8 Marks, and that there are two Arrear, and Damages to three P 
and the Plaintiff pray'd judgment, becauſe the Iſſue was found tor him; 
and ot the Condition to levy the 10 Marks they had no Regard, becauſe 
the Deed thereof was not ſhewn ; and they were adjourn'd to Weſtmin- 
ſter, and were aſterwards remanded into Pais, to inquire if ever he had 
Deed of this Condition to levy the 10 Marks, [and then] the Ren: to 
ceaſe. And ſo ſ.e that they tobt Verdict at large, where the Iſſue was i 
the Tenant had any Thing in the Land at the Time of the Gift; quod nir 
Br. Verdict, pl. 64. cites 33 All. 2. 
Br. Eject. 5. Verdict at large was given upon the General Iſſue, that Ne ejeG gu: 
Cuſtod. pl. And ſo ir ſeems that upon every General Iſſue the Jury who are in Doubt 
45. cites may give Verdict at large, and put the Matter in Ditcretion of the Court. 
2 Contra of Special Iſſue. Br. Verdict, pl. 45. cites 38 Aſſ. 9. 
Br. EjeCt. 8. In Ejedt ione Crficd. the Jury gave a Verdict at large pon general I 
Cuftod. . 5- ſue. Br. Verdict, pl. 14. cires 38 E. 3. 18. 
cites ©. C. 9. In Account the Defendant traverſed the Reſceit, and found that the 
Plaintiff deliver d the Money to the Defendant upon Condition, That if be 0:1 
not aſſure 20 Acres of Land by ſuch a Day, that he ſhould repay it ; and that the 
Defendant did not make thereof Aſſurance by the Day, by which the Plaintift 
recover d. And to ſee Verdict ar large in this Action. Br. Verditt, pl. 
84. cires 41 E. 3. 10, 
10. Verdict at large was given in Dower. Br. Verdikt, pl. 8s. cites 
42 E. 3. 1. 
11. Aﬀiſe of one Acre of Land. Kary, we are Villein of H. Earl of D. and 
hold of tm in Villeinage, Ftedgment of the Writ. Penrofie ſaid, Tenant 7 
the Franktenement the Day of the Writ ogy a & non allocatur; lor 
this Plea is not warranted by the Statute. Ey which he ſard, chat Frank 
and of Frank Eſtate the Day of the Writ purchaſed ; and upon this the Ab 
ſiſe was awarded, and found that he was Villein to the Earl, regartient d- 
his Manor of D. and he ſeifed of bim; #nt that the Earl never ſaſed 161" 
Land, nor ever claim d it, and that the Plaintiff wa 2 and diffeiſed ; and 
for Doubt they adjourn d this ro Weltminiter, and there by rhe Opinion 
of the Court the Writ ſhall abate, by which the Plainriff was non iced; 
for the Iſſue was found againſt him. And ſo'ſee Verdict Special giv" 
for upon Iſſue of Frank and Frank Efate; quod nora ; for it ſeems a Genera) 
Iſne aguinſt the Villeinage. Br. Verdict, pl. 62. cites 43 Aſſ. 1. 11 
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5 Trial. 399 
—z. Treſpaſs againſt one, ſuppoſing that he had burnt bis with 
* ; the Defendanc pleaded Not guilty, and the nqueſt 
found che Verdict at large, that the Defendant was Tenant for a Year to the 
Plaintiff, and that it was burnt by his Negligence ; and fo fee a Verdict at 
in Treſpaſs. Br. Treſpaſs, pl. 68. cites 48 E. 3. 25. 

13. In Atiaint the Jury demanded if they might give Verdict at large 
45 in Aſſiſe, who ſaid that No; quod nota bene. Br. Verdict, pl. 58. 
tes 7 E. 4 29. 
1 In Re cous the Plaintiff counted, that the Defendant held of him by Br. Replea- 
Hmage, Fealty, and 10 s. Rent due at Eafter and Michaelmas, and for the der, pi 8. 


Rent be diſtrain d, and the Defendant made Reſcuus, where it appeared in 2 


the Declaration that the one Feaſt was paſt, and the other not ; and the De- pl 28, = 


fendant pleaded Not Guilty ; and the Fury found that there was no ſuch Te- 
nre, but that the Plaintiff leaſed to the Defendant at Will, rendring 10 s. 
at thoſe Feaſts, and that it was Arrear, and the Plaintiff diſtrain d, and the 
Defendant made Reſcous. And per Fineux, the Pleading of Not Guilty is 
wi a confelſing the Tenure ; Contra of pleading Riens Arrear. And the beſt 
Opinion Was, that the Action lay in Part as here, and ſhall not abate in 
all, tho the Plaintiff in his Declaration has ſhewn that the Rent-Day is 
not come; for Reſcous compre hends Tenure, which is a Special Tenure. And 
the beſt Opinion was, that the Plaintiff thall not recover, and that the 
erlitt is no more in Effect but guilty of the Reſcous Modo & Forma ad Dam- 
um &c. tor the other Matter at large is void in this Aion. Br. Verdict, 
pl. 56. cites 9 H. J. 3. 
15. In Treſpaſs and Aſſiſe the Jury may give Verdict at large; for the Verdict at 
Writ, Count, and Plaint is General. Contra in other Actions. Br. Verdict, = my 
pl. 56. cites 9 H. J. 3. Per Brian. 2 


5 Parties are 
1 General ſme, as upon Not Guilty in Treſpaſs, or upon Nut Tort in Aſfiſe. Contra where the Iſſue is 
wen a certain oe Point ; per Fairfax ; but contra per Tremaile, and the Law is with him ; and they 
wgved other Matters, and did not devell upon this Matter. Br. Verdict, pl. 83. cites 9 H. 7. 13. 


16. The Court of C. B. would not permit Verdict at large in Writ of 

Entry in Nature of Affiſe, inaſmuch as it was a Præcipe quod reddar. 
But Miror thereot ; tor fee Tir. Verdict, in Fitzh. 21 & 32. Verdict at 
given in Formedon; for it ſeems that upon every General Iſſue Verdict 
« large may be given. Br. Verdict, pl. 85. cites 23 H. 8. 

17. The Court cannot retuſe a Special Verdict, if it be pertinent to the 
Matter put in 1ſ/ve. Co. Litt. 228. a. | 

18. The Fary, if they will take upon them the Knowledge of the 
Law, way give a General Verdict; ye it is dangerous for them ſo to do; 
for if they do miſtake the Law, they run into the Danger of an Attaimt ; 
therefore to find the Special Matter is the ſafeſt Way where the Caſe is 
doubttul. Co. Litt 228. a. 

19. A Special Verdict cannot be given in any Action, but where the IC D. 117. b. 
ſue is join d upon the General Iſſue, and nor where it is join'd upon Spe- Pl 2. Rer. 
cial lilue or Matter with an Abſque hoc &c. Bendl. 37. pl. 69. Mich. 11 1 
& 2 Ph. & M. Anon. g | of Jones v. 


Alkaver, 
SP. and therefore the Court awarded a Repleader. When | is joined e ſpecial Point 
the jay may find rhe Special Marter, if it be doubtful in Law; Pratt as 9 upon 
doe Point upon the Special Iffue, as apon the General Iſſue. Co. Litt. 226. b A Special Verdict, 
vr Verdict at large, may be given in any Alien, and #pox any Iſſus, be the Iſſue Gemtral oy Special ; and 
ENT be foe contrary Opinion in our Books, yet the Law is now ſettleu in rhis Point, Co. Litt. 
227. b. | | 


20, It was held by Anderſon Ch. J. and all the Juſtices of the Bank, S. P. 2 Inft. 
That in * all 2 well of the Crows as in Common Pleas, viz. Ac- E ws 
tions Real, Perſonal and Mix'd ; and upon ail Iſſues jaa, whether be- j,, 
Ween the King and the Party, or between Party and Party, the Jurors an Appeal of 

may 
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Murder may find the 8 ial Matter, which is pertinent, and tends only to 
Verdic vas Ie Jjoin'd ; So which, being ro them dubious in Law, t wo, 
ven pray the Advice of the Court, and this they might do by the Common 


2 3 aw, which has ordain'd that Matters in Fact thould be tried by the 
Mich. & Jurors, and Matters in Law by the Judges: 9 Rep. 12. b. 13. a. Paſch 


4 P. & M. 28 Eliz. C. B. in Dowman's Caſe. 


Neu man v. 


Punter.— See Barnard. Rep. in B. R. 32. The King v. Hayes. 


21. It wasprayed to be found ſpecially, whether Chancellors are Pei. 
ſons enabled by the Statute, ro make Leaſes to bind their Succeſſors. But 
the Court would not permit it, becauſe they ſaid it would tend to tt; 
Diſturbance of ſeveral Poſſefons. Sid. 159. pl. 11. Mich. 15 Car, 2. ; 
Nota to the Caſe ot Biſs v. Holt. | 

22. If an Indebitatus aſſumpſit ſhould be brought for 20 1. for Wars 
ſold, and no Evidence thould be given of an Agreement ſor the certain Pric, 
Twiſden J. ſaid he ſhould direct it to be tound ſpecially. Mod. 295. pl, 
39. Trin. 29 Car. 2. B. R. in Caſe of Jemy v. Norrice, 


Verdict Special. Dat may be found 


See (O.f) (C. f. 4) 
Specially. 


But it was 1. IN Aſſſe, the Fury ſaid that A. was ſeiſed of a Rent-charge, and 
* _ granted it to the Plaintiff, and A. died before Attornment, and ier 
23 the Tenant delivered Pledge to the Plaintiff in Lieu of Attornment, and afier 
be expreſs the Heir of A. releaſed to the Plaintiff ; and ſo was the Plaintiff ſeiſed and 


at firſt, yet diſſeiſed ; and the Plaintitt recovered by Award; Quod nota. The Ren- 


they may fon ſeems to be inaſmuch as they cannot find Releaſe by Verdict at large, 
and give Which was not pleaded. Br. Verdict, pl. 25. cites 16 Aſſ. 15. 
expreſs Ler- 


dict at their Peril, and ſo it was done there. Ibid 


2. In Aſſiſe it was found by Verdict, that the Father of the Tenant lat 
to the Baron of the Feme, now Plaintiff, Part of the Tenements for Life 
the Baron, rendring certain Rent, and the Leſſor died, and his Feme Tenant 
in Dower of the reſt, leas'd the reſt to the Feme Plaintiff, and her Baris, 
for Term of Life of the Feme Tenant in Dower rendring Rent; and after the 
Heir of the firſt Leſſor granted the Rent reſerved by the Tehamt in Dower, to 
the Plaintiff and her Baron for their Lives, and warranted the Rent and the 
Land for him and his Heirs, to the Baron and Feme for their Lives by Died, 
which was given in Evidence; the Tenant in Dower died, and the Baru 
died, and tlie eme was ſeiſed &c. and prayed Diſcretion &c. and as 10 
the Parcel in which the Baron and Feme had a joint Eſtate, this was taken 
and adjudged a good Deed of Confirmation, viz, of the Dower ; and the Plain- 
tiff recovered ; tor the Verdict is good of this, tho' the Deed was not 
23 becauſe this Deed made their Eſtate ; tor firſt, they had no 

te but for Lite of the Tenant in Dower, and by the Confirmation 
they have Eſtate for their own Lives, and to the other Parcel of which 
the Baron was ſole ſeiſed, the Confirmation cannot extend to the Feme; 
and therefore of this Parcel ſhe was barr'd, and recover'd the reſt. And 
ſo ſee that a Jury by Verdi at large, may find a Deed which makes tht 
 Eftate of the Party. Br. Verdi&t, pl. 28. cites 18 Aſſ. z. 
Ns | | * * 


5. 
Teaſe 


„ 1 "—_ i. 


3 + Tr ial. 40 1 
In Aſſiſe by an Infant a Deed of the Anceſtor with Warranty was 

2000 15. Aﬀeſe was awarded at large of the Circumſtances, at th the 
Infant had eaded that Nothing paſs'd by the Deed, and found that not hin 
paſs'd, and that it was made by Dureſs of Impriſonment in the Ward of B. 
then Gaoler, and that the Baron the Tertenant had only for Term o Life 
1nd alien d in Fee; and the Infant came and put in bis Foot, becauſe the Rever- 

was to him deſcended, and was oufted; and therefore it was awarded 
chat the Infant recover, Br. Verdict, pl. 3 1. cites 22 Aſſ. 15. 

4 In Afſe, the Tenant pleaded to the Aſfiſe, and gave in Evidence, that 
the Brother of the Plaintiff, whoſe Heir ſhe is, was attainted of Felony ; and pl. 259. cites 
the Jury found that R. the Father was ſeiſed, and had Iſſue 1 a Son and 8. C-Br. 
two Daughters, of which the Plaintiff is one; the Father died, the Son did Entry Cong. 
Felony, and was attainted and hang'd, the Feme of the Father held the whole „ — 
for Term of her Life in Frank-bank by Cuſtom, and leas d her Eſtate to one of © 
the Defendants in the Writ, tobo continued the Eftate all the Life of the Feme 
and 8 Years after, upon whom the Plaintiff, one of the Daughters of R. en- 
red, and N. who was Tenant by Sufferance, on her, and infeoff*d two 
named in the Writ, and his Tenant at Will attorn'd, and fo a void · Feoff- 
ment, tor the Feoffor always took the Rent ot the "Tenant at Will; 
and he og bt to have made Livery in this Caſe, and did not; and becauſe 
the Attainder was not pleaded or given in Evidence ſub pede Sigilli, the FAR 
Court did not regard it. And fo ſee Matter of Record cannot be found oy, that 
by Verdict at large; and becauſe this _ Plaintiff, tho' ſhe had a the other 
Siter not named, had good Title againſt all who had no Right, as the Siſter was 
Delendant here had nor, theretore the recovered ; but quzre the Reaſon —1 Pang 
chat her * Siſter is not named. Br. Verdict, pl. 35. cites 26 Aſſ. 2. via. = 

5. In Afiſe, the Tenant pleaded Bar, the Plaintiff intitled himſelf by 
Leaſe for Term of Life made bythe Tenant ; and the Aſſiſe was awarded, and 
Uu found that the Tenant leaſed to the Plaintiff for Life, upon Condition | 
u re-enter for Nonpayment of the Rent reſerv'd, and that he re-entred for | 9 
Nonpayment, Per Thorp, when the Tenant pleads Bar, and che Plain- | 
tiff makes Title, which is not travers'd, but the Aſſiſe is taken ar large, 179 
s then it ought, there every thing found tor the Plaintiff or tor the 1 
Detendant, is ot Etfect ; for if other Title be found tor the Plaintiff, he 1 
hall have thereof Advantage; and by all the Juſtices, the Tenant thall {7.98 
have Advantage of the Condition by which the Plaintiff was nonſuited. | 
Br. Verdict, pl. 42. cites 28 Af. 48. 4.99 

6. Treſpaſs of a Cloſe broken, Land dug, and Graſs ſpoil'd ; the De- Br. VergiR, 1 
endant ſaid that the Place where Sc. was his Franktenement the Day of the pl 10, Cites 48 
Treſpaſs, and the others contra; and the Inqueſt tendred a Verdict at large *: C 158 
pou a void Exchange, and prayed Diſcretion &c. Hank. ſaid, you are 
not in Aſſiſe, rheretore give an ex reſs Verdict it it was his Franktene- 
ment the Day of the Treſpaſs ; ſo that you have nothing to do it the 
Lotry was lawful or not; by which they ſaid that it was the Frankte- 
nement of the Defendant at the Time &c. and ſo the Plaintiff took no- 
ing by his Wric. Br. Treſpaſs, pl. 81. cites ) H. 4. 11. 

7. In Agiſe, the Jury may find by Verdict at large Feoffment and Con- Br. Aſfiſe, 
dition declared upon the Livery, but not Condition by Defeaſance dehors, or * £34 cites 
Releaſe, or Feoffment and Warranty ; for Warranty lies in Writing, and“ 
they cannot take Conuſance but of that which is done upon the Land. Br. 

Verdict, pl, 86. cites ) H. 6. and Fitzh. Aſſ. 359. 

8. In a Debt upon an Obligation brought againſt Defendant, he pleaded 8 C. cited 
Non eft FaFum, and ſo at Iſſue; and betore rhe Day of Appearance of the Rep. 119. b. 
Inqueſt, the Rats had eaten the Label off from the Obligation, by the Ne- Ae 
ligence of the Clerk in whoſe Cuſtody it was &c. Upon which the Jury 5), ; ” 
were charged by the Juſtices to inquire it it was the Deed of the * Marg. pl 
a the Time of the Plea, and give a ſpecial Verdict; and fo they did. D. 12. cnes 4 
59. pl. 12. Paſch. 36 & 37 H. 8. Nichols v. Hai wood. N ol = 

orſely v. 
5K 9. And Charncck. 


Br. Aſſiſe, 


* The Book 


402 Trial. 
9. And in Caſes of Seals broken, Raſure Ec. Non eſt Factum is a 8 —— 


; and R 
Plea ; bur it there is any ſpecial Matter, the Jury may find it, 5 _ 
Rep. 119. b. Whelpdale's Caſe. it ſha 
Jury 
as d 
— MN — tweet 
Fri 
rilo1 
+ It is called (X. f) Verdict“ ſpecial. lat ſhall be ſaid a ſpecial Ji. Im! 
love, few dict [Upon which the Court may adjudge] that 
cauſe it fin accor 
the Matter he int 
lech 1. J N Aſbfe, if the Jury find the Natter in Fagt, and ſay further g, want 
the utg- the Plainrtift was ſeiſed and diſſeiſed; the Court cannot adjudge Exec 
ment of the upon the ſpecial Matter; for it is waiv'd by the finding further that 4 
1 the Plaintiff was leiled and difleiſed. Contra 28 Af, 1. Contra was | 
1s _ a * , All. 99 agreed | | mhic! 
ſpecia er- + 3 * I» + | 
did, becauſe a 3 ; : was k 
ia . fo as hereb h Verdict is twofold, a Verdict at l 
1 88 is all os) „ "than b ainevatly hens cot oP —_ 
Iſſue ; As if the Iſſue be Not guilty, to find the Party Guilty or Not guilty, generally; & fic de ct Mick 
Co. Litt. 228. a. ; ” 0 
See (T f) 2. In an Aſſiſe, if the Aſliſe find that the Detendant was Tenant, and Vert 
N. 1. and the that he diſſeiſed the Plaintitf Niſi Verba contenta in ultima Voluntate Land 
97 wow W. M. do give and convey a lawtul Eſtate from W. M. to R. M. &. at 
1 che and find the Words contained in the Will, but do not find the Will, as 11 
Notes there. this is not any ſpectal Verdict upon which the Court can adjudge, 1649 
> eq tnafmuch as they have not found the Will; tor it is the Office of the 
Dag Court to adjudge up en toe Will, Mich. 38. 39 El. B. K. between 
Weſt and Mounſon ud jlid yeu. 
2 — 6. 
was 
See gs fund (V. f) Verdict ſpecial and general. int Thing ſhall all, 
ben be intended in a ſpecial or general Verdict. And auler alter 
the Verdict 1s good by Intendment. — 
tar 
Se (Th x. FN an Affe of a Rent-ſeck, if the Defendants plead No Ter diſſe 
8 | tC. and the Jury find chat the Plaintiff demanded the Rent of rhe (0 ry 
* ＋ Detendants, and 7 denied to pay it, and — they yg oe b _—_ — 
-. ritt; tho it is not a ſpecial Verdict, yet malmuch as the Jury ha 
kound that the Demand was upon the Land, and ſo no Dien in 1* 
Law ik it was out of the Land, it ſhall not be intended that it was 0 
upon the Land ; for they make their Concluſion of theit general ver 8 
Diet upon the ſpecial Patter found, and peradventure they intend a ah 
Demand and Dental out of the Land to be a Difleiſin. Mich. 14 ſo be 
Car. B. R. between 4orrice and Price adjudged Per Curiam, pt ba 
ter Croke, in a Writ of Etror upon a Judgment in Wales, and the Wh 
Judgment reverſed accordingly, f Than 
Hob. «>. v1 . 2. If the Iſſue be, whether |. S. was taken in Execution _ a Ca- Devi 
3; . Plas ad Satisfaciendum, and the Jury find that he was not taken upon would 
60. Foſter v. P : ry > 
ackſon, A Captias ad Sattsfactendum, bur that he was taken by Force ot an 2 a 
C. See Alias Capias ad Satis faciendum in Recordo prædicto minime ſpecificati, ba 


(V.f.2) pl. and do not find the Alias Capias at large, which was of the fame = 
| Gy 18 
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and Return, and all the other * Matter, but they do not find that td 
Perſons and Judgments are the ſame, per this is a good Verdict; for Fol. 697. 
it ſhall be intended to be the ſame; tor it is agaunſt Reaſon that the J. © 
Jury would have given, or the Court have ſuttered a ſpectal Verdict p &. g) 
25 a Doubt, if this Alias had been upon another Judgment, or be- pl. 43.— 
tween other Parties. Hobart's Reports 71. 76. ofra pl. 3. 

3. If the flue be, whether the Sheriff took J. S. and kept him in See ſupra, 
Priſon under his Cuſtody in Execution for certain Debt and Damages by el. 2. 

Force of a Capias ad Saristaciendum, and the Jury find that he took 
him by Force of an Alias Capias ad Satisfaciendum, tho' it is not found 
that he kept him in Execution for the Debt and Damages aforeſatd, 
according to the Iſſue, yet it is a good ſpecial Verdict; for it ſhall 
he intended, becaule the Conſequence is neceſſary ot that which is 
wund, malmuch as he could not take him, but he ought to be m 
Execution. Hobart's Reports, Fer and Fack/on 77. adjudged. 

4 Jt the Jury find a ſpecial Verdict, in which they find that J. 8 8. C. cireq 
was ſeiſed in Fee of the Land in Queſtion, and deviſed it to J. D. upon Sty. 294 Per 
which the Matter in Law ariſes, tho? it is nor und that the Land Roll Ch. J. 
vas held in Socage, yet it is good ; for it ſhall be intended it being a J 
collateral Thing, and this Tenure being the moſt common Tenure. 9. 

ich. 24Car. B. R. between Den bam and Baker adjudned, Intra⸗ 
tur Cr. 23 Car. 1280. | 

5. Tr. 1651. between 7o-b»/o» and Kerman ũdjudged upon a ſpecial $7: 8 
verdict, where it was only tound that he was ſeiſed in Fee of certain 2 * 
Land, and made his Will in Writing in Hæc verba &c. upon which the »/©rve rhe 
Matter in Law ariſes, tho? it is not found that he deviſed the Land fare Poinr 
as in the firſt Cale, yet it is good by Intendment. Intratur Hill, esse 
1649. Got. 153. pl.. 


* . 


See beſore. 


6. Tf the Jury find a Special Verdict, in which they find chat ] S. S. 267, 
was ſeiſed in Fee ot the Tythes in Queſtion, and made his Will in — 15 c 


Writing, the Tenor of which Will ſequitur in hzc Verba; and then ,6@rve chat 
ind a Mill at large, upon which the Matter in Law ariſes, and that we s. P. is 
after J. S. died, and do „not find that J. S. died ſeiſed, yet it ſhall be _ 
ntended that he died ſeiſed, being found before that he was ſeiled in e 
Fre, and made his Will, and after died and ſo it ſhall be intended . Wl, 
hat the + Fee continued in him till his Death, and not that he was „ «4 4 ce 
duleiſed, and convey'd it over betore his Dcath ; for the Jury intend ren rg 
to refer the Batter in Law to the Court upon the Will, and there- 77/** 
re intend it to be a perfect Mill in Fact, but only Doubt of the Ope- p/4,,ip, and 
tion ot the Law pon it. Trin. 1651. between Saunders and Rich, after ſo) that 


judged per Curtam, upon a Special Verdict. Intratur Hill, 1649. ( tbe iis 


N. 75 . ; | H. (whom 
they had before found to be the ſubſcribing Witneſſes) are 3 ſufficient Witneſſes according to the Statute, 
ind a; the Law requires, and the ſaid Will ſo proved be a good W ill in Lav, and ſufficient to transfer the 
llaſe or Tenements &c. then they ſay be is Guilty; but if the ſaid 3 Witneſſes are net iter, then they 
ſay le is Not Guilty. Ld. Ch. Baron Gilbert thought this was ſufficiently found for the Plaintiff, tho' it 
dis not found that the Teſtatcr died ſeiſed, becauſe they find the Detendant is Guilty of Treſpaſs, in cafe 
is is a good Will. In finding the Defendant guilty, wy find every Thing material to make him fo, 
n ale the Doubt of the Law, in which they. are not reſolved, appears to be for the Plaintiff, and the 

t cannot intend any thing contrary to the Finding; therefore in this Cafe they cannot intend the 
Devifor was not ſciſed, or did not die ſeiſed; for then, inſtead of reſolving the Poim of Law, they 
vould take upon them to be Judges of the Fact, which is not their Provirce, If they ſhould intend 
that the Deviſor is not ſeiſed, or did not die ſeiſed, they muſt intend the Defendant was Not Guilty, 
0 the Doubt of Law was for the Plaintiff, which would be an Intendment againſt the expreſs Fiod- 
ing of the Jury, and then the Court, who are no Judges of the Fact, would refolve againſt the Judg- 
dent of the Jury, who arc Judges of the Fact. G Edu Rep. 255, 256. Lodge v. Jennings. 

See (A. g) pl 1. | | 
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404 Trial. "= Rm 


J. When ſeveral Matters are ſurmiſed, and the Iſſue taken upon one Pay 
if it be found againſt me, all the other Points fhall be held for confeſs'd. ..} 
1 it le found for me, nothing ſhall be held confeſs'd by me; per Wich. Br 

:ftoppel, pl. 140. cites 32 Aff. 9. K 
8. Debt againſt Cuſtomer upon Tally ſhewn to him ſuch a Day, Ven 
Place, and County, at which Time he had Aſſets, and would not pa 
To which the Defendant ſaid, that ſuch a Day after he ſhew'd the Tall 
him, at which Day he had nothing in his Hands, nor ever after; abou 
hee that he ſbeu d the Tally to him before this Day; and fo to Iſſue, 40 
found for the Plaintiff; and the Defendant would have repleaded, becauſ, 70 
Place nor County was alleged where the 2d Tender was, & non allocatur: 
tor it thall be intended in the Place and County where the firſt Tender being 
was; quod nota, per Cur. But contra where he juſtifies in another Can. int fi 
ty, and traverſes in the jirft County; tor there the Place and County af 


neceſſity ought to be thewn ; tor the County there is Parcel of the liſue 4 

Br. Pleadings, pl. 9. cites 27 H. 6. 9. Valk, 
Put if Ver- 9. In Treſpaſs upon the Statute of 5 R. 2. upon an Entry into 40 Army in 
= i mn of Land, the Detendant pleaded that Nor Intravit contra Formam Sau. 11 be | 
Uieiderdas, tuti, and it is found that he enter d into 2 Parts divided from the 3d Pan whol 
then it ſeems and that he did not enter into the 3d Part divided from the 2 Parts, it (hall 
that they are not be intended by this Verdict that the Plaintiif and Defendant are Te. fall 
SOM by nants in common; tor it ſhall not be ſo intended, unleſs it be expreſs 16 J. 


the Intend. in Verdict or Pleading. Br. Tenants in Com. &c. pl. 16. cites + 24 


ment of the 4. 20. 22. 
Verdict. Co. ment | 
Litt 190. b — And if he had Entry lawful in any Part, he might enter into the Whole; 5 bart ( 
ſcems that this is intended before Partition. Br. Action ſur le Statute, pl. 34. cites 21 E. 4. 10. 
+ The Book is miltaken, for there is no ſuch Year ; but it ſhould be 21 E 4 22. a. b. 
* Holt Ch. J. faid that this is not mention'd in 21 of E. 4. 22. b. neither is Coke poſitive therein, in; 
that it is only his ConjeEture. Wms. s Rep. 19. in Caſe of Fiſher v. Wigg. 


3 Le. 152. 10. In Fjefment the Caſe was, A. deviſed an Houſe to B. for Life, R. 4 
8 tag mainder to the Heirs of the Body of Deviſor, Remainder to F. &. in Fee, Pr. 

. Lied weſo that if B. clearly departed out of London, and develt in the Country, then 
G. Equ. R. ſhe ſhould have a Rent cut of the ſaid Houſe &c. The Jury find as above, 
25% in Caſe and that A. died without Iſſue, and that B. wholly departed from Lindon, 
Tens and went to M. in S. and that J. S. being dead, the Heir ot J. S. before am 
moms Entry releaſed to B. and afterwards enter d. B. married W. R. the Deſen- 
dant. The Doubt was, It this Proviſo determin'd the Eſtate before Eu- 
try; tor it ſo, the was Tenant at Sufferance, and the Releaſe could not 
enure to her Eſtate. As to this the Court held, that ſhe was only Tenant 
at Suflerance, and Entry not neceſſary. But the Verdict did a find 
that ſhe dwelt in the Country, which is Part of the Condition. But tne 
Court held that the Verdict is full. Then it was objected, that the Ver- wy; 
dict did not ind the Life of B. and then the Detendaur cannot enter, But N 
Fenner ſaid, It thall be intended that the is living ; for the Jury did not 
doubt of ir; for they find that if his Entry, upon the Matter found, 1s 
lawtul, then he is not guilty ; ſo they doubted of nothing but that Point, „ 
and that ſo it was adjudged in 28 Eliz. in B. R. and judgment ws +4. 
uod querens nihil capiat. Cro. E. 238. pl. 5. Trin. 33 Eliz. B. R. 

Allen v. Hill. | 
Cro. E 827, 11. Upon a Special Verdi& one Burly was ſeiſed in Fee of divers 
pl. a Paſch. Lands in S. and deviſed all his Lands in S. to his Wife for Life, and ate! 2 
41 Eliz. C. B. 4 thoſe his Lands in S. call d Somersby to W. B. in Tail &c. Anderſon 
took an Exception to the Verdict, becauſe it was not found that ihe 
Lands are calld Somersby. But per Curiam, foraſmuch as the contrary 15 
not found, it ſhall be intended that he had not other Lands in 8. 


Pete: 


thoſe which were call'd Somersby ; per Bridgman Ch. J. in delivering - K 
the Opinion of the Court. Cart. 80. Trin. 18 Car. 2. C. B. in Cale oi 0 


Thomaſin v. Mackworth, cites Cro. E. $28. Peck v. Channel. 
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or be good ; and if the Reſignation be good, they find for the Plain- 1062. 8 C. 
be. but Aid not find that the Donor had accepted ſack Re/igenation. But yr f 
he Court held, that ſuch Acceptance ſhall be intended, and the Court pear . 
all not doubt of more than the jury doubted of, they having con- Velv 60. 
cluded the Verdict on a preciſe Point. Cro, J. 63. pl. 1. Paſch. 3 Jac, S C. and 
3 R. Farchild v. Gayer. 027: ee 


| S. C. cited 
G. Equ. R. 256. in Caſe of Lodge v. Jennings. 2 


13. In an Ejectione Firmæ, among other Things it was reſolved that it 
being found that the Leſſor was now Incumbent, it was good, tho? they do 
mt nd that he is in Life; tor it is more than implied &c. Noy 143. 
Anon. 

14 In an Action of Debt upon a Demiſe of a Meſſuage with a Sheep- 
Valk, it was moved in Arreſt of Judgment, atter a Verdict found for the 
Plaintiff, That the Shezp-Walk was not alleged to le appurtenant, nor pleaded 
be by Grant by Deed. But notwithſtanding that, it was ruled by the 
whole Court, becauſe it reſted indifferent whether there was a Grant by 
Deed or not; that when the Fury find that the Sheep-Walk did paſs, it 
hall be intended that there was a Deed, Godb. 273, 274. pl. 386. Hill. 
16 Jac. B. R. Hurlſton v. Woodrote. 

15. A Verdict may be taken by a reaſonable Intendment, as in Fulwood's 
Cale, rho* the Words are impertect ; but that muſt be where that Intend- 
mnt fands upright, and nothing in the Verdict to impugn it; per Ho- 
bart Ch. J. Hob. 262. in Caſg of Duncomb v. Wingfield. 

16. Where the Jury find a meer Matter of Fact, as that Livery was 
nade ſuch a Day, this ſhall not be taken by Intendment one way or 
other, as whether it was made in the Forenoon, Afternoon, or in the 
lit Inſtant of the Day; and therefore for the Uncertainty a Jen. Fac. de 
my was awarded. See 2 Bulſt. 3os, 306. Butler v. Fincher. 

17. In Hjedt ment the Jury find no Title in the Plaintiff, but find that Cre. C. 21. 
King Henry 8, was ſeiſed, and convey d to Defendant by Patent, which they PI n Mich 
fr our in Hæc Verba, and pray the Diſcretion of the Court touching that . 2 
Pztent. The Court adjudged the Patent void; ſo it was objected that no of 
Ticle being found for the Plaintiff, he could not recover; bur reſolved, 
that the ſole Queſtion being Whether the Patent was void, they would 
ntend that che Plaintitf had Title, becauſe the Jury had declared the 
Detendant guilrey, if che Patent was void. G. Equ. R. 256. cites Cro. 

C 21. Caſtle v. Hobbs. 

18. Hject ment of the Scite of a Manor and lo Acres of Land in B. Cro C. 455 
The Jury iind the Leſſor was ſciſed in Tail of the Manor of B. and that this pl. 3. Paſch 
Manor was deliver'd in Extent ; but does not ſay the Land in the Declara- 12 Car. B. R. 
nn was Parcel of the Manor. And by Crook and Jones, This is not 
material; for being in a Special Verdict it ſhall be intended, otherwiſe 
there would be no Cauſe ot a Special Verdiét; Per Bridgman Ch. J. in 
am the Opinion of the Court. Cart. 80. cites Cro. C. 458. Cleve 
J. Yere, 

19. In Ejeũ ment the Declaration was of a Leaſe of 10 Acres of Land in Sid. 25. 2 

ite Pariſh of S. Upon the Special Verdict the Jury find the Father of pl. 7. S. C. 

the Leſſor was ſeited of the Lands in the Declaration &c. Then they accordingly. 

ad an Indenture mentioning divers Lands in other Parithes, and / his 

Lands call N. lying in the Pariſh.of S. but did not find theſe were the 

ome Lands in the Declaration. It was adjudged the Lands in the Decla- 

ation ſhall be underſtood to be the ſame Lands call'd N. in S. the Rea» 

ln was, to what Purpoſe ſhould the Jury meddle with other Lands; 

fer Bridgman Ch. J. in delivering the Opinion of the Court. Cart. 80. 

Trin. 18 Car. 2. C. B in Caſe of Thomalin v. Mackworth, cites 12 & 

i; Car. 2. C. B. Hoare v. Dix. 
31. 29 Tndeb, 


12. In Treſpaſs the Jury doubted if a Re/ignation of 4 Donative to the Mo. 76 pl. 
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406 Trial. 
Lev. 141. 20, Indeb. Aſſ. for Tithes without ſhewing a Special Contract. was ku 
13 good after Verdict, becauſe the Jury hed tans it, and a Special 5 
the Indebi. tract ſhall be intended. Sid. 223. pl. 11. Mich. 16 Car. 2. B. R. Wri i 
tatus implies V. Berle. | , ; : 
Lale and 21. After a Verdict, the Court ſhall admit any Intendment to male i 
Delivery. Caſe gcod. And therefore the Declaration being in Treſj ſs, Quare Pile 
ſos cepit in ſeparali Fong the Ch. J. ſaid it might be intended a Ge. 
Pond, which is a Man's ſeveral Piſchary. Vent. 122, 123. Paſch Fg 
Car. 2. B. R. Pollexfen and Aſhford v. Criſpen. 7 
N 4 0 22. So where it was Pha/ranos ſuos cepit, Twiſden J. cited a Caſe y hen 
„ BY they would intend that they were dead Pheaſants. Vent. 123. S. C. 
Uſher v. Buſhnel. Adjudged. | 


2 Lev. 119, 23, In an Aſump/t, the Plaintiffs declared, that the Defendant v2 


Corny and 7 E f | { 
Curtis v. Xommunicated at their Proſecution, for not paying of a Tax made for the 


Collmo⸗ Reparation of a Church, ot which they were Church-wardens, and thy 

wood S. C in Conſideration that the Biſhop would abſolve the Defendant at the Dela. 

changed for gant's ſpecial Iuſtance aud Requelt, the Defendant promiſed to pay un 

the Plaintitts. the Plaintiffs fo much. After Verdict, it was moved in Arreſt of ]ude. 
ment, that there was no Conſideration on the Part of the Plaintiffs, j« 
the Plaintiffs had Judgment; for it cannot be intended but that the Bj. 
ſhop abſolved the Detendant at their Inſtance, and would not have dor: 
it but upon the Account of the Promiſe of pay ing the Money to then 
Vent. 297. Trin. 28 Car. 2. B. R. Curtis & al. v. Collingwood. 

2 Med. 119. R 4. In Debt on Eſcape, the Queſtion was, Whether Sir J. W. Warden! 
the 


ee the Fleet, was liable to Eſcapes fufler'd by D. his Leſſee, D being inf: 
that the fury ficient. The Verdict found that D. was inſufficient when put in, an 


having found he Time of his Eſcape ; but it was not found that he was ſo at the J 
1 of the Action brought. The Court declared, that they were all agreed, 
that 1. was that Sir J. W. was liable if the ſaid Matter had been found, but that 


inſufficient | ; Res 
at the Time they could not give Judgment upon the Verdict as it was tound; where 
of the Ef. upon the Parties were permitted to take a Venire facias de novo, but che: 


cape, which rather choſe to have a Nil capiat Ec. entred, and fo bring a Writ ad 


was within 6 Error; for their Counſel were very ſtrong that that Matter ſhould be 
Weeks of 


the Time intended in a Special Verdict, and their Declaration did allege him t. 
when the be inſufficient at the Time of the Action brought, bur Sir |. 
Action was W. ſoon after died, and ſo rhe Writ of Error did not proceed, 
commenced, Vent. 314. Trin. 29 Car. 2. B. K. Sir Walter Plomer v. Sir Jereny 


o that hav- . 
ing ONce Whitchcot. 


tound him 3 

diſabled, unleſs it appear that he was of Ability afterwards, the Court will not intend him ſo, but rather 
that he was inſuſficient at the Time of the Action brought; for there being ſtrong Surmiſes of it, and 
there being no Ground within the Record to intend him ſufficient, a Fact may be collected that d nt 
lound in the Verdict. — Freem. Rep. 449. pl. 611. Paſch. 1677. S. C. The Court ſeem'd that it cou'd 
not be good, being Subſtance ; 

2 Lev. 158. 180. S. C. ſays that the Court awarded a Venire facias de Novo for this Inſufficient of 
the Verdict, and ſo no ,Jucgment in the Caſe; and that ſoon after Sir J. W. died before another Trial 
could be had, and fo the Action abated. 2 Jo. 60, 61. according to 2 Lev. and ſays, the Court 
inclined for the Plaintift 8. C. cited G. Equ. KR. 257. in Caſe of Lodge v. Jennings ſays thatthe 
Action being on the Statute of Weſtm. 2 cap 11. which ſays, Si Cuſtos Gaolæ non habet per quod Jau 
ticietur, vel unde ſolvat Reſpondeat ſuperior, So that the Giſt of the Fact from whence the Point of 
the Law did ariſe, is the Inſufficiency of the Inferior Gaoler at the Time of the Action brought, '9! 
otherwiſe no Action lay againſt the Superior. So that the very Fact is not found that brings the . 
tion touching the Law before the Court. 


„ EF bo 


objected upon a Demurrer to the Declaration, that it was not faid u 


——— 7 


2 


locatur 3 for it 18 intended to be made of Wood, as is uſed for Casks of 
Wine. 2 Vent. 67. Trin T W. & M. in C. B. Bliſſe v. Froſt. 

26. In a Special Verdict whereby any Man is to be charged or hurt, or con- 
victed, cho* the Jur find Matter of Evidence enough for them to find 
the Fact, and give Verdict againſt him, yet it they do not find the Fact 
{ach Matter, tho* pregnant Evidence, yet it cannot be enough to im- 
power the Judge to intend the Fact, or condemn him guilty of it. 12 
Mod. 627. HILL 13 W. 3. The King v. Plummer. wi 

27. In Caſe for ſo much Money promiſed for the Uſe of a Coach and Horſes 
ir a Tear, tho' 1t was not expreſsly averr'd that MH. had the Uſe of 
the Coach for a Tear, yet it being ſaid that it was deliver d to him, it thall 
he intended, it the contrary be nor ſhewn of the Defendant's Side; per 
Holt Ch. J. at Guildhall ; and Judgment for the Plaintiff; 12 Mod. 503. 
paſch. 13 W. 3. Atkinſon v. Morrice, 

28. Alter Verdict it may be intended, that no Damages were given for“ As where 
Matter * inſen/zble 3 but it can not be ſo intended for Matter ſenſible, but . 
iſuficient in Law. 1 Salk. 364. pl. 3. Paſch. 1 Ann. B. R. Clark v. 2 Har hefe 
Martin. 0 the Com- 

| mencement of 
the Treſpaſs ; and intire Damages were given for all. Adjudged. Carth. 230. Paſch 4 W. & M. B. R. 
Bridges v. Horner. X : 


29. If the Verdict may any Ways be conſtrued good, a Cynſtruction to 
roy it og ht not to be made, Trials per Pais 296. 

zo, It a Thing is left out, and cannot be intended, the Verdict is not 
good. Trial per Pais 289. 


Z. ) Verdict Special and General. Where Verdict 1s See (U.C) 
is good by Intendment, or void for Uncertainty. Akan 


J N Account, as Receiver of 10 l. by the Hands of A. and of other Sry. 410. 
101. by the Hands of B. and of other 10 l. by the Hands of C. Pendarvis 


and of other * Sums by other Hands ; if the Jury upon Ne unque ! 4) 
Keceivor pleaded, find that the Defendant never was Receiver but of . 
io l. and as to one 10 l. that he was Receiver, This ts not good, but v. St. Au. 
all utterly uncertain, what 10 l. by the Hands of what Perſon he bin 5. C bur 
received it; ſo that in a new Action this cannot be pleaded in Bar. * ge 


Hill, 1649. between F. A/bans and Pendarvis. Adjudged per Curiam, it, oniy fas, 


and a Yeuire factas de novo awarded. — * Iſſue 

8 t 1 
what) was join'd, and an imperfect Verdict found; and thereupon a Ven. fac. de gs «4a f 
awarded &c. | 


2. If the Jury find that the Defendant 2 Modo & forma without 


ſaying to whom ; yet it is good. Noy. 83. ſays it was ſo adjudged in the 
Caſe of Harding v. Unton. T. 3 Jac. C. B. Rot. 57. 8 
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408 Trial. 


þ * 


See (V. f) 
per tocum. 


(A. g) Verdict Special. What ſhall be a good Verdid 
by Intendment. See after. 


Jo. 389. pl. J F a Special Verdict finds that A. was W for Years of 


3 8 Land, and that the Keverſion in Fee was in B. and that A. desi 


mention'd of the Term to C. atter the Death of M. whom he made his Executor, and 


the Finding died, and M. entred, and during his Life C. after releaſed his Poſſibilir, 
by a Jury. to B. and it is not found that the Reverſion continued in B. ar the Tin, 


* Cu, E R » , K . 

6 (Y.t) ot the Releaſe, yet this ſhall be intended in a Verdict to * continue 
in him, it being tound to be once in him by the lame Verdict before 
5. 13 Car. B. R. between 70b»/0 and Trumper, Per Curiam ad 

| judged. Intratur Mich. 11 Car. Rot. 506. | | 

S P. er Cu- 2. Tf the Jury nnd a Special Verdict, and refer the Law upon the 

oe er ſaid Special Matter to the Court, tho' they do nor find any Tick 

23 Car. 2 for the Detendanr, which is a collateral Thing to the Point which they 


B. R. in Cae refer to the Court, pet the Verdict is good enough; for all och: 
of Methwin Things ſhall be intended and ſupplied, but that which is reterr'd to th 


v. the klun Court. Co. 5. Goodale 97. Adjudged. 


dred of | 
Thiſtleworth——=S. C. and S. P. cited G. Fqu. R. 256. in Cafe of Lodge v Jennings. — Hob 202 
§. C cited and S. P. agreed by Hobart Ch. J. Trin. 15 Jac. in Cate of Duncomb v. Wingfield- 8.“ 


per Eyre J. Skin. 46 5. in Cate of Philips v Bury. 


bet 3. [As] If the Jury find the Title of the Plaintiff to be under 
ok 7748 one who was Lellce tor Life, and they find the Eitare for Lite, hut do 


the Eng of Dot find the Tenant tor Lite is alive, but conclude upon the Matter and 


the Caſe of Teter it to the Court, and the Court adzudges the Matter for the 
Molineux v. laintiff, the Judgment ſhall be given tor the Plaintiff; for the Lite 
Monmeux 35 thall be intended and ſupplied, the Concluſion and Reterence tothe 
Cio. 7. 144 Court being upon another Patter. 1, 4 Ja. B. R. between #rz- 
pl. 4 in the ve and Mollineux., Adjuidged. 

ſaid Caſe of | | 

Molineux v. Molineux, the ſame Point was inſiſted upon; And per Cur. it ſhall not be intended that 
the Leſſee is dead, unleſs it had been found; And that in a Special Verdict all neceſſary Circ umſtancs 
mall be intended, unleſs found to the contrary, S. C. cited G Equ. R. 257. in Cafe of Lodge v. len- 
nings. If a Fury fnd a Grant mide to J S. for bis Life, but do not find that be is living, yet we mult 
intend in a Special Verdict that he ſtill continues alive, eſpecially when the Plaintiff is to make out a 
Title to avoid the Grant; but it would be otherwiſe in a Plea, Per Holt Ch J. Qued fuit concefiun ; 
Per Powel | We cannot preſume that he is dead, for he being once found alive, we muſt take him ſo 
to continue, unleſs it were expreſsly found that he is ſince dead. 2 Ld. Raym. Rep. 999. Trin 2 Amn. 
Smartle v. Penhallow. 


Cro. J. 627. 4. In Ejectione firmæ, if the Juty find a ſpecial Verdict, to wit, the: 
2 1 A. deviſed the Land to his Executors Quoutque they levied ſuch a Sum 
SC. bur of Money, or his Heir ſhould pay to them the ſaid Sum, and conclude 
S. P. does UPON the Matter, it the Court think that Judgment ſhall be for the 
not appear. JYlatntiff cc. and they do nor find that the Heir has not paid the Mo- 
wi se ney, tho' it appears that the Money cannot be levied within this Time 
accordingly. Out of the Land, this (quan the Heir pays the Money) is Pat 
cel of the Limitation of the Eſtate, which ought ro be found; other- 
wiſe the Court, which is to adjudge upon all the Matter, ſhall not 
intend it. And there is Diverſity in Pleading, where he who will have 
Benefit of tt may ſhew it, and a Verdict, where the Court is to ad 
judge upon the Herdice found, Tr. 19 Ja. B. R. between 7% 
and Paine, Der Curiam adjudged, 


- 


5. if 


18 


S 


8 . r - 23 
Tr ial. 40 9 
— — . 1 3 . — * 
Ik a Jury find a ſpectal Verdict, in which they find that J. S. was SAL?) 
of Fee of Land, and made his Will, and * thereby G80 all * Fol. 699. 
vis Eſtate to B. pay ing Debts and Legacies, and refer tu the Court the 83 
"Fee by it, but do not find that B. has paid the Debts and Legacies, accordin ly. 
xt this 18 a goon Verdict, becaule it is a Condition properly, and . 
not d 4 BT: 1651, between Foh»/on and Kerman adjudged, *' 
Titratur Y. 1949- + 153. 1 : 
15 In an Action upon the Caſe for taking of certain Wood, Upon Mo. 69r. pl. 
Xot guilty pleaded, it the Jury find that A. bargain'd and fold 300 955 Bay- 


Cords of Wood to B. out of his Wood, to be taken by the Aſſignment of — 8 
\, and that B. before Aſſignment grants it over (which was the Matter bur 8 5. 


nLaw) dc. tho no Conſideration of the Bargain and Sale be tound, does not ap- 
et it ſhall be intended in a Verdict. P. 43 El. B. R. between y-ar-—— 
Baſet and Maynard. ö. Sir Tho, 
ü Pal mer's 
(a, 8. C. but S. P. does not appear. — Cro. E. $19. pl. 14. S. C. and S. P. accotdingly.-—— Noy 
2, $ C. but S. P. does not appear. 


„In Ejectione firme, if the Jury find a ſpecial Verdict upon a Ron Rep. 
Will, in which they find that A. badge 2 Sons B. and C. = do 256. 8. C. 


not find which ot them was the eldeſt, and which the youngeſt, which ar - 


15 material in the Cale, this Verdict is not good; for tho B. is firſt pear 
named, yet it does not appear by it that he is the eldeſt Son. Mich. Palm. 17. 


Ja. B. R. between Peryn and Pearſe adjudged. Periman 
C but S P. does not appear ——— Ibid. 303 Periman v. Pierce, S. C. and S. P. and the Court 
warded a Venire facias de Novo. Bridgm. 14. S. C. but S. P. does not appear. 


$. In Ejectione firmæ, if the Jury find a ſpecial Verdict, that J. S. Pam. 416. 
vas ſerted of the Manor ot D. in his Demeſne, as of Fee, ot which Ma- bach. 1 Car. 


nor the Detendant was a Copyholder of the Place where &c. and did 1 


Waite, by cutting of an Oak, and chat after J. S. died, and the Leſſor N to the 
of the Plaintiff, being his Couſin and Heir, entred into the Manor, and Verdict ; 
nto the Place where #c. tor the ſaid Forfeiture, and was thereot ſeiſed au Dode- 


_— * ' ridge agreed 
n his Demeſhe as ot Fee, and concludes Si ſuper rotam mareriam &c. in Wo * vhs 


his is not a good Verdict, becaule it is nor ound that J. S. died ſo Verdict had 
kiked of the Manor, and that ir deſcended to the Leſſor ag his Couſin found that 


and Heir kor it may be that J. S. alien'd the Land, and that the de Feng 


father of the Leſſor, or the Leſſor himſelf repurchas d it, and that; Heir; 

x was alſo Couſin and Heir to J. S. for tho' it be in a Verdict, yet and he ca 
thhallnot be intended that the Fee continued in J. S. to his Death, bar * Ac- 
d that be died thereof leiſed without finding of it. 1, 1 Car. be- ce an 
tween Cornwallis and Hammond Per Curitam, which is entred Tr. 22 dend to 
Ja, B. Rot. 191. the Heir, 


; but not For- 
kitures, when it is in the Will of the Anceſtor to take Advantage of them, or not. Adjornatur. —- 


la. 226. Cornwallis v. Eorwood, or Yammond, S. C. but nothing ſaid as to this Point, any fur- 
ther than barely mentioning its not being tound by the Verdict. ——S. C. cited G. Equ. R. 258. in 


aſe of Lodge v. Jennings. 


9. Jn an Ejectione firmæ, if in a ſperial Verdict it be found that J. S. Noy 152. 
vas deprived by the High Commiſſion of a Benefice, and it is found 200 of 
n this Manner, that ſuch Perſons, Authorizati V irture licerarum Pa- NM P 
tatium Dominæ Eltzabethe Reginz c. and it is not found that the Brownl. 
Letters Patents were under the Oreat Seal, yet it is good; for it ſhall 127. 8. C. 
t intended in a Verdict, Tr. 13 Car. B. B. etween e and Thh * 
CK which was H«n:/'s Caſe, adjudged per Curiam, Pich. 8 R untley: 


0 Rot, 508. Caſe, S. C. 
but S P. 
(ors not appear, — To. 393. pl. 2. Allen v. Naſh, 8 C. and takes Notice of the Deprivation, but no 


ation as to Letters Patents. 


5M 10. In 
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Cro. C 288. 10. In Ejectione firme, if the Jury find a ſpecial Verdict, heing? 


J. * Matter in Law, upon a Leaſe tor Years reſerving Rent upon Condit 
SC bu Kc. but no Title is found for the Plaintiff nor Defendaar, but it jg oy, 
5. P. does found that the Leſſor of the Plaintiff, being a Stranger, entred into N 


not appear.— Land, and leaſed it to the Plaintitf, hy which the Plaintiff was potleſy'q 
Jo. 393.7). Prout Lex poſtular, till the Defendant entred and ejected him; this is 


©. cor; not a ood Verdict, the Title appearing to be in a Stranger, wh 
not appear. Qut an actual Duſter made to him who had the Right. Contra 
—Godb 4.48. Car. B. R. between / d and Inman, adjudged by 3 agajg 
blend: Die; but in Writ of Error in the Exchequer Chamber, the Cour 
Caſe, S. C, ſeemed e contra. And afterwards compounded, 

but . . 

does not appear. 


Cro. E $15. 11. In an Ejectione firmæ by the Leſſee of a College, if the Jury 
pl. 5. 5. c find a [pectal Verdict in this Banner, ſcilicet, rnat che College l 
_—_ Vit to A. upon Condition, and find a ſpecial Matter in Law whether the 
{lution — Condition be broken, and that the College ſuppoling the Conditin 
4 Rep 119. broken, by their Bailiſi, entred and leas'd it to the Plaintiff &c. thig jg 
r not a good ſpecial Verdict, without finding of the Command, glei 
by the College to the Bailiff to enter, to be by Deed for othet ut 
b Hill. 5 It 19 not good. P. 43 El. B. B. between Dumper and Hy at: 
Fliz, B. R. judged. . 

Dumpor's | 

Caſe, S. C. but S. P. does not appear. —S. C. cited G. Equ. R. 258. in Cafe of Lodge v. Jennings 
and ays, that the very Giſt of the Action is, whether the Condition is broke, or not; which 4 
dition giving the Plaintiff a Right of Entry, it can never appear to the Court that there was any 
Breach, wa + there be an Entry for the Condition; and a Corporation cannot make a Bailiff without: 
Dred ; and therefore a Bailiff without a Deed cannot enter for the Condition broken. 


Roll Rep. 12 If in Ejectione firme, the Jury find a ſpecial Verdict, and find 
191. pl 50. ſpecial Matter in Law, whether J. S. has Right to the Land, upon 
5% d, which the Court adjudges that he has Right to the Land; but they 
not appear. find turcher that J. D. entred into the Land upon . S. and was ſeiſed ot 
—Ibid. 227. 1t Prout Lex poſtulat, and made the Leaſe to the Plaintiff, and the Lelke 
pl. 3 L 1 8 by Force thereof was poſſeſs'd, and it is not found that J. D. diſſeiſed 
—— J J. S. and therefore upon this Ver dict it ſhall not be intended that 7, 
bur adjorna- D. BUNED J. S. and diſſeiſed him, and then the Entry of J. O and 
tur. 2 his Leaſe void ; and fo the Action does not ly againſt a Stranger 
Roll. Rep. who has nothing in the Land. Tr. 13 Ja, B. K. between K 
lind lac nd Glover Per Curiam., 
ill. 15 Jac. 
B. R. but 
S. P. does not appear. 


Cro. J. 463. pl. 11. S. C. but S. P. does not appear. 


2 Roll Rep. 13. In Ejectione firmæ, if Plaintiff declares of 100 Acres of Lan 
49 2 &c. and 100 Acres of Wood, and the Jury find for Plaintiff tor all >- 
eber ies the 100 Acres of Wood, and for them find a ſpecial Verdict; W 
left imper= Which it is found chat the ſaid 100 Acres of Wood, Time whereot Ne- 
tet. mory &c. were Parcel of the Barton of Prid. and then an Indentiz' 
found in Hæc Verba, by which it appears upon the Words, that all: 
Barton of Prid. (except all Coppice-wood growing, or which alter ſhell 
grow upon the ſaid Barton) is conveyed to the Leſſor of the Plaintill; 
and concludes, Si ſuper totam Materiam &c. thts ts not a good ſpecial 
Verdict to draw the Patter in Law intended upon the Except 
of the Coppice wood in the Deed in Queſtion, becauſe it is not 19%” 
that there was any Coppice-wood upon the Barton; for notwithfand- 
ing the Exception in the Deed, it may be that there are not any n 


pice-woods there, but the 39oods in Queſtion were great 199905 


mod end ii... AE ͤ -M SS oa. 


Trial. 


und not Coppice-woods ; but inaſinuch as it is found that the 100 
acres of Mood in the Declaration are Parcel of the Barton, and 
that all the Barton (is! found convey'd, except Coppice-wood grow 
ing, and no Coppice found growing there, there is ſufficient Title 
found for the 1 to have Judgment tor the roo Acres of ood, 
The B. 


411 


il. 22 J between S/e and Her/e avjudged Per Curiam. 
WA Jn a ſpectal Verdict, it the Jury find a RES in Nature g . 
of a Statute Staple in this Manner, ſcilicet, chat Conuſor comes before b. R 
R. 0. Recorder of London, and T. O. Mayor of the Staple, & recog- Gh. J. Hob. 
novit ſe erg to B, 7 1. and yay - not ſay 1— ftormam Statuti $5. 56, in 
&c. nec per Seriptum obligatorium &c. where ature of 23 4. + &Iy 
"des that it ſhall be by Sill obligatory, feat d with 3 Seals und . 0" 
here it appears not by the Verdict that there was any Bond or Seal, And Ibia. 
nor that it was according to the Statute, yet this is a good Verdict, 252: in Caf: 
maſmuch as they have found a Recognizance before the Bayor and % Pon- 
Recorder æc. it ſhall be intended according to the Statute ; for Wing gsi. 
otherwiſe thep cannot take any Recognizance ; and by all the Sequel —8 © circa 
of the Vecdict, it appears that it was luch Recognizance ; and Der: Km 150. 
nts of Laymen ſhall be taken according to their Intent, and need v <** of 
not ſo precile a Form as in Pleadings. Co. 4. ##/wood 65. b. RE: Sn. 
ſolved, Pobart's Reports 76. 

15. In a ſpecial Verdict, if the Jury find that J. S. was ſeiſed in Cro. C. 4;-. 
Fee of any Land, and poſſeſs'd of certain Leaſes tor Years of other Land ; pl. 18. 5. C. 
and made his Will in Writing, and thereby deviſed his Leaſes to J. D. n 
and after deviſed to his Executors all the Keſidue of his Eſtates, Mort- S l doe 
gages, Goods &c. his Debts paid, and Funeral Expences diſcharged ; not appear. 


this was not a pertect ſpectal Verdict, the Batter in Law refer'd to 1 
Court being, uhether the Executor has an Eſtate in Fee by this . © 
eviſe, or not, inalmuch as it is not tound that the Debts were paid, oc; not ap- 
and the tuneral Expences diſcharg*d, which is a Condition precedent ; r. 
ſy that the Executor cannot have it betore the“ Debts paid and Fu- d 
nerals viſcharg'd ; and therefore a Venire factas de Novo ts to be 
anted, Hill, 1 Car. B. R. between N 2nd Herm Her 

tam; and J believe that a Venire tacias de Novo was granted 
Accordimgly. Intratur Tr. 10 Car. Rot, 1043. 

16. If Baron and Feme are ſeiſed tor Lite, the Remainder in Tail to Cro C. zyt. 
B. the Son, the Remainder in Fee to B. and Baron makes Feoffinent l. 2. Gyin⸗ 
wich general Warranty to C. and dies, and after the Feme and B. enter, Ker — 
and make Feoftment in Fee to D. and then C. enters, and in an Ejec- 5 4 . 
lone firme all this is found by ſpecial Verdict, but it is not ound that that Jones 
B. was Son and Heir to the Baron, by which the Warranty might de. #24 Berke- 
end upon him to bind his Remainders, but is only wund char the , "14, 
Baron had Iſſue the ſaid B. his only Son by the ſaid Feme; upon this Warranty 
verdict it ſhall not be intended that he was Son and Heir of theBa- was no bar, 
ton, and [that] by this the Remainders of B. ſhall be barr'd by Þ<<=u'* it 
the Yarranty and Oelcent of it upon him; for he might have other #* 2% . 
Dan by another Feme, or the Warranty might be. diſcharged or re- he was Heir; 
eaſed in his Life. Hill. 1o Tar, B. R. between Gert and Saundry and it ſhall 
Per Curiam. And after the ſpecial Verdict was amended by the be tbe rather 


intended that 


Notes, to wit, that B. was Son and Heir to the Baron, bs bo me 

= | | | Heir, becauſe 
ts Gillateral Warranty, which is not to be fatoured ; and it may be that he had elder Sons by another Ven- 
©, or there might be an Attainder; but 2 held contra, and the rather becauſe it was found 
that the Indenture calls him Filium & Hzredem ſuum apparentem ; and that a Pluraliry of Sons ſhall 
not be intended, eſpecially as this Caſe is, becauſe if he be not Heir, there is no Cglour to have a ſpe- 


cal Verdict. S, C. cited G. Equ. R. 259. in Caſe of Ledge v. Jennings; and ſays that the 


Gus Heir is the very Gift of the Fact, and is abſolutely neceſſary to Bring the Doubt before the 
. 


17. A Leaſe 
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12 Trial. 

Cro. E. 8 % 19. A Leaſe was made to R. S. and T. Habendum for their 3 ty, 
1. * * 7 and the Life of the Survivor, Proviſo that & ſhall have no Benefit during the 
Scovel v. Life of R. nor ſhall J. during the Life of 8. A Leaſe was made by T and 
Cabel, ſays 51s Leſſee brought EjetFment, and the Jury found a ſpecial Verdict, bu did 
the Leaſe not find that T. who made this Leaſe, was living. Adjudged that it was 
2 2 by not material; for it is found ſo by Implication, becauſe they ſay that 
Rs Death; his was a joint Leaſe, then the Defendant is Net guilty ; but If it 1s a Loa 
bur this in Remainder, then he is ; by which it appeats, that they did not doubt 
Point of the but T. the Leſſor was living, nor of any other Circumſtance, bur only 
4 ha whether the Leaſe to R. S. and T. was joint, or by way of Remain. 
does not ap- der, ſo as the Court now is not to meddle with any thing elſe. Mor 


pear. 267. pl. 418. Mich. 30 & 31 Eliz. Leverſage v. Cuble. 
id. 107. 

pl 1. S. C. but S. P. does not appear. Le. 317. pl. 446. S. C. and fays that the Exception u 
to the Verdict, was becauſe the Life of T, was not found ; bur the Court held it good. 1 4 


2 Le. 97. 18. In Ejefment the Jury found, that the Dean and Chapter of E. mii, 
4 NY Leaſe for Tears, rendring Rent at their Chapter-houſe, and for Mu. pq 
et. ns ment to be void. The Rent not being paid, they made another Leaſe tu th 
Plaintiff for 21 Nears, and a Letter of Attorney to F. F. to enter and delivg 
the Leaſe on the Land, which he did; but the Jury did not find that hem. 
tred and claimed it to their Uſe, and then delivered the Leaſe as the Litter q 
Attorney diretied; and therefore it was inſiſted, that he had not purſict 
his Authority. Sed non allocatur; for in a ſpecial Verdict the Circun- 
| ſtances of every thing need not be ſo ſtrictly found as they are to be 
pleaded ; and it being tound, that by Virtue of the Warrant he deliver 
the Deed on the Land, it ſhall be intended he purſued it duly. Cro E. 

167. pl. 3. Hill. 32 Eliz. B. R. Willis v. Jermin. 
19. In Detinue of ſeveral Parcels of Plate, (viz.) a Baſon, Ewer, Hlur 
Bowl, and ſeveral other Parcels, to be re-deliver'd on the 17 Day of Myy 
following. The Jury found that the Plaintiff was poſſeſs'd 16 Febr. 36 
Elia. and by Indenture between him and the Detendanr, ſold to the De. 
fendant ſeveral Parcels of Plate prout in the Indenture, which they found 
Verbatim, in which the Baſcn and Euer, and all the Parcels expreſs4 in the 
Declaration were mention'd, and that the Sale was to be void on Payment f 
ſuch a Sum on 11th May. They found the Payment, but did not find that 
the Parcels in the Declaration were the ſame with thoſe mention'd in the li. 
denture, but only that he ſold divers Parcels ; and this was aſſign'd for Et. 
ror ; for tho? they be all one in Name, yet they may be leveral, aud 
Intendment will not help; and of that Opinion was all the Court, and 
therefore Judgment was reverſed. Cro. Eliz. 866. pl. 49. Mich. 43 & 

44 Eliz. in Cam. Scacc. Bateman v. Elmer. 


(B. g) Verdict Special. Where a Special Concluji of 
a Special Verdict ſhall aid the Imperfefitons of the 
Verdict. 


So note a 1, IN an Ejectione Firme, if the Plaintiff declares upon a Leaſe 
. made by A. and the Jury find a Special Verdict, and Matter in 
8 288 Law upon a Power of Revocation of Uſes by an Indenture, and Li- 
cluſion and Mitations of new Uſes, and then a Leaſe tor Years made to the Plainrift 


Reference by Leſſor in the Declaration, and another in which there is r 
ä arlance; 


; _ * SS 
as FE TY * — A oh 


F 
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ce; but they conclude the Verdict, and reter to to the Court 
. the GN] of the new Eſtate tound in the Verdict We ; —.— * a Gene- 
dation of the firit Indenture or not. This Special Concluſion ſhall 5. Jg Re- 
ai) the Verdict, ſo that the Court cannot take notice of the Pati- f-rence to 
ance in the Leaſe between the Oeclaration and Verdict, becauſe the 1e Cour. 
Doubt touching the Revocation is only referr'd to the Court; and ker 
they refer to the Court, Whether it be a Revocation of the firſt "32 
Jndentuire, and not of the firſt Ales, and Limitation of new uſes, 4-2. pl. 6. 
5 it ought to be, pet in a Verdict it is ſufficient; for their Intention 8 C bur 
appears. Cr. 13 Car. B. R. between * Snape and Turion, adjudged _y lays, 
jet Curtam, upon a Special Derdict, Intratur Tr. 11 Car. Not. Verde 


Af 


1137. finding that 
: 3 2 it was with 
latent to make a Fee to paſs, it was reſolved to be a Revocation within the Proviſo. Jo. 392. pl. 


8. C. but ſays nothing of the Verdict. 


2. Tf an Iſſue be Whether J. S. was taken in Execution by the She: Hob. 52. pl. 
tf, by Force ot a Writ oft Capias ad Satistaciendum, and the Jury find — er 7 
that he was Nor taken in Execution by Force of a Writ of Captas 10 882 
1d Satisfaciendum; bur they further find chat he was taken in Exe (V f) pl. 
cution by Force ot a YDrit of Alias Capias ad Satisfaciendum in Re- 2,3. 8. . 
cordo præd icto minime Specificati, and conclude Si ſuper totam Mate- (C. 49 pl 
ram the Court ſhall intend that the Shertff took him by Force ok 

the Writ of Capias within mention d, then they find for rhe Oelen⸗ 

dant ; it otherwiſe, for the Plaintiff. In this Cale this Special 

Concluſion has aided the R epugnancy of the Finding before, fo that 

all the Special Matter is put in the Judgment of the Tourt. Ho- 

tart's Reports, 72. between Teer and fasten, adjudged. 

3. In Debt againſt Executors, and the Iſſue upon Aſlets enter Mains, SAL} 
and * the Jury find a Special Verdict, that is to ſay, that Teſtator Fol. 702. 
made a Leaſe of Land and Implements tor Years, rendering Rent to & 5 
tim and his Heirs and Aſſigns, and that the Executor had received the by Hobart 
Rent continually alter the Death of the Teſtaror, and ſo Aſſets; ang Ch.] Hob. 
allo Perunr Adviſamentum Curie, if it ſhall be adjudged Aﬀets or not. + Caſe | 
Chis is not Aﬀlets in Law, and the Court ſhall judge upon all the 2 * 
Matter tound, and then the (do Allets) ſhall be a void Finding, D. ind tays, 


20 El. 361. 15. that where- 
ſoever a Ju- 

ry leeins crit hh a Special Matter, and after makes a General Concluſion upon it, contrary to that which the 

Liz and the Court do judge upon the Special Matter found by them; er, on the other Side, <vhen they 


— —— 


begin with a direct Verdict, and yet after deduce a Special Matter, which is contrary to their direct Verdict, or 


u Law proves the Truth contrary to their General Verdift premiſed, and cloſed them up, with ſubmirti 
the Whole to the Judgment of the Court, as in this Caſe it is, in both theſe Caſes the Special Matter 
makes the Verdict, and over-rules the General. 

lt vo} png take upon themſelves the Conuſance of the Law, and find the Special Matter, and mi ſ- 
tike the Law, the Judges of the Law ſhall give judgment upon the Special Matter, according to the 
Law, without having any Regard to the Concluſion of the Jurors, who ought not ro take upon them to 
jipe of the Law. 11 | fg 10. b. in Caſe of Priddle v. Napper. 


4 Tf the Jury find a Special Verdict, and refer the Law upon the See (A g) 
ſaid Special Matter to the Court, tho they da nor find any Ticle tor * 
the Detendant, which is a Collateral Thing to the Point which they re- 
ter to the Court, pet the Verdict is good enough; for all other 
Things ſhall be intended, beſides that which is referr'd to the Court. 
Co. 5. Ge, 97. ADjudgen. 


5N (B. g. 2) 
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Trial. 


S. P. per 
Knivet and 
K 1rton, 


Br. Enqueſt, 


But 16 Aff. 
1. it is ſaid 
that Aſſi/ſe 


taken 1 is only Inqueſt of Office; quod contrarium eſt, as appears elſewhere; for Attaint lies 
of it. Ibi 


— — 
11. 
| [ſue 1 
N . "IE . | 7 is J 
(B. g 2) Hut ſhall be ſaid an Inqueſt of Office any, Ms; 
12. 
a uſtt 
1. de between 2 Abbots, and found for the Plaintiff, and further ary 
A they were charged of the Right for the Collufron'; and in this it i 13. 
only Inqueit ot Office, and it they tind Matter to the Writ it is nor is only 
good ; lor in this it is only Inqueſt between the Parties. Br. Enquet 14 
pl. 29. cites 16 Aff. 1. wr | fcient 
2. Averment of Aſſets by Deſcent is Iſſue join'd. Br. Enqueſt, pl. 8z, Office 
Cites 16 E. 3. ; Br, Er 
3. Inqueſt is ſworn upon Iſſue of Nuſance, and Exception was taken, be. 
cauſe the Verdi} mas taten cut of the Plate and ont of the Time, vit. the the Tit! 
Iſlue was in B. R. and the Verdi&t Ad Eccleham Sancti Clementis Da. IL 
corum. Per Scot J. We will take the Inqueſt by Candle-lighr, it they WM =" 
cannot agree; and if we are to remove, we will take you with us in 
Carts; and fo ma, the Juſtices of Aſliſe And fee that Inquiry of Mi. 18. 
ſance taken by Commuſ/ion is only Inqueſt of Office, and Procets thall be ef 
made by the Court againſt the Parties to come and anſwer. Nota. By, the Il 
Enqueſt, pl. 29. cites 19 Aff. 6. Judg) 
4. Office is found for the King, and after upon falſe Surmiſe other Office i the P 
found for one Party, this ſhall not diſcharge the Office found tor the King, 16. 
bur it he enters, it is Intruſion ; tor it is only Inqueſt of Office, which Felony 
ſhall not diſcharge the Title of the King; and alſo Ingnef# of Office feurt the I 


for a Sulett ſhall not bind any Party; quod nota; for it is only Evidence : 
Bur Inqueit ot Office found tor the King thall bind, till it be traverſed, 
Note a Diverſity. Br, Enqueit, pl 22. cites 21 E. 3. 1. 2. 

5. Reaiſſeiz is only Inqueſt ot Office, by the beſt Opinion. Br, En. 
queſt, pl. 32. cites 40 Atl. 23. 
pl. $3. cites S. C. 


6. In Afiſe the T:nant pleaded Bar, which does not confeſs Ouſter, which 
is found againſt him, and the Se1jin and Diſſe:/in alſo. There lies Attaint 
ot the Verdict ot the Seiſin and Diſleiſm, it it be falſe; and fo ſee that 
it is not Inqueſt of Office in this, but is an Iſſue implied in the Law better 
the Parties, as it ſeems. Br. Euqueſt, pl. 84. cites 11 H. 4. 26. 2). 

7. In Dower the Tenant came at the Summons, and ſaid that he has ben 
at all Times ready to render Dower, and yet is ; and the Demandant ſaid 
that he was not ready, and that her Baron died ſeiſed; and the firſt Aver- 
ment of the Demandant cannot be taken, becauſe the Tenant came at the 
Summons, and Writ to inquire of the Damages was awarded, and tound 
that the Baron died ſeiſed, and Damages &c. Per Tilleſley, This is 
only Inqueſt of Office, where it ought to have been by Iſſue tried, and there- 
tore the Demandant ſhall not have Judgment upon it. Contra per Thirn. 

nere. Br. Enquelt, pl. 17. cites 11 H. 4. 40, 41. 

8. Where Inqueſt is awarded by Default upon Iſſue join'd, this is not In- 
queſt of Office. Br. Enquett, pl. 82. cites 21 H. 6. 56. | 

9. Aſfiſe awarded by Detault is not Inqueſt of Office. Br. Enqueſt, 
pl. 82. cites 21 H. 6. 56. 


10. Writ to inquire of Waſte by Default is not Inqueſt of Office. Br. 
Enqueſt, pl. 82. cites 21 H. 6. 56. 


11. Præcipe 


—— a — — 1 IE BP" he 
Trial. 415 


- 


«i th. 


11. Pracipe quod reddat by a Religious Man, which paſſed tor dim upon 
ſue tried, and the 23 inquired of the Culluſion as they ought &c. 
This Inquiry is only Enqueſt of Office. Br. Enqueſt, pl. 2. cites 33 H. 


4 — Inqueſt taken in proprietate probanda, is only Inqueſt of Office by 
: Juſtices. Br. Enqueſt, pl. 83. cites 1 E. 4. 9. & Firzh. proprietate pro- 
banda 3. & Fitzh. Replevin, 35 & 36 accordingly. 

13. Inqueſt upon Extent of the Value upon Recovery in Value by Voucher, 
only Inqueſt of Office. Br. Enqueſt, pl. 83 cites 1 E. 4. 9. 

14 In Appeal, the Defendant is acquitted, and the Plaintiſf is not ſuf- S. P Br. 
ſcient 70 render Damages, and 2 were * Abettors, this is only Inqueſt of EnqueRt, pl. 
Office againſt the Abettors, and they may plead that they did nor abet 1 
Br, Enqueſt, pl. 43. cites 8 E. 4 3. | | So in Aſſe 
the Title is found for himy and after they inquire of the Abetters of it, it is only Inqueſt of O — 
—Quere of Inquiry of the meſne Occupiers in Aſſiſe. Ibid. It is only Inqueſt of Office, as it ſeems; 
for they are Strangers to the Original Writ, br. Enqueſt, pl. $4. cites 11 H. 4. 26. 


15. Debt upon Obligation ; they are at Iſſue, and after the Defendant 
mfeſſed the Deed, by which the Ingneft was charged of the Damages, now 
the Iſſue is waived, and the Inqueſt is Office of the Damages; for the 
Judgment ſhall be now upon the Confeſſion, and not upon the Verdict; and 
the Plaintiff can't be nonſuited. Br. Enqueſt, pl. 64. cires 16 E. 4. 1. 

16. Fury upon a Felon arraign'd, which inquired whether he fled for the 
klmy or not, is only Inqueſt of Office in this; for this is not Part of 
the IMue. Br. Enqueſt, pl. 82. cites 4 H. 7. 18. 


B. g. 3) De Bene efſe. In what Caſes a Verdict may 
be taken De Bene eſſe. 


IF Protection be 7 at the Niſi Prius and the | gp doubt if the As in Del? a- 


Protection ſhall be allow'd at the Day in Bank, they may take gainft Baron 
the Jury de bene eſſe. Br. Protection, pl. 94. cites 25 H. 6. 58. ans ny, 


the Feme 
rade Default, and Protection was caſt for her; and the Juſtices took the Enqueſt De bene eſſe, viz. if 
it be allowable at the Day in Bank, then to be void; and it diſallowable then to be good; and at the 
Day in Bank the Protection was allow'd, and the Parol put without Day. Br. Protection, pl. 30. cites 
$E.3 8.— Br. Enqueſt, pl. 8. cites 48 E. 3. 7. Br. Niſi Prius, pl. 7. cites S. C. 


2. If the Juftices at the Aſſes doubt of any Thing relating to 
the Verdict, they may take the ſame De bene eſſe. Brown's A- 


ul. 13, 


(C. g) 
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(C. g) Verdict. For cubom it {hall be ſaid to be found, 
[ Vartance between Verdict and Count - 3 ay 


or Generl x. J 32 an [Action of] Debr, if Plaintiff counts that he ſold an Hort 
cites 8. C. tor 408. and Oetendant pleads that he owes him nothing Modo 


by all the & Forma, and the Jurp ind that he fold 2 Horſes for 40s. this jg 
ultices o 


Jag kolnd againft the [lainrift ; for it is not the ſame Contract which 
Na k was made between them. 2: E. 4. 22. per Curtam, 

Forma 1s 

Parcel of their Iſſue. 
Sid. 6. S. C. cited. 


This is founded ch an intire Cintraft, which cannot be divided. dee 


Br. General 


r 2. So where one Horſe is fold for 40 8. and he counts that he ſold two 
Ive, l. 44+ Horſes tor 40 8. or that he ſold an Ox, and he counts of an Horſe and 
Cites 8. C. by 5 
all the ſuſ- 8 | 
tices of lame Contract. 21 E. 4. 22. | 
Inſra pl. 32... 3. In an Action of Debt for 20 l. upon pleading that he owed him 
S. C, nothing, if It De ound chat he owed t9 the laintiſf 40 1. the JAlaintiff 

ſhall not have Judgment, becauſe it cannot ve the lame odd, 
which is entire. 3 . 6. 4. b. | 


Infra pl. 55. + 5 25 Debt againit 947 ro ot 201. if upon Riens enter Mains 
S. C —— pleaded, it be tound that he has 100 J. Allers, yet the Plaintiff ſhall 
Upon Ic have Judgment. 3 0. 6. 4 b. 


Deſcent, or 

Aſſets enter Mains, if the Jury find more than Aſers, or that the Executor has ſold Land of his Teſta. 
tor by his WòꝗiIll, and has the Money, or has recover'd in Treſpaſs de B mis aſportatis in the Life of the 
Teftator, and has the Money, thoſe are good Verditts Br. Verdict, pl. 1. cites 3 H. 6. 3. 


rr 5. In Debt, if the Dlatatiff counts upon the Sale of certain Wood 


Plaintiff tor 201. and tue Ocietvant pleads Non debet per Patriam the Sum nor 
counts pro di- any Penny { of it] any che Jury find that the Bargain was tor 20 
verſis denari- Marks, the Olalutiſt Gall ior bave Judgment, for the Variance of 
2 the Contract. D. 5 El. 219. 11. 

mis, lente 


ſeveral Times, Jury found that he was indebted Hut 10, yet he ſhall have Judgment, and be barr'! for 


Reſidue ; for tis for diverſe Things ; otherwiic had it been of oue intire Contract. D. 21 9. b. 11. Marg 
Cites 3 Car. in Scacc. Walton v. Boats. 


Bendl. 177. 6. In Debt, if the Count be upon a Demiſe made by the Plaintiff to 


dict finds a Parcel by Name, the which he did not demiſe the Jlatntif ſhall not 
2 have Judgment. D. 9. El. 260. 22. ; 


contrary to 


that ſuppoſed in the Count, and fo abates the Wrir. And. 13. pl. 29. S. C. accordingly, and ſays 
that if the Jury had ſaid nothing as to this Parcel, yet the Verdict had been void; for a Verdict i 
not well given in any Caſe, when it ſerves neither the Plaintiff nor the Defendant, ſo as the Court can- 
not know for whom to give Judgment. Mo. $0. pl. 211. S. C. accordingly. 


Roll. Rep 7. In an Action of Debt for 241. 8s. which he had received to his 
257 pl. — Uſe upon a Sale, if the Defendant pleads Nihil deber, and the Juto 
weh, der find that he owes the 24 J. bur not the 8 8. the Verdict 18 found for the 
Coke Ch. J. Plaintiff, and he ſhall have Judgment; for peradventure he has 155 


416 1 1 


it is found, this is found againſt the plaintiff, vecaule it is not the 


— "oY -  G_ 


— Pew \ 


i * 


WE”. Tr 1al. | : 4 I 7 
i 85. Y. 13 Ja, B. R. between Bough a Philips. per Tie 
1 an Action upon the Caſe againſt A. if he declares that by the XA, 


Cattom &c. between Merchants &c. if 2 are tound in Arrearages upon * Fol. 703. 
account, and they aſſume to pay it at certain Days, that any ot * them & - 
may be charged tor the Whole only; and then _thews an Account that S. C accord- 
che aid A. and B. were found in Arrearages ſo much &c. and promiſed ingly. 
o pay it at ſuch Days, but did not pay it, and now he brings this 
ation againſt A. Tho' upon Non A the 5 pleaded, it be found that 
the Days of Payment are miſtaken, pet the Oays being paſt the Action 
ics ; becauſe the Law makes the Promiſe upon the Account, and 
the Days no Part of the Conſideration, Pill. 1650. B. K. between 
Child and Guyort, adjudged. 

9. In an Action of Covenant, if the Plaintiff counts that upon a Bar- Roll Rep. 

in tor certain Lands between the Plaintiff and Detendant, the De- a, pl. 25. 
tendant covenanted, that if there were not ſo many Acres upon the Mea- ine. * 


5 — 


ſure, as the Defendant had ſaid to the Plaintiff upon the Sale, that the Ibid 314. 


314 


Land fold was, that he would repay for every Acre, which ſhould be pl. 25. S. C. 
wanting of the Number 11 1. and alleges that upon the Meaſure fo but 8 P, 
may Acres in certain were wanting, as amounted, according to 111, the Finding . 
acre, to 7001. And the Iſſue is Whether they were wanting &c. and Godb. 19, 
he Jury fn for the Plaintiff, and give 2 Damages. is Iſſue pl. 284 

1s well t 


und for the 1>tatntiff ; for tho' it be found by it that all the e 


{cres were wanting, yet they are Chancellors, and map give ſo l | 
nuch Damages as the Cale requires in Equity, inaſmuch as the docs P 
Phole is to be given in Damages. M. 13 Ja. B. R. between r to the Find- 


Brit Hix and Coates, ADJUDRED in Mrit of Error, 1 * 


fl 40g. Mich. 10 Jac. C. B. 8. C. but not S. P.——Cro J. 390. pl. 4. Hill. 13 Jac. B R. S. C. & S. P. 
nd Judgment was affirm'd. —— Jenk. 337. pl. 83. S. C. but not S. P. as to the Finding. 


—_— 


10. In a Treſpaſs of his Cloſe call'd Sheep's-Cloſe in H. broken, Cro. E 170. 


Not Guilty pleaded, if the Jury find that this Cloſe contains pl. 7. S. C. 
e Acres, . har the Pant 32 ſeiſed but of One Acre of it, Plaintiff may 
id that Detendant had done a "Treſpaſs, and that Defendant had a aſlign his 
greater Part of the Cloſe, and another had a yet greater Part of it, pet Treſpaſs in 
the Plaintiff hall recover for the Treſpaſs in his Acre, Pill. 32 El. e Cloe 

R. between Dodd and Cole, adjudged, he pleaſe, 


_— and ſo the 
Verdict is found for the Plaintiff, and it was adjudged for him. 


11. In a Detinue for an Obligation of 1001. upon a Bailment by J. S. S P. And 
lf the Ocfendant pleads That he did nor receive any Obligation ot ſuch fo if they 
dum, and it is wound that he received an Obligation of a greater Sum, a that 
this ſhall be found for the Defendant ; for it cannot be the ſame Obli⸗ r Go 
vp which the Plaintiff demanded, 21 E. 3. 30. will prove tion of 2 


leſs Sum. 
Trials per Pais 293, 


12. In an Action upon the Caſe upon Aſſumpſit to do 2 Things, tf Br. Verdict, 
the Detendant ſays Thus he aſſumed to do 2 other Things, without chat . rx? 
That he aſſumed to do the 2 Things before alleged; upon which they cover d 
ae at Tſe, and the Jury find thay he aſſumed to do the One but not for the one, 


te ocher, this is found againſt the Plaintiff; for it is not the ſame zul was 
Promiſe, Contra 32 Y. 8. Brook Verdict, 90. —— for 


the other. And adds, Tamen vide that this Iſſue. tho it comes in a Traverſe, amounts only to the Ge- 
eral Iſſue But that it is otherwiſe where the Iſſue is, Whether F. and W. inſeoff d B. or not, and it is 
und that J. only infecff d him, this is found againſt him who pleaded the Feoffment. 
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See (M. f. 2) 13. In an Ejectione Firmz, upon a Leaſe of 20 Acres of Land. 
54 S C— upon Non Dimifit, tif the Jury find that he demiſed 10 Acres only, the 
Pal bo Plaintiff ſhall have Judgment for thoſe ro Acres, 0. 43 El. B. R. 
(285) between Browne and Meredith, per Curiam. } 281 
Hob. 209. pl. 14. In Replevin, if the Tue be Whether A. and all thoſe whop 
265. Mich. Eſtate &c. have uſed to have Common for all their Beaſts levant, aut 
15 Jac. S C Couchant upon a Meſſuage, and 200 Acres of Land, 50 of Meadow, and 
2 * rials 5o of Paſture in 4 Vills, and the Jury find that he had Common az ap- 
294. (283 purtenant to the Meſſuage 20 Acres oft Meadow, and 20 Acres of Pa. 
Z ture in 2 of the Vills, and not in the Reſidue, thts Iſſue is found 
againſt him who pleaded the Preſcription ; for it is not the lame 
Preſcription. Hobart's Reports, 283. between chaet and Mor. 
mer, adjudged. : 2655 
Roll Rep. 15. In an Action of Treſpaſs for Threſhing of his Mow of Barley 
SALA and taking ot 20 Buthels of Barley inde Provenientes, if the Defendane 
Fol 704. * pleads Not Guilty, and the Jury find him Not Guilty of the Thref. 
eres Bn ing, but Guilty of the taking of 20 Buſhels of Barley, the Jlaintif 
Cad. ſhall have Judgment for the 20 Buſhels of Barley, and he may well 
jadg'd for be Guilty of the Carrying away, and not of the Threſhing ; and the 
the Plaintiff. Mordg (lnde Provenientes) do not ſo preciſely limit it, that he ought 
to be Guilty of the Threſhing; for peradventure another threſh'd i, 
and he carried it away. PM. 14 Ja. B. KR. between Ive and Sher. 
feld, adjudged. 2 1 
S. P. Arg. 16. So in Treſpaſs Quare Arbores ſuccidit & aſportavit, if he be found 
Aod tho it: ee Guilty of the Cutting, and Guilty of the Carrying away, this is 


was infilled 


that he can. FOUND for tbe Plaintiff, M. 14 Ja. B. R. per Curiam, WY. 57a, 
not be found B. between Browne and White, per Curiàm. 

il 
the Carrying away, unleſs he be found Guilty of the Cutting, and that the Writ ought to be Quare Mae. 


remium cepit, yet this was denied by the Counſcl of the other Side, and the Court ſeem'd to deny it 
Roll Rep. 422. in Caſe of Ive v. Sherfield. 


17. Ik a Commoner brings Action upon the Caſe againſt another, for 
putting in his Beaſts into the Common, and conſuming the Graſs from 
tuch a Time to ſuch a Time, and the Jury find the Detendant Not Guil- 
ry of the Putting in of the Beaits, but Guilty of the Paſturing and con- 
ſuming the Grals, this 1s found far the ]laintiff; for the Subſtance 
is found tor him, tho' not the Circumitance, Co. 9. Rob. Marie's 
Caſe, 112. ADJUDged, © 

Cro. J. 85. 18. Jf Tenant in Tail acknowledges a Statute, and dies, and afttt 
pl. 10. S. C. Execution is ſued againſt the Iſſue, who ſues an Audita Querela, reciting 
according'y. that his Father was Tenant in Tail of all the Land put in Execution. 
Detendant ſays, that the Father had an Eſtate in Fee in all the Land gt. 
without that [That he was Tenant in _ of all at the making of the 
Statute. Plaintiff maintains that of all in Tall, and ſo to Iſſue; 
* The Ori- and the Jury find Part in Tail and Part in Fee, this Iſſue is found 
fe Revere) Wholly for the Defendant, and ſo Judgment is to be given kor him; 
which ſeems for the lea in the Affirmative was upon the Whole, and he has 
miſprinted. taken 1 ue upon the * Traverle, Mich. 3 Id. B. N. between Auburn 
ham and 2 adjudged, 
Where a 19. In an Ejectione Firmz, if the Plaintiff declares of a Leaſe tor 
2 4% Years, made the 1 May, to commence at the Feaſt of St. Michael next 
Oo „ after, (which is now paſt) if the Jury find that the Leaſe Was made ! 
one Day, une, or at any other Day betore the ſaid Feaſt of St. Michael, It 15 
and it is found for the Plaintiff ; for the Day of making is not material, (0 
fund 5/7 that it was made to commence at a Day to come. Cr, 9 Ja. B. 


tber Day &c, BY Foſter ſaid to be the common Practice. 
this is a 

ood Verdict; for the Day is not material, unleſs in Special Caſes where the Iſſue is taken upon the 

y; quod nota; per omnes Jultic. Br. Jours, pl. 39. cites 21 H. 7. 37. 


20, But 


78 


r r e 


8 WW 5. 


Tr ial. 419 
b Bur if in an E jectione Firme the Plaintiff declares of a Leaſe Hob. 72. pt. 
fr Years in Poſſeſſion ſuch a Day, and the Jury find the Leaſe to be 8“. Pore v. 


| Skinner. 
made at another Day, this ſhall be found againſt the Plaintiff, becauſe 85 Infra, 
it is not the ſame Leaſe. Hobart's Reports, 100. pl.44 & Fx 
de (P. f) pb. 6 8. C. Plaintiff counted of a Leaſe at one Day, and the Jury found a Leaſe at an- 


other Day ; and it was agreed by all the Juſtices, that the Verdict was good; for the Day is not mate- 
tial. Br. Grants, pl. 59. cites 21 H. 7. 36. | 


21. If d Per in an Ejectione Firmæ declares of a Leaſe made 5 Sty. 118. 
May 10 Ja. Habendum from the Annunciation before for 3 Years, and 8.9, Or. 
Jury find the Leaſe to he made 15th May 10 Ja. Pabendum from g. r. au- 
the Annunctation before for 3 Bears, this is found againſt the 2 Jenk. 292. 
tif; becauſe this was a Leaſe in Poſſeſſion at another Day, (ſcilicet, p!. 36. cites 
th of Yap) than the Plaintiff has counted, tho” it has the ſane 6.8 C. 
ommencement. Hobart's Reports, 27. between Moore and Mu it thus, rand 
grave, adjudged upon a Special Verdict. which ſeems 


agreeable 
with Hob. 18, 19. pl. 33. S. C.] viz. The Plaintiff in Ejectment counted of a Leaſe made he 5 May 10 
ac: from Lady-Day laſt paſt, for 20 Years extunc next enſuing ; a Jury F the ſaid Date and Demiſe 
mm the ſaid Feaſt for 20 Years next enſuing the Date. This Cate was in jectment, and the EjeEtment 
was laid on the ſame Day, 5 May 10 Jac. ſo it appears that it refers to the Making of the Leaſe, and the 
Making and Date of it are at one Day. The Plaintiff had Judgment, and affirm'd in Error, +—-S. C. 
cred Sty. 119. Trin. 24 Car. in Caſe of Corniſh v. Cow ſye. Declaration of a Leaſe of the 14 Fan, 
and the 4 was of a Leuſe of the 13 January, and good. 4 Le. 14. pl. 52. Mich. 32 Eliz. C. B. 
Frice v. Foſter. | 


132. Tn Ejectione F irmz of a Meſſi uage, if it be found that a ſmall An Tusband 
part of the Houſe is built by Incroachment 7 * the Land of the Plain- t in the 


if, and not the Reſidue, vet the Plaintiff ſhall recover for this Par⸗ Ws 1 


(el by Name of an Douſe. D. 16 Id. B. . 22 in 
is own 

Right Lands contiguous to his IV ifſe's Land, builds an Honſe, <vbich extends 20 Feet Northwayd and 12 Fret 
Eaftevard upon bis Wife's Land, the reſt of the Houſe ftanding upon his own Ground. The Wife dies, 
without any Iſſue had by her Husband. The Heir of the Wife brings a Cui in Vita againſt the Huſ- 
band, and demands the ſaid Land by the Name of an Houle ; and had Judgment pro tanto, as aforeſaid; 
armed in Error. It is not an Houſe, if it be not cover'd; an Houſe is call'd in Latin Tectum, or 
Domus, Jenk. 268. pl. $3. And. 265. pl. 2:2. Paſch. 33 Eliz. Hayes v. Allen, S. C. S. C. 
cred Lat. 62, 63. in the Caſe of Hems v. Stroud, but not very clearly. 


23. In an Aſſiſe of Nuſance brought, becauſe Levavit Domum ad Godb 189 
Nocumentum of his Mill, by which the Wind is ſtopp'd to come at his * 1 10 
Mill, fo chat he cannot grind gc. And the Jury find chat the Deſen- gien in 
dant has erected a Houſe De Novo, and that only 2 Yards of the * Top 
of the Houſe is to the Nuſance; this is found for the Plaintiff; for * Fol. 705. 
here the Declaration is not falſified, but only abridged ; and the —"Y> 
Judgment ſhall be that the 2 Bards ſhall be dejected. M. 11 Ja. B. that che 
between @00/max and Gore, and others adjudged, | ſaid Houſes 


. were ſituate 
wou do Peet from the ſaid Mill, and that in Heigth it did extend above the Top of the Mill, and in 
Length it was 12 Yards from the Mill; and notwithſtanding this Nearneſs, the Court directed the 
Jury to find for the Defendant. —Sce (U. f) pl. 15. Juxon v. Andrews. 


24. In Aſſiſe, if Vouchee pleads that at another Time the Plaintiff 
brought Aſſiſe againſt his Father, who then pleaded that he entred by 
his Deed ; and this was ſo found by the Aſſiſe, by which he took no- 
ting by his Writ ; the Plaintiff pleads Nul tiel Record, and the Re- 
card was, that the Aſſiſe was brought againſt the Father of the Vouchee 
ad his Feme ; and yet no Faller of the Record, becauſe this Record 
vas in Effect to the lame Subſtance as that which was vouch d. 16 


l. pl. 19. 
5 25. In 
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420 Trial. 
Er. Failer of 25. In Action of Debt upon a Recognizance made before the Mayo; 
Racers Fe. of Heretord, if Defendant pleads Nul tiel Record, upon which > 
dave o) are at Iſſue, and at the Day given the Mayor certifies a Recogaizance 
pl, -. andthe with a Condition under the Kecognizance, this is not any Faller gf 
Notes there. the Record,; for this Condition ts not any art of the Recognizance 

not being in the Recognizance, but under and upon the Back of tt 
36 P. 6. 2. adudged. : x 
Br. Failer of 26. In an Action of Debt againſt J. S. upon a Recognizance made 
Record, pl. by J. S. himſelt, tf Oetendant pleads Nul ciel Record, and brings in 
y. cites 8 C. a Recognizance made by J. 8. and another, by the Which each is bound 
pA = ” way Sum, he has not failed of the Record, 36 Þ, 6, 4; b. by 
Hob. re 27. In Replevin, if Oefendant avows for Rent arrear, and plead, 
15 — 101 that A. was ſeiſed in Fee, and made Leaſe to B. Habendum from the 
Annunciation after, for 21 Years rendring Rent, and after granted the 
Reverſion to him, ant Plaintiff traverſes the Grant of the Reverſior 
and the Jury find ſpecially char A. leaſed it to B. Habendum tor 21 
Years from the Purification after, reſerving the ſatd Rent, and wund 
the Grant of the Reverlion to the Avowant, this ts found for the 
6 Avowant; for the Iſſue is upon the Grant of the Reverſion, which 
is found as it ts pleaded, and the Leaſe not in the Jfſtie, but adm 
eres 7 Plea. Pobart's Reports 172. between ithes and Caſe 
In Eject- 28. In Debt, tf it be pleaded that T. W. Miles Dominus de la Ware, 
—_— was ſeiſed in Fee, and demiſed tor Years, and a Traverſe is taken ab- 
mide Title 1que hoc quod prædictus T. W. Miles Dominus de la Ware demiſed; if 
by a Leaſe It be tound that T. W. Miles demiſed, but that he was not Lord Dela: 
tor Years ware at the Lime of the Demiſe, his Father then living, bur was after 
a—_ the Death of his F ather, that is to ſay, at the Time ot the Plea plead- 
Vaughan, ed, pet this ſhall be totind for him who took the Traverſe ; for whe 
Kut. The ther he was Lord at the Oemile, is Parcel of the Jfſue. D. 13El, 
Defendant 4300. Sect. 34. 


made Title, 
and travers d, abſque hoc that Sir W. Vaughan, Knr. leas'd to the Plaintiff, The Jury found Special. 
ly, that he made the Leaſe before he was a Knight, Andrews [Anderſon] Ch. J. inclined that this 
was no Part of the Iſſue, Whether he be Knight or not, but are only Words of * Imagination; and i; 
ſufficiently found for the Plaintiff. D. 299. b. Marg. pl. 35. cites Trin. 29 Eliz. 

* [Quzre the Meaning. ] 


S. P. The 29. Upon Default of the Tenant one comes, and prays to be receiv'd, 


Iſſue was, if becauſe the Tenant held of his Leaſe tor Lite, Revertion to him; the 
he had Fee, - f 


5 Demandant ſays that the Tenant has Fee; Upon which Iſſue was tound 
not if he had that the Tenant had nothing in the Land, nor the Prayor nothing in the 


nothing, Reverſion. This is found againſt the Demandant; for it 18 agreed 
nor whether hy the Parties, that Tenant was Leſſee for Life, and the Jſſue only 


the Prayor pag - 

had nothing. Uhether he had Fee, which is found againſt the Demandant. 47 

Br. Iſſues E. 3. 19. 

join'd, pl. 8. : | 

cites 8. C.—-—8.P. And the other Matter, that he had nothing, is not material; for it was confeſo d 

by both that he was Tenant. Per Finch; And per Cur. the Prayor is receivadle ; for the Iſſue is found 

againſt the Demandant, but he did not come; and therefore the Demandant recover'd the Land. Br. 
erdict, pl. 66. cites S. C. 


30. The ſame Law is in Writ, if Tenant pleads Jointenancy with a 
Stranger of his own Part, and Demandant ſays that he is ſole Tenant, 
and it is found that he has nothing in the Land, yet the Demandant 
ſhall, recover ; for it is agreed by the Parties that he was Tenant. 
47 E. 3. 19. b. 

31. In Falſe Impriſonment in Middleſex, the Defendant jultihes by 


Force ot a Writ in London; to which Plaintiſt ſays that he — 3 
liddle- 


— 
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widdleſex, and of his own Wrong; upon which they are at Jſſite, and 
lde er Jol have Bogen, fr che SE at ih. il 
* | ; | a 

»iq* 4 the Place, and not upon the Tort; (for this was ed, , 
if the Taking was in Yiddleler.) 30 E. 3. 16. b. adjudged, 

z2. In Action of Debr, fa Man demands 20 1 and upon Nil deber gupra, pl. z. 
it is found that he ow'd the Plaintiff 4o 1. the Plaintiff thall not have Err 

w - 3 9. 0. 4. U. 

13. But in Debt againſt Executor, if laintiff demands 20 1. and up- Supra, pl. 4: 
n Riens enter Maines pleaded, it is found that he has 100 l. Aſſets, 8 C. | 
xt the Plaintiff ſhall Have Debt [Judgment]. 3 Þ. 6. 4 oo 

4 t A. recovers in Debt upon Obligation againſt B. and takes him Cro E. 634. 
n Execution, and B. brings Audita Querela, ſuppoſing Payment of the pl 3 1 7 
Condemnation after Execution ſued, the which iS travers'd ; and the — found 
Jury find che Payment to be before Execution ſued, pet it is found tor chat the Mo- 
tie Plaintiff; for Payment before is a Payment atter, and the Time »<y was 
gnot material, Y. 4. 41 El, B. K between Malines and Dame I & # 
Hawkins, Per Curiam. yet ir was 

well foun 


firthe Plaintiff in Audita Querela; and what was found more is Surpluſage.———sS, C. cited Cro. J. 
19. pl. 7. Paſch. 2 Jac. B. R in Caſe of Ognel v. Randol. 


35. In Debt upon Obligation bearing Date 22 15 El. if De- Cro J. 136 
fmdant pleads Non eſt Factum, and the Jury find chat ir is his Deed, b I Kane 
but that it was deliver'd 8 Days after the Date; this ts found for the 5 — , 


Plaintiff, Mich. 4 Ja. B. R. between Hane and Pleder adjudged, ſolved 10 
cordin 

by all the Court, without any Difficulty ; for the Iſſue being generally Non eſt Factum, it — to 
de his Deed ; but perhaps by ſpecial Pleading he might have help'd himſelf; wherefore it was adjudg d 
for the Plaintiff. ——S. P. adjudg'd accordingly ; for the Count was not of the Date but of the Making, 
nd the Jury have found the Deed. Hob. 249. pl 324. Thorp v. Taylor. Holt Ch. J. denied 
the Caſe 2 Cro. 136. and held, That if H. declares on a Bond, as bearing Date the 6th of May, he 
mot, upon Non eſt Factum, give in Evidence a Bond bearing Date at another Day, but he may give 
nEyidence a Bond bearing Date the 6th of May, tho' it was delivered at another Day. Adjudged. 2 
k 46 ;. pl. 2. Paſch. 10 W. 3. B. R. in Caſe of Cromwell v. Grunſden. 


36. In a Præcipe quod reddat, if the Iſſue be, whether A. and B. in- Br. Verdict, 
cott d che Tenant, and it is found that A. inteoff*d him, but not A. 1. 5 _ 


ad B. this ts found againſt the Tenant tn Toto, who atfirm'd that 
J. and B. infeoff'd him. 32 Þ, 8. Sect. 190. 

37. Ik the Iſſue be, Whether J. and K. inteoff'd the Defendants, and Br. Verdict, 
tie Jury find chat J. and K. did not infeoff, but that J. alone inteotPd 22 6, c3tes 


nem, this finding over is nothing to the Purpoſe; for it is out of I 4 7 
their Charge; for the Tſſue is found againſt the Detendant. 7 L 


0. 6, D. avows, 

0. 6.33, b, 32 
Wade to A. and B. to the Uſe of his Father for Life, the Remainder to him in Fee, and ſo conveys a Title 
0 himſelf &c, M. conveysa Title to himſelf, and traverſes the Feoftment to A. and B. &c. and upon 
tut are at Iſſue, and the Jury found the Feoftment to be made to H. B. and C &Fc. to the Uſe &c. of D. 
« D. pleads. And by the Court, that Iſſue is well found for D. becauſe the Feoff ment to the Uſe &Cc. 
15 found, that is the Swbſtance ; and the Number of the Feoffees is not traverſable. Noy 93. Dicker 
i Molland, cites 21 H. 6. —  Poph. 200. Mich. 2 Car. B. R. the S. C. but S. P. does not appear. 
bam 508. Hill. 3 Car. B. R. the S. C. but S. P. does not appear — Lat. 205. S. C. and 
0 According ly. 


38. In an Action brought by 2 Wardens of a Church, if Defendant 
ys that the Day of the Writ purchaſed they were not Wardens &c. 
Mn which they are at Jfſue, if the Jury find chat the one was 
Warden and the other nor, this is found for the Oefendant, for they 
We not Wardens. 26 Þ, 8. 5. b. 


EN. 32. It 


22 1 ano. 
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422 Trial. 

This is the Ik the Condition of an Obligation be to perform Coy 
* Teril * one is Not to cut Trees by which they ſhall be waſted, + 
4 GL Debt upon the Obligation, if he athgns the Breach in cutting of 2, 
by Popham & Oaks, und the Defendant ſays that he did nor cut the ſaid 20 Oaks nor 
Gawdy. Cro. any of them Modo & Forma Prour &c. and the Plaintiff rejoins thy 
E E he cut 20 Oaks Prout ille ſuperius allegavit t, and the Jury find thy 
* TE he cut 10 Oaks, yet the Plaintiff ſhall have Judgment; for tho the 
B R. in the fntire Allegation of the Breach of. Covenant be not found for 
Caſe of laintiff, yet enough is found to make the Defendant to forfeit th 


88 bligation. D. 2. 3. Ma. 115. 67. Adjudged. 


8. C cited by Hobart Ch. J. Hob. 53. in Caſe of Foſter v. Jackſon. 


Co. Litt. 40. So ik the Condition of an Obligation be Not to do any w alte, 
2 coc oc and the Deklendant pleads chat he did no Waſte, and Plaintiff replic 
Scicnt Mar. that be did Waſte in cutting 20 Oaks, und the other rejoias that he 
ter of the did not cut the aforeſaid 20 Daks in Manner and Focim as th 
Iſſue is found Dlaintiff has alleged XC. and the Jury find that he cut only 10 Oaks, 
—— yet the J2laimtiff hail have Judgment, for the Number is not ma; 
ans. tcrial, Bill. 22 El. Rot. 920. between Mo, and Ellis, Adjidned, 
Cited in O. 2. 3. Ma. 115. 6 3 
Brownl. 121. 41. In Replevin, if Defendant juſtifies the taking Damage Feaſant 
22 by Reaſon ot a Comnion to ſuch Copy hold tor all Reaſts Levant and 
CASA Couchant, and avers that thoſe Beaſts were Levant and Couchant & 
Fol. 707. upon Which the Parties are at Iſſue; and it is wound * that Part 
the Beaſts were Levant and Couchant, and Part not. This is found 
was no142 wholly for the Defendant, for the Jflue is upon the whole, and ty 
the — * contrary thereof 1s found, Tr. 17 Ja. B. vetween per and Alla. 


mat the Per Curtam, 

Plaintiff 

ſhould have his Judgment. Axotvry is made for ſeveral Cauſes, and *tis found for the Avowant / 
one, and againſt him for the Reft, the Avowant ſhall have Return, for he had good Cauſe to diſtran 
bur he ſhall be amerced for the other Pro falſo Clamore. Jenk. 184. pl. 71. 185. pl. $0. ——8P. 
Keilw. 31. b. 


42. In an Ejectione Firmæ of 14 Acres of Land, if upon Ne 
Guilty pleaded the Jury find him Guilty of 20, pet the Plaintitf ſhall 
have Judgment of 14, and the Verdict void for the Keſtdue, M.;; 
El. B. N. Pig 8 Cale. 
See (U. f 2) 43. Ik an Iſſue be Whether J. S. was taken in Execution by Fotte 
pl. 3. S. C. — gf a Capias ad Satistaciendum, and the Fury find that he was nor tähel 
= by Force of a Capias ad Satisfacicndum, bur by Force of ao Ali 
(B. g) pl. 2. Capias ad Satisfaciendum; thts is found for him who alleged him to 
S be taken by Force of a Captas ad Satisfaciendum, for it is true and 
(D's) pl. 2. = —— - Subſtance, Hobart's Reports, 72. Fefer and Zacks. 
| judged. . 
Hob. 72. pl. 44. In Replevin, if Defendant avows the taking as Commoner tor 
87. — Su- Damage Feaſant in April 11 Ja. and Plaintiff in Bar ſays that B. was 
pra, pl: 2% ſeiſed of Land, ro which Common &c. and 3oth March demiſed it to him, 
Infra pl. 54. to have from Lady Pay betore for a Year, and the Avowant traverles 
88 this Leaſe Modo & Forma, Upon which Iſſue is join d, and the Jury 
2 * find t 10 5 * the for the Pl 5th of 5 ey 7 pal 0 
fron Year; thts is found tor 2ainttft tho" it is no am 
Notes there aded the Day being excluded; for the Jſſue is, whether he had 
ich Leaſe from B. as by Force thereof he could Common at the 
Time, which is the Subſtance of the Iſſue Modo Forma, and * 
Reſidue not material. Hobart's Reports, 100. between Pope 4 
Skinner, Adjudged. 


45. In 


Trial. | 423 
I. In an Intormation upon the Statute of 39 El. cap.  againit 4, See (VU. f 2) 
17 be Jying with Logwood againſt the Statute, by which they forteit ah, N. 7. & C 


d are to be ſet upon the Pillory for every Oflence, and upon Not 
Cuilry pleaded 3 ot them are found Guilty, and the Ach Not Gailty, it 


be tems the Verdict is found for the ]laintiff ; for it is not grounded 
ha upon an entire Contract, but upon a Fact which makes au Dftence 
the which is in Nature ot a Treſpaſs, and \ ſeveral to every of them. 
th WI Hich. 11 Car. B. N. between Latham and nelſon, Dubttatur, this 


moved in Arreſt. But 19. 12 Car. it was fo adjudged for ]laintiff 
as to this Point, per totam Curiam. 
46. In a Writ ot Account, if the Iſſue be Whether the Defendant Br. Verdict; 
has accounted before R. and W. Auditors atlign'd by the Plaintiſt, and P, 99: citcs 
Jury find that he accounted before R. only, the Iſſue is found 8. C. 


for the Defendant, tho he pleaded that he accounted before boch; 
for = Account is the Ettect of the Jüue. 30 E. 3. 5. b. Ad⸗ 
udged. 

5 In an Aſſiſe of a Rent by a Chaunter, if the Iſſue be Whether 
the Plaintiff and his Predeceflors have been ſeiſed ot the Rent Time 
whereot Memory &c. and the Jury find that the Predeceſſors have been 
ſeiſed but not the Plaintiſf, yet this is found tor the Dlaintiff; for the 
Sellin of the Predeceſſor is ſufficient for him to have Afſile, and lo 
his own Seiſin not material. 34 All. 3. 

48. In an Intormation againſt 2 tor engroſſing 1000 Quarters of Grain, 
upon Not Guilty pleaded, tf the One be found Guilty of 700 Quarters 
and the other Not Guilty, pet the Plaintiff ſhall have Judgment a- 
gaunſt him who is found Ouilty ; tor it is as a Treſpaſs and ſo ſeve- 
deral, for the Iſſue is, that they nor any ot them is Guilty. 19. 8 Ja, 
in the Exchequer Chamber, between Deux and Aſton. Adjudged. 

49. Jf a Contract be alleged to be made with 2, jointly and uſuriouſly, 
and it is found that the Contract was made only with one of them, the 


Plaintiff ſhall not have Judgment upon this Ver dict, for it is not 

tie ſame * Contract. 12. 8 Ja. in the Exchequer Chamber in Daux Fol 7-5. 

aud Afton's Cale, per Curiam. aa WW, 
50. In an Information againſt 2 upon the Statute of 4 E. 6. for buy- 

ing of Butter, and for felling of it by Retail againit rhe Statute, if the 

Ociendants plead Nor Guilty, and the one is found Guilty and the 

other Not, pet Judgment ſhall be given againſt him who is found 

Guilty ; for the Offence is ſeveral, tho a joint Buying and Selling. 

Dubitatur M. 5 Ja. in the Exchequer Page's Cale. 

i. In a Formedon in Deſcender againſt Baron and Feme and J. S. Brownl. 153. 

the Tenants plead Non Tenure, upon which they are at Iſſue, and 8 © ..) 

the Jury find chat the Baron and Feme were Tenants tor Lite, the Re- 888 5 

minder in Fee to J. S. this is found for the Demandant, becauſe the r the De- 

Effect of the Jfiuc is Whether a Tenant of the Land be named in maodant, for 

the Writ, and not that all ſhall be Tenants, Pill. 17 Ja, B. be- be Lenant 


ſhould have 
tween Put and Staple. vleaded ſove- 


ral Tenan- 
ey, and then the Demandant might maintain his Writ ; but by this General Non-tenure, if any be Te- 
tant it is ſufficient. f 


= n_- wa RR ea TS 


52. In an Action upon the Caſe againſt 2, if Dlaintiff declares that 
Detendants Conſpiratione inter eos præhabita falſo & Malitioſe pro- 
cured a Bill of Indictment &c. to be find againſt him, upon ot 
Guilty pleaded, the Jury find the one Guilty and the other Not Guil- 


ty. Tho' in Writ of Conſpiracy this would be againſt the Plaintiff, 
it is good againſt him who is found Guilty in this Action, tho? it 

in Nature of Conſpiracy : for this Action lies againſt one only, 
Ind here the Bill was not found, but Ignoramus found, and 2 no 
Lon⸗ 


| 424. A 


Conlpiracy yes. Mich. 1649. between Ca/oway Plaintiff and Geng, 
and Harris £5etendants, avjudged. This being moved in Arreſt of 
Judgment. Intratur Trin. 1649. Rot, 1111. 

53. Where a Traverſe is with a Modo & Forma &c. this will put in 
Iſtue the Manner as well as the Matter, where the Manner is materia 
as the Time, the Deed, and other Circumſtances. 12 E. 4. 4. 33 H. 6 
5 28. 38. When they are the Ellect of the Iſſue. 
Hob. 2 pl. 54. In Replevin ct Beaſts taken at D. if Octendant Juſtifies for 
5 —Sup Common there, and Plaintiff replies that W. was ſeiſed of a Houſe and 
—Sce (P. £» Land, to which he has Common there, and that he leaſed it to him the 
pl. 6 and 30 March 11 Ja. Habendum trom the Annunciation laſt 22 &c. D 
the Notes fendant rejoins, and traverſes, Abſque hoc that W. made the Leaſe 10 
there, the Plaintitt Modo & Forma &c. And the Jury find that W. made a 

Leaſe of it to the Plaintiff, dated and made the 25 of March 11 In 
Habendum extunc 4ior a Year. This is found for the Plaintiff; tor 
tho' the Commencement of the Leaſe and Time of the Baking be 
nitaken, inaſmuch as Extunc includes the Feaſt, and from 
Feair ercludes it; pet malmuch as a fuiticient Title and Leale 1g 
tound tor the {-{aintiff to put in his Beaſts, it is ſumcient, it being 
the Suhſtance; and tye odo & Forma ſhall not put the Circum: 
ſtances in 5flue. M. 13 Ja. B. between Pope ]Ilatutiff againſt 507. 
ner and Everett, Detendants, adjudged. 
S. C. cited 55. So in Treſpals, tf £©ctendant jultifies the Putting in of his Beaſts 
N. Cur. for Conmon, which he has tacre troin Pentecoft till to a certain Time 
pl. 1183 in every Lear; and Plaintiff replies, and traverſes the having of Com- 
Cate of mon Modo & Forma; atv the Jury find that he has Common there in 
Pope v. Vigilia Pentecoſtis in tetto, and the Day next to it till the ſaid Time, 
tener, this ts found for the Octendant. Mich. 13 Ja. B. N. between 
that it ON: Thorou hgood and fohaſcn, por Tur am, cited in the ſaid Caſe of Pepe. 
adjudged Sec this Tate, Hobart's Acports, 58. 
Am ient 
excuſe the Tort. 


56. But otherwile it had been in thoſe Caſes in an Aſſiſe of Com- 
mon, bet aue there he eught to recover upon his Title ; and the ſaid 

Cales agreed, 
Fel 509. 57. In Treſpaſs, Ocfendant pleads * Franktenement to the Abbot, 
and he as Servant & Plaintiff ſays, Seiſed till by the Defendant dil- 
* Orig. is ſeiſed to the Uſe of the Abbor ; upon which he enter'd, and the Treſpals 
(Frankte= mean. Defendant pleads as above, without that That he diſſeiſed the 


ww) Plaintiſf Modo & Forma c. This goes to every Intent; for if thc 
Verdict finds that he did not diſſeile the Plaintiff to the uſe of the 
Abbot, but to his own uſe, per the Plaintiff has Caule to recover 

his Damages. 33 B. 6. 38. by Oavers. 

Br. Verdict, $8, In a Detinue, tf Plaintiſt counts that he himſelf deliver'd Char- 

pl 85 _ ters to the Defendant to rebail to him; ant Detendant ſays he does not 

bs, chat detain Modo & Forma, and the Jury find that another bail'd the Chu. 

the Detinue ters to the Defendant to rebail to the Plaintiff, this is found againlt 


Is found the Plaintiff, becauſe it is contrary to his Count. 33 Þ. 6. 30. b. 
and yet per 
Priſor, the Plaintiff ſhall not recover upon this Count. But Brooke ſays, Quere inde ; for the Detinue 
is the Hfect, as it ſeems; and the Bailment nor the Trover is not traverſable, unleſs in a « 25" Caſe 
and here the Detinue is found ; and it ſeems that by the firſt Bailment the Property is in Plain 
Quere of this; for if this be clear, it ſeems that the Plaintiff ſhall recover. 


Hob. 326. 59. In Debt for 201. Rent arrear, upon a Leaſe for Years, payable 
72 — C. quarter y, ik Defendant pleads that the Plaintiff has enter'd into the 
of the (leis Land betore any Rent due, ſeilicet, the 8th of Auguſt, which was l. 
licet;) but ter a Quarter due, and Plaintiff takes Iſſue that he did not 2 
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& Forma gc. and the Jury find for the Defendant, the Defendant c'1-ug1 
ll have Judgment; for (lcilicet, the 8th of Auguſt) is void, and 0 blen in 
Yovo & Forma goes to the Batter. H. 17 Ja, B. between ea. 
no and Buckle, per Turiam. by not ſay- 


4 N ing that the 
Plaintiff did expel and hold him ont, yet the Verdict was full to the Iſſue, and that Jud —4 was for 
the Defendant. -— 4,99 cited Comb. 380. Trin. 8 W. & M. 2 Holt Ch. J. in the Caſe of Jones v. 
Bodiner, and faid he rook it to be miſprinted in Hob. For the Entry is no Bar, and that it is Expulſion 
makes the firſt Part of the Bar, and Holding-out the reft ; and that the Book ſays it was found for the 
Defendant, which (he ſaĩd) could not be, and that the Judge muſt direct the Jury otherwiſe. 


60. In Debt, il Plaintiff counts upon an Obligation made by the De- This Caſe 
kndant co the Plaintiff, and Defendant 1 1 Non ett Factum, and * Tri 


Jurp finds that it was a joint Bill made by the Defendant and an- I "4 


oder to the Plaintiff, this is tound for the Plaintiff; for every of was agreed, 
them was bound in the Whole, and it is his Oeed inaſmuch as he thr in He 
jas ſeal'd itt, and deliver'd it as his Oꝛed. Co. 5. H helpdale, 119. #97! an 00 
udged. For he ought to have avoided it by Special Pleading, 7: _ 
lead Non eſt 


Fafum, and it is found the Deed of the one, and not the Deed of the other, that in this Caſe the Plaintiff 
fall recover againſt the one; quod nota. Br. Verdict, pl. 7. cites 40 E. 3. 35. 


61. In a Replevin, if the Defendant makes Conuſance &c. and Iſſue was if 
ſeus that J. S. was ſeiſed of the Land, and by Will in Writing de- 7 2/4 Fs 
ſed the Land to A. his Feme in Fee; to which the other replies Non 2 ” 
Deviſavic Modo &c Forma qc. upon which they are at Jſſue, and the Heirs, or 
Jury find a Special Verdict, ſcilicet, that J. S. deviſed it ro A. his Wife, not, Jury 
tis Debts and Legacies firſt paid, and his Funeral Expences diſcharged ; — 3 
ad find further, chat long Time betore the Action brought the Debrs „ e 
nd Legacies were paid, and the Funeral Expences diſcharged &c. Remainder 10 
This Verdict is found for the Plaintiff; tor the Defendant has“ * He, 
pleaded a Oevile ablolute, and the Jury has found a Deviſe upon a 574. _ 
Condition precedent ; and though the Condition was perforn'd and ;. being, 
ftccuted, yet it cannot make the Ocvile, when it was made, to be ab and adjudg'd 
lute, tho it be perform d at the Time of the Plea pleaded. But ar Non 
therwiſe it had been, if the Deviſe had been upon a Condition ſub- 14% 

Pill. 5 Car. B. R. between Briſcoe aud Baker, adjudged. bora; for 
the Iſſue is 
nan immediate Deviſe in Poſſeſſion, and Deviſe for Years, Remainder in Fee does not maintain it. 
Jo. 224. pl. 5. Paſch. 6 Car, B. K. King v. Neu digate. 


62. In Action of Debt againſt A as Daughter and Heir to B. if De- S C. cited 
fndant pleads Riens per Deſcent from B. upon which [they are] at 5 
Mic, and the Jury finds that B. was ſeiſed in Fee ot Land, and died of cg, + 
ſeilſed, having Ilſue the Deſendant his Daughter, his Feme privement . Rowden, - 
enſeint with a Son, who was after born alive, and died within an Hour —And 2 
der; this Jſſue is found againſt the J lalntiff, becauſe the Defen- de g Ws * 
dnt the Daughter has this Land as Heir to her Brother, who was „ . & 
aſt ſeiſed, and not to the Father; and ſo the Oetenvant has it not ce Tir. 
» Deſcent from the Father, but from the Brother, and yet it is des. 
Metg in her Hands, if it had been ſpecially pleaded, as ©, 22 El, 

363. 46. Tr. 16 Car. B. between Puke and Spring, adjudged upon a 

Spetlal Verdict. Intratur. WRT 

. 63. And the Court ſaid, that in the ſaid Caſe of 22 El. D. it does: 

Wy that it was upon an Jſſue, as this Cale is. EO 
64. In an Action upon the Caſe if the Plaintiff declares that the 


Defendant, * to the Intent to draw his Life in queſtion, ſuch a Day ſaid * Fol - 10. 
to the Plaintiff, Thou art a Thief, and didſt fteal a Horſe ; and alter at 
mother Day charged the Plaintiff with the Crime of Felony. And the 

| 5Q Delendant 
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Defendant pleaded Not Guilty, and the Jury found him Guilty of che 
ipeaking ot the Words, and Not Guilty ot charging him of the Crime 
of Felony, the Plaintiff ſhall have Judgment. Tho' it be an Action 
upon the Caſe, yet thoſe are ſeveral Torts done to the Plaintiff n 
Mature of ſeveral Trelpaſſes. Tr. 11 Car. B. R. between GC», 
and 2 per Curtam adjudged; it being moved in Arreſt g 

udgment. | | 

I bo Jn Quare Impedir, if Plaintiff declares that he was ſeiſed in Fee 
of the Adyowſon of A. in Grofs, and preſented B. and that he was in. 
{tirured and inducted thereupon, and aſter B. died, and Defendant dis. 
turb'd him; to which Detendanr ſays, that before the Plaintiff any thing 
had; he himſelf was thereof ſeiſed in Fee, and atter granted the nex; 
Avoidance to the Plaintiff, and then the Plaintiff preſented B. and tu. 
verſed without that that the Plaintiff was ſeiſed in Fee of the Advopſon 
as in Groſs Modo & Forma, upon which they are at Iſſue, and tiy 
Jury bnd Specially, that the Plainritt at the Time that he preſented B. 
had nothing in the Advowlon, bur by this Preſentment he uſurp d upon 
a Stranger, and refer the Law to the Court. In this Caſe the Þer; 
dict is tound tor the Oetendant, tor at the Time of the Preſentment 
the Plaintiff was not ſeiſed in Fee, which is the Jſſue, for the De, 
claratton is that he was ſeifed in Fee, and lo ſeiſed the Church von 
ed, and after he preſented B. and the Uſurpation does not relate to 
any Time before the Prelentment, nor to the Preſentinent, but only 
to rhe Jnſtitution. And the Dlaintiff is not at any Milchiek; for tho 
it is not the Uſe in Oeclarations to ſay Uſurpando preſentavir, as it 
is in Bars or Replications, yet he might have traverſed this which 
the DOctenvant had alleged tor his Inducement. And in this Caſe 
a Traverſe upon a Traverſe ts tu be allow'd ; but when he joins Iſſur 
upon the Traverſe, he ts trick d by his own Default. I, 14 Car, 
B. B. in a Writ of Error, upon a Judgment in Bank in Quare 
Impedit, between Harper and Wier/dale ; where the Court of %ank 
was dtv!:ded, and the Court of King's Bench was alſo divided, 
{cilicet, Brampltone and Croke, that the Iſſue was found for the 
3 in the Quare Jmpedit ; and Jones and Barkley t 
contra. 

Hob. 118. 66. In a Quare Impedir by the King againſt the Biſhop of Norwich, 

pl. 149. S. C. if he declares That he was ſeiſed in Fee of the Advowſon of D. as in 

2 ly ' Groſs, and preſented B. who died, and now it belongs to him to preſent, 

appear d AND Detendant pleads Thar betore the King gc. the Biſhop of Norwich 

clearly to was ſeiſed, and collared C. and after the Biſhop was removed, and in 
the Court the Vacancy C. died, and the King preſented B. and now B. being dead 

13 it belongs to the now Biſhop of Norwich to preſent; and traverſes, with 

that not out Olit that That the Biſhop was ſeiſed of the ſatd Advowſon ut de uno 


of the Iſſue, Groſlo, per ſe ut de Feodo & Jure ſuo. Upon which Iſſue being 
— this join'd, the Jury find tor the King for 2 Turns contiguous, and for rhe 
niger Rien Biſhop tor the 3d Turn, and that this is the Turn of the King. In 
belong to this Cale this Jfſue is tound againſt the King, becauſe by the Flue 
the King, it is intended that the King was ſeiſed of all the Advowſon. Ys 
therefore hart's Reports, 165. between e King and the Biſbop of Rochefter 
awarded a Writ to the Biſhop for the King, and to remove the Clerk of the Biſhop; and to this alſo the 
Biſhop aſſented, which was ſo enter'd in the Record of the judgment. 


67. Aſſiſe againſt two; the one pleaded to the Aſfiſe, and the other Fon. 
tenancy with A. and the Plaintiff elected the 2 Tenant ; and it Wi 
found that the Day that the Writ bore Date, he, who pleaded to the Aſiſe, in. 
feoff *d the other and A. and that the Plaintiff was G and diſſeiſed; and 
this Verdict was taken for the Plaintiff, inaſmuch as the Alienation pe- 


ing the Writ ſhall not prejudice the Plaintiff, Br. Verdict, pl. 76. ct 
17 Aff. 21. | * 
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68. If Executors are at Iſſue in Writ of Ward reſummoned againſt them up- 
N Plene Adminiſtravit, there, Per Mombray, it it be found that they have 
ot fully adminiſtred in one County, the Verdict is found againſt them, Br. * ſhould 
Gt, pl. 20. cites 24 E. 3. 9. 49- 
69. And if it be found that they wand ops « adminiſtred except 10 s. they 
ball be charg'd of 101. [&c.] becaule the Iſſue is found againſt them. It mould 
Br. Verdict, pl. 20. cites 24 E. 3. 9. de 49. 

o. Leaſe ot an Houſe &c. rendring Rent at Lady-day and Michael- Cro. E 25g 
mas, with Condition if not paid by 21 Days, being lawfully demanded at the pl. 5. S. C. 
Houſe, the Leſſor might re-enter. The Leſſor brought Debt tor Rent accordingly, 
due at Lady-day &c. and ſet forth, that he came to the Houſe on the laſt by = the 
Day of the 21 Days, half an Hour before Sun-ſet, and ftaid there till Sun- 1 281. oh, 
4. demanding the Rent, and none was there to pay it. The Defendant 425.5. C. 

gel that he was ready at the Time and Place &c. to pay the Rent &c. ſays this 
and travers'd that the Plaintiff” came thither half an Hour before _ P wa rp 
the 21/4 Day. The Jury found that he came thither a Quarter of an Hour, + . 
and not half an Hour before Sun-ſet ; and that he 1 at the ſaid Houſe, ingly, but 
demanded half a Year's Rent then due, but did not find any Demand of the Windham 
Rent due at the Feaſt. The Court held it an immaterial 'Traverſe ; for J N 
if there was Time enough before Sun-ſer to pay the Money, it is not 191. * 
material Whether it was halt an Hour, or a Quarter of an Hour before fays, it 
that Time; and that the Iſſue is found tor the Plaintiff. And. 252. pl. ſeen d to all 
262, Mich. 31 & 32 Eliz. Fabian v. Rawſtone. the Juſtices 


that this 
Iſſue was found for the Plaintiff. 
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71, Alſo the Court held, that the Verdict did not anſwer the Iſſue, Cie. E. 209. 
becauſe the Jury did not find that the Plaintiff demanded the Rent due at ſays all the 
Lady-day, but val a Year's Rent due at the Time of the Demand, whereas Court held 
there is no ſuch Rent due; for it was due on Lady-day before. And. tis, Demand 

. . a 8 of the Rent 
232. pl. 262. Mich. 31 & 32 Eliz. Fabian v. Rawſtone. (then due) 
Was not 

god: and tho* the Jury found that no other Rent was due, yet it is not material; for the Requeſt 
muſt be certain. And adjudged for the Defendant. Sav. 121. 122. ſays that 3 Juſtices heid this 
hrding to be — uncertain, whether the Sum demanded due at Lady-day, be due at the Half year 
then ended at that Feaſt ; for Rent ſhall be ſaid due at Lady-day, tho' it was due at Mich. before. And 
Judgment was given, that the Iſſue of the Demand was not found certainly enough; and therefore the 
tnding was againſt the Plaintiff. | 


72. In Treſpaſs the Defendant pleaded that the Land was Copyhold, and 
tat the Cuſtom of the Manor was for the Widow of a Copyholder in Fee to 
tave it for Life; and that if the eldeft Son dies, living the Wife, his Iſſue 
ball not have the Land, but the 24 Son. The Jury fcund the Cuſtom as 
belore, (Viz.) that the younger Son ſhould have it, unleſs the eldeſt Son was 
atmitted thereto as to the Reverſion, or made Fine to the Lord for it in his 
Life-time, And it was held, that the Cuſtom found is not the Cuſtom 
put in Iſſue; and therefore it is found againſt the Defendant who plead- 
«it. Cro. El iz. 415. Trin. 36 Eliz. Boracton v. Hay. | 

13. Avowry for Damage feaſant ; the Plaintiff intitled himſelf to have 
Common, T Jury found that he ought to have Common, but that every 
lpybolder, Time out of Mind, had us'd to pay a Hen and 5 Eggs yearly tor 
the ſaid Common. And adjudged that the Plainciff ſhould recover ; tor 
the Plaintiff need ſiew no more than makes for him. And this was not 
Modus of Commoning, paying ſo much, but a collateral Recompence, 
or which each has an equal 1 But if the jury had found a 
Right of Commoning, paying fo many Hens and Eggs, then the Iftue had 
teen found againſt him; for then it would have been Parcel of the 

om, 5 Rep. 78. Hill, 37 Eliz. Gray's Caſe, 


72. In 
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| All the 74. Upon a Recognizance acknowledged by B. the Co: Size brows 
| der * 5 Scire facias againſt th Tertenants, who bake the B. — e n . 
| Verdict was 3 Acres Tempore recognitionis, and that one M. was now ſeiſed ther q 
| found for not named in the Writ. The Plaintiff replied that B. was not ſeiſe *. 

the Plain- &cc. And _ ury found that B. and J. S. were jointly ſeiſed, and * 
ys yc yoroeg they infeoff d M. And it was held that this Iſſue was found for Fu 
8 Plaintift, becauſe the Defendant had offered the firſt Falſit „ and tha 

Greſham v. Was found againſt him, Moor 429. pl. 600. Hill. 38 TH in C 
| Mann, S. C. Lady Greſham's Cale. 


—— Adjorna- 


tur; and afterwards the Lady Greſham died, and ſo the Matter was determined. Cro. E 
Greſham v. Bannivg, S. C. 7 4 506. Dany 


55. In Aſſump/it, the jury found that the Defendant promiſed 
for a different Conſideration than is mentioned in 4 Decker des Je os 
adjudg*d, quod querens Nil capiat per Billam. Mo. 470. pl. 6/7. Mich, 
32 & 40 Eliz. Revera v. Baptiſta. | 


76. It the Jury, upon an Iſſue joined in a Prohibition upon a Modus De. 
cimandi, fd a different Modus, yet the Defendant thall not have a Con. 
lulration ; for it appears he ought not to ſue for Tithes in Specie, then 
being a Modus found. Vent. 32. Trin. 21 Car. 2. B. R. Anon, 


— 


%e(C.g) (C. g. 2) Verdict. For whom found. Variance be- 
.1 9 — 
is 17 of tween Verdict and Count &c. 


. 42. 66. Finding Part one Way, and Part another. 


; Reſpaſs upon the Statute of 5 R. 2. of entring into the Manor  B. 
E the Defendaut ſaid that New ingreſſus eſt contra formam Statuti 
and it was found that he entred into the third Part in three Parts divided, 
and that in two Parts Non ingreſſus eff ; and yet the Plaintiff recovered. 
Br. Verdict, pl. 87. cites 21 E. 4. 10. 
Br. Tre. 2. Treſpaſs of breaking his Park, and Chaſing and Killing his Dzer, 
paſs, pl. 106. 4zainſt 3, and the one only appeared, and pleaded Net guilty, and was found 
cites S. C.— Guilty of breaking the Park to the Intent to chaſe and kill, but did not hill 
_ Verne; any thing; and the Plaintiff recover'd Damages and Cuſts, and that the 
Ges Defendant ſhould be impriſon'd by 3 Years, and make Fine to the King, and 
at the End of 3 Years that he ſhould find Surety that he ſhould not do he 
like again; and that if he could not find Surety, he ſhould abjure the 
Realm. Br. Action ſur le Statute, pl. 11. cites 5 Hf. 5. 1. 
3. If Iſſue be join'd with Traverſe, which amounts to the general Iſſue, 3s 
in Treſpaſs upon the Caſe, Quod Aſumpyit deliberare Dnerenti 4 Pannes la- 
neos, and he pleads Puod Aſſumpſit liberare 4 Pannos laneos, abſque bu 
uc Aſſump/it modo & forma; and ir is found that he aſſium d io deliver 
2 Woollen Cloaths, but not 4, the Plaintiff thall recover Damages for rhe 
2, and ſhall beamerc'd for the reſt. Br. Iſſues Joines, pl. 80. cites 32 
H. 8. 
4. Aſumpfit, for that the Defendant was indebted to him in $01. and 
promiſed to pay it; the Jury found that quoad 47 J. Parcel of the ſaid 50 l 
he did aſſume to pay it &c. and. Ouoad Ręfiduum non Afſump/it ; and it Was 
| moved if upon this Verdict the Plaintitt ſhould have Judgment, and fe- 
1 ſolved he ſliould not, becauſe it was found that he did aſſume only bt 
| Part, fo as the ſame Aſumpſit was not found that the Plaintiff did m 
x upon; 
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en; and alcho' it was upon an Indebitatus Aſſumpfit, it would not al- 
| M tor — _ Cro. E. 292. pl. 5. Hill. 35 Eliz. B. R. Bagnall v. 

' McNevVerecil, 
11 25 Replevin. The Iſſue was, whether Plaintiſf held by Fealty, Rent of 
; 24. and Sur of Court; and the Avrory was for the Rent, It was found 
q ſpecially, that the Plaintiff held by Fealty and Rent only, and not by Suit 
um &c. This is found againſt the Avowant; for in an Avowry all 
che Tenure alleg'd is material, but in Treſpaſs or Reſcous, if Part ot the 
Tenure be found, it is ſufficient. Cro. E. 799. pl. 49. Mich. 42 & 43 
Fliz, B. R. Lewis v. Backnall. 
Te 6. Caſe on Deceit was brought, for that he ſold unto the Plaintiff two 
Oven, and warranted them to be ſound ; On Not guilty, the Jury tound 
tim GA as 70 one, and Not guilty as to the other. It was moved in Ar- 
relt of judgment, that the Warranty alleg'd was joint, and he is found 
Guilty as to one only; and fo it is not the ſame Warranty. But the 
Court held it well enough; for the Action was founded on the Contract, 
und not on the Deceit. And Judgment tor the Plaintiff, Cro. E. 884. 
pl. 22. Paſch. 44 Eliz. C. B. Gravenor v. Mete. 

In Treſpa/s for entring into his Houſe and taking his Goods, if he be 
fu Not guilty of entring into the Houſe, yet he may be found Guilty of 
tine the Goods. Per Doderidge J. and Crooke J. to the fame Pur- 
roſe, Roll Rep. 423. pl. 12. in Caſe of Ive v. Sherfield. 

$. In Replevin the Detendanr avowed for Rent arrear upon a Leaſe made 
V lis Father, the Reverſion of which deſcended to the Avewant, The Plain- 
uf replied that the Rever/zon was deviſed to another ; the Defendant travers'd 
the Devi/ſe. The Jury found it was only of 2 Parts, and that the zd Part 
tſcendcd to the Avowant, the Land being held in Knights Service. It was 
inliited for the Plainrift, that the Jury had found tor him, becauſe the 
Delendant had avowed as Reverſioner of the whole, whereas two Parts 
were deviſed to another; ſo that he was only Tenant in common with 
tie Deviſee. Bur adjudged that this ſpecial Verdict thall be conſtrued 
in the ſame manner as if the Jury had found a general Verdict. Now, it 
they had found a general Verdict, it had been againſt the Plaintiff; tor 
the Rever ion was not deviſed, if the whole was not deviſed according to 
the Iſſue. Winch. 49. Mich. 20 Jac. Claworthey v. Mirchell. 

9. Caſe &c. tor that the Plaintiff fold to the Defendant ſo much Wood, 
and he promiſed to pay fo much to the Plaintiff, and to carry it away before 
ſuch a Day. The Defendant, as to the Money, pleaded that he paid it at the 
Day, bur as to the Carrying away the Wood before ſuch a Day, he pleaded 
Non Aſſumpfit. The Jury found that he did not pay the Money at the Day, * This _ 
and as to the other, they found that he did | *uat] aſſume. It was moved that SIN 
this Verdict was ill, it being but one Attumplit, and but one intire Original, 
Thing, it could not be apportion'd ; and therelore they ought to have but ſeems 
tound either all tor the Plaintiff, or all againit him. And the Court were neceflary to 
ol the ſame Opinion, and held the Verdict naught. Mar. 100. pl. 172. _ _ 
Trin, 1) Car. B. R. Eaſt v. Farmer. | GE 

10. In Debt, the Plaintiff declared upon a Bill, reciting that one G..was Shin. 1+, pl. 
reſted at his Suit for 250 J. and the Defendant became lound that &. ſhould 18. Anon. 
put in good Bail &c. otherwiſe Detendant would pay the Debt; and ſhews S. C. but 
that the Action was tor 2501. and that he had not put in Bail &c. The VE: 
Defendant pleaded that &. at the Time of making this Bill, Non debuit the ay Brat 
jad 2501, nec aliquem inde Denarium. The Jury found nod debuit 
167]. Part of the 250 J. and as to the Re/idiie Non debuit. And upon a 
Writ of Error it was oljected, that this Bar to the Action being collate- 
ral, the Iſſue ought to be intirely found for him or againſt him, and not 
by Parcels, Sed per Cur. 'Tho' Non debet had been a better Plea, yet 
Ince the Merits ot the Cauſe is tried, and the Debt aſcertain'd by the 
Verdict, the Jmpropriety of the 1ſue is aided by it. 2 Jo. 124 Mich. 33 
Cat. 2. B. R. Eloom v. Wilſon. | 
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See (Cg) p. (C. g. 3) Verdict for whom found. Variance between 
N Verdict and Count &c. Hnding Part only. 


40. 47, 48, 
49. 51. 64. | 
1. A Verdict, that finds Part of. the Iſſue, and finds nothing for the 
Reſidue, is ſufficient for the whole, becauſe they have not 
tried the whole Iflue wherewith they are charged. As if an Inj. 
mation of Intry/jon be brought againſt one for intruding into 4 Jy. 
ſuage and 100 Acres of Land, upon the general Iſſue the Fury ju 
againſt the Defendant for the Land, but ſays nothing for the Houſe this 
is inſufficient for the whole; and ſo was it twice adjudged. Co. Lin. 
227. u. 
; Le.g4. pl. 2. Treſpaſs for breaking his Cloſe, and beating his Servant &c. Upon 
37. F Cin Not guilty pleaded, the Jury found that Sir T. B. was ſeiſed of the Cl, 
Words and made a Leaſe thereef to the Plaintiff, and one A. and that A. aH 
Moicty to C. by whoſe Command the Defendant entred. The Court held 
that this Verdict did not extend to all the Points in the Declaration, but 
only to the breaking of the Cloſe without Inquiry of the Battery &c. 
and therefore it was clearly held void. 3 Leon. 83. pl. 123. Mich, 2 
Eliz. B. R. Roſſe's Cale. 
3. Debt tor 7 J. 13 8. 4 d. upon Nt debet pleaded the Jury fond that 
the Defendane debet 6 l. 13 5. 4 f. bur ſaid nothing of the other 20 C. This 
Verdict is ill, and the Judgment was reverſed, Cro. E. 133. pl. 9. Paſch. 
31 Eliz. B. R. Finimore v. Sanky. 
e K. ads 4 In Caſe, the Plaintiff declared, that the Defendant, upon gud 
pl. 18.8 C. Conſideration Ec. promiſed to pay the Plaintiff 5 l. when he ſhould 
bnt 8 P. be required. The Jury found that he promiſed to pay, but ſaid . 
does not thing of the Pho, ; and therefore Judgment was Quod querens nil 
hae capiat &c. Moor 406. pl. 545. Trin. 37 Eliz. B. R. Alfop . 
Cleydon. 
But where 5. In Ejectment, ſuppoſing the Ejectment of 10 Acres, and the Jury 
an Afiſe was find the Circumſtance but of 4 Acres, the Plaintiff recover'd thoſe 4 Acres. 
brought f D. 115. b. Marg. pl. 67. cites it as adjudg'd Trin. 43 Eliz. B. R. Mere 


Park, con- a 
taining 66 th v. Brown, 


Acres, and 

the Jury found the Diſſeiſin of zo only, it was adjudged againſt the Plaintiff for the whole. But the Re. 
porter ſays Nota here, that the Park was a thing intire. I). 115. b. Marg. pl. 67. cites 29 Elis. Lay 
Baskervill's Caſe. 


Brownl. 213. 6, Treſpaſs of breaking Plaintifſ*s Houſe, and taking away Goods, Price 
es V.. 10 8s. Detendant pleads, that the Houſe is Parcel of a Yard Land in D. bell 
"Fa FEES of A. as of his Manor of E. by Homage, Fealty, Eſcuage incertain, Suit if 
Court, Incloſure of Park Pale, and Rent ef one Pound of Cummin, and jultt 
fied the Entry and Taking as Servant, and by Command ot A. tor 3 


Years Rent arrear, and Homage and Fealty &c. Plaintiff replied, that 


the Honſe was held of B. as of his Manor of S. abſque hoc that it was held 
A. Modo & Forma, prout &c. The Jury faund that it was held of A. 4s 
of his Manor of D. by Homage, Fealty, Incloſure of the Pale, Rent f a 
Pound of Cummin, and no otherwiſe. It was adjudged tor the Defendant; 
for thoꝰ the Verdict did not agree with the Plea Modo & Forma ot the 
Tenure, yet it did in Subſtance, in the Point for which the Taking 
was, viz. that the Land was held of A. and took a Diverſity be- 
tween a Replevin and "Treſpaſs. Yelv. 148. Mich. 6 Jac. B. R. Goot- 


man v. Ayling. 
5. In 


ell 


1 a 
_— — —— 


„In Aſſault and Battery, for beating the Husband and Wife, the Jury EY 


land the Defendants guilty of beating the Wife, but ſaid nothing as to the beat- 


ing of the Baron. This was held to be a void Verdict, becauſe only Part 
of rhe . "wn Hard. 166, 'Trin, 12 Car. 2. in the Exchequer, 

chel v. Stedle. | 
Ne In Ejectment, the Declaration was of the 4th Part of the 5th Part in- 
to Parts, to be divided. And the Title of the Plaintiff upon the Evi- 
ce, was only the 3d Part of the = Parr of the 5th Parr, into 5 Parts 
o be divided, which is only a 3d Part of that which is demanded. in the 
Declaration. And it was faid that the Plaintiff could not have Verdict, 
tecauſe the Verdict in ſuch Caſe ought to agree with the Declaration. 

Bur per Cur. The Verdi may be taken according to the Title; and 
ſo it was. Sid. 229. pl. 26. Mich. 16 Car. 2. B. R. Ablet v. 
Skinner. | 

9. In Nog for taking the Plaintiffs Gown and Mantua, and Not 
guilty pleaded, a ſpecial Verdict found, that the Defendant, as Conſtable, 
wok the Gown for a Tax, but found nothing as to the Mantua. Adjudged 
Diſcontinuance as to the whole. 3 Lev. 55. Mich. 33 Car. 2. C. B. 

Graves v. Morley. 

10. Defendant pleads ſeveral Judgments againſt him as Adminiſtra- g,;, 99 
tor of J. S. The Plaintiff replies that they are kept on Foot by Fraud. S. C. by 
If Iſze be join'd that all the Na were kept on Foot by Fraud, and it Name of 
be found that one only had been kept on Foot by Fraud; this Iſſue is found Speak u 
for the Plaintiff, becauſe the Plea was falſe in Part; and therefore the 
whole is falſe. Per Curiam. Carth. 196. Mich. 3 W. & M. B. R. in 
Caſe of Beake v. Kent. | 


(C. g. 4) Verdict for whom found. Variance be- Seed. g) 
tween Verdict and Count &c. Vinding againſt ſome 55 45 
Defendants only. 


NT Reſpaſs againſt A. and B. for taking a Gun and Dagger. A. juſti- 
fied, becauſe the Plaintiff aſſaulted F. S. with them, and for Pre- 
ſerving the Peace and Life of F. F. he took them, B. pleaded Net guilty ; 
tae Plaintiff rep/zed to the Juſtification De ſon tort Demeſne ; which was 
fund for A. but the Fury found B. guilty. It was mov'd, that the Action 
being brought againſt both Detendants jointly, and the Juſtification 
bund for A. the other cannot be guilty. But adjudged tor the Plaintitf; 
lor B. being found guilty, ſhall not rake Advantage of the j uſtification 
made by A. bur it thall rather be intended he took away the Gun at ano- 
tier Time without Caule ; but it one Defendant ies by the Gift of 
Gods, and it is found for him, the Plaintiff cannot have Judgment 
wainſt the other, tho* he be found Guilty, becauſe it appears he 
= of Action. Cro. J. 134. pl. 7. Mich. 4 Jac. B. R. Marlar 
V. Alloffe. | 
2. Treſpaſs againſt Husband and Wife for beating the Plaintiff” s Mare, Rrownl. 25g. 
and for other Treſpaſſes ; upon Not Guilty, the Jury found that the Wife S.C. ſeems 
vat the Mare, and as to the Reſidue they find for the Defendant. The _ a Tran- 
De : A . > flation of 
Court held this Verdict impertect, becauſe they find the Feme guilty of Vel. 
eating the Mare, but [ay nothing as to the Husband's beating her, either $.C. cited 
by way of Acquittal or Condemnation ; and finding the Detendant guil- by Hide 
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J. Mod. 140. ty as to the Reſidue, extends to the other Treſpaſſes only. Vel. 1 
in the Caſe Mich. 5 Jac. B. R. Drury v. Dennis. 


of Manb 
of Manby Vent. 93. Trin. 22 Car. 2. B. R. Anon. S. P. and S. C. cited. But the Court gu 


v. Scott. 
Judgment for the Plaintiff, and ſaid that this Caſe in Yelv. was a ſtrange 1 8. P. Shoy 
3 50 Paſch. 4 & 5 W. & M. Dare v. Ulhite; And the Court held it well; for they may find ih 
one Guilty, apd the other not; and that there is no Difference between this and other Caſes of gig.. 
rent and ſeveral Trefpaſſors. And Judgment was given for the Plaintiff.—Cro. J. 203. pl. z. Hill; 
Jac. B R. Hales v. White, S. P. according]y, 


3. ZEjell ment was brought againff Baron and Feme, and the Feme wj 
was ſound Guilty ; yet it is well, becauſe if any be found guilty, it i 
ſuffcient. Lat. 61. Paſch. 1 9 Hems v. ea p 

. Aſſumpjit againſt 4, who pleaded Non Aſſumpſerunt infra ſex ann, 
and tb 2 — 7, 2 oae F them did aſſume infra ſex 2 tha 
the other did not. And it was moved, that no Judgment could be gives 
againſt the Detendant upon whom the Verdict was found; tor this is 
Indeb. Aſamp. tor Goods ſold, and it is an intire Contract, and they mul 
all be tound to promiſe, or elle it is againſt the Plaintiff, Pollexten Ch, 
J. Powell and Rokeby were of Opinion, That rhe Plaintiff could rg 
have Judgment; but Ventris inclived contra. He admitted, if an Ind. 
vitat. Aſuinp/it be brought againſt 4, and they plead Non Aſſumy/. aud 
it be found that one of them aſſunied, this is againſt the Plaintiff; .tor he 
tails in his Action. But in this Caſe it may be taken, that they did all 
promiſe at firſt, and that one of them only renew'd the Promiſe within 
tix Years ; that the Plea of Non Aſfuimpſit infra ſex annos, implies a Pro- 
miſe at firit, and it one ſhould renew his Promiſe within 6 Years, it is 
Reaſon ir ſhould bind him, and the Plaintiff muſt ſue them all, or elſe he 
will vary irom the original Contract. Judgment was given tor the De- 
fendant. 2 Vent. 151, Hill. 1 & 2 W. & M. in C. B. Bland v. Haſel. 
rig & al'. 


2 9 1 o „ 
Fot. -11. (D. g) Verdict. For whom it ſhall be faid to be 
= ound. Found true 1 Subſtance. 
D.f 
(C.g) per tot. 


Br. Verdict, I. 1 Treſpaſs of Parco Fracto, ff Defendant ſays That Deliverance 
pl. 63. cites was made by Aſfent of the Wife of the Plaintiff, without that 
8. C. that he broke the Park, to which the Plaintiff ſays, that he broke 
the Dark, as he has pleaded, priſt cc. and the other e contra as 
av9ve ; and the Jury had that Deliverance was not made by Aſſent ol 
the Wile ot the Plaintiff; but that it was made by rhe Frankpledge, 
according to the Uſage, but that the Deſendant did not break the Park. 
The Iflue is fund tor the Oetendant ; for the I laintiff has walden 
the Advantage which he had of the Deliverance, by the Afent of the 
Fene, by his General Averment; and fo all the Jiſue was upon the 
Breaking of the Park. 30 E. 3. 23. b. Adjudged. —_ 
Hob. 52. pl. 2 In a Scire Facias to have Execution againſt the Executor of ]. 8. 
60. S. G — If Plaintiff declares That he had Judgment againſt J. S. &c. and took 
Sce (U. f. 2) him in Execution by Force of a Capias ad Satisfaciendum, and that he 


3.5 / after died in Execution, upon which they are at Iſſue; and the Jure 
tg Þ- find that J. S. was taken in Execution upon an Alias Capias ad Satu- 
(Beg) pl. 2. faciendum, and not upon a Capias ad Satisfaciendum, pet is found for 


S. Gg) the Plaintiff. Tr. 13 Ja. B. between er an Fac kſon, adjudged. 
Pl. 43. Pobart's Reports, 72. Same Cale, 7h 
3. Js 
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© 2. In Aſſiſe, i the Lenant pleads in Bar the Deed of the Brother of Br. Verdict, 


the Demandant with W arranty, and the Demandant denies the Deed, pl. 48. cites 
id it is tound by the Aſſiſe that it was the Deed of the Father of the een * 


Demandant, yet the Ocmandant ſhall have Judgment. 40 All. 31. -—& nee. 
— e Reger 
the Deed o 


the Plaintiff's Brother — S. C. cited Hob 55. in Caſe of Foſter v. Jackſon, 


In Writ of Error brought by Remainder-man in Tail to reverſe a Cro C 415. 
Fine, If the Detendanr pleads in Bar of the Mrit of Error a Common pl 3. 8. C. 
Recovery by Tenant in Tail of the Land; to which Plaintiff replies but 8. P. does 
That at che Time of the Recovery ſutter'd, he himſelf was Tenant to — py bn 
the Precipe Of the Land compriz'd within the Recovery, at the Time pl. 5. S. C. 
of the Recovery, and ſo the Recovery void; upon which they are at d. P ac- 
Tue, and it 1s tound by Verdict that he was Tenant of Part of the 1 
Land, and of Part not. This Iſſue is found partly for the Plaintitf, nt SC 
and partly for the Oetendant, ſo that the Court ſhall go to the Exa⸗ but no: S. P. 
mination of the Error, tor this whercof he is found not Tenant to 
the Præcipe; but it ſhall be a good Bar of the Writ of Error for 
that whereof he is found Tenant to the Præcipe. Mich. 10 Car. 

Z. R. between Done and Smethar/?, per Cliriam, adjudged in Writ 
N to reverſe a Fine in Cheſter. Intratur Trin. 8 Car. 

of, 1310. 

In an Action upon the Caſe, if the Dlaintiſf declares That the 1: AJumpſet 
betendant aflumed to pay a certain Sum ot Money upon Requeſt, and &c. che Con- 
lleges a Requeſt MADE at a certain Day and Place; to which the De: Gderation 
Endant pleads Non Aſſumpſit, and the Jury find that the Detendane , 5% 
aiumed t pay the Sum, and find nothing of the Requeſt, nor that he A 
ſumed Modo & Forma; and therefore it is not found for the Plain Helen 


tif, P. 38 El. B. R. between Claydon and Alſopp:, adjudged, dant's Ser- 


vant for 

3 . Goods <evhich 
le fad buy of the Plaintiff for the Defendant s Uſe any way, that he would ſee the Plaintiff paid <vhen tle 
Drendant ſhould requeſt him. The Jury found the Promiſe, (but ſaid nothing of any Requeſt} The 
ſulgment of the Court was, that the Verdict did not maintain the Declaration, becauſe for Co/laterat 
Vatterr, which are not Duties, a Requeſt is material, and not like a Duty; as for a Debt due, and no 
Day of Payment expreſs d, that ſhall be alleg'd to be when he ſhall be thereunto requeſted generally, 
Srownl. 13. Trin. 5 Jac. Gore v. Colthorp. 


6. In an Information upon the Statute of 23 I). 8. Tam quam &c. 
br Extortion, if the Plaincitt declares That the Defendant was Keeper 
of the Gaol or Priſon of the Cattle of Maiditone, and took c. ann 
lpon Not Guilty pleaded, a Special Verdict ts ound that at Maid- 
lone there is not any Caſtle; but that there is a Gaol, and that the De- &= 
kndant was Gaoler of it, and that“ he took &c. tor whom this Der- * Fol. 212. 
dit is found, dubitatur, Pill. 10 Car. B. N. between Goodwn TVSYJ 
ad May. Intratur Dill. 9 Car. Rot. 1083. Mich. 11 Car. The 
Court was of Opimon for the Plaintiff, notwithfanding this Ob⸗ 
aan, but ſtald for other Exception. 

7. It in Ejectione Firmæ a Leaſe be pleaded of a Manor &c. where- 
of the Tenements in which were Parcel, and upon this Iſſue is join d, 
uod non Dimiſit Manerium ; and the Jury thereupon give a Special 
Verdict, ſeilicet, That there were not any Franktenants, but divers 
Copyholders of the Manor, and that it was known by the Name of a 
Manor, Tho' it was not a Panor in Law for Default of Frank- 
tenants, and though it was alleged in leading to be a Manor, 
which leading is made by Men learned; and tho it was in an Ac- 
uon Adverſary, and not Amicable, yet tnalmuch as an Jfſue is trt- 
le by Lay-Gents, and that a. ruth the Tenements in ED 

| 5 = ' 


Trial. 
paſs'd by the Leaſe, this Verdict is found for him who pleaded te 
Leaſe of the Manor; tor it is the Subſtance of the Jfſue Whether 
was demiled or not. Mich. 22, 23 El. B. R. between Vine 450 
Durham, cited Co. 6. „% Moyle Finch, 6. Adjudged. 

8. Ik Plaintitt pleads that B. was ſeiſed in Fee of Land, and there 
of inteoff*d A. in Fee to the Uſe of B. for Lite, and atter to the Uſe gt 
C. in Tail; to which Detendanr pleads, and traverſes, without thy: 
That B. inteott'd A. Modo & Forma #C, upon which they are at Jfue 
and the Jury find that B. was ſeiſed in Fee, and infeoff d A. in Fee t, 
the Uſe ot B. tor Lite, and after to other meſne Uſes, which were all 
determined and ended before the Plea pleaded, and then to C. in Tail 


In this Caſe, tho the meine uſes are not pleaded, yet het 
determined before the Plea pleaded, and not material to be auen 

queſtion, the Jfſue is tound tor B. who had left thole uſes out ol hig 
lea; for now it is to thoſe nes, as he has pleaded it. Tr, 1, 
Car. B. B. between Hide and Morn, adjudged upon a Special ver 
dict in Mrit of Error upon ſuch Judgment in Bank. Intratur in 
Banco Rents, D. 14 Car. Rot. 467. and in Bank, Trin. 12 Car, 
Rot. 360. (Note that, as it ſeems to me, the uſes are not mat: 
rial in this Caſe, inalmuch as the Jftue is only upon the Feo 
which was a Conveyance at Common Law, and not upon the uſes, 
which is a Conveyance by the Statute of ules.) 


Br. Verdict, 9. Ik 11 agree to give a Verdict, but the 12th will not agree with 
Fc £5 them, the Verdict cannot be taken krom the 11. 41 All. 1. 


_ Verdict, 10, But the Juſtices may carry the Jurors with them in Carts, till 
3.6% they agree ok their Verdict, when they do not agree. 


S. P. in Caſe of Life and Member. Vent. 97. Mich. 22 Car. 2. B. R. in Caſe of the King v. Ledgingham 
—Raym. 193. The King v. Ladſingham, S. C.— This Plea, and pl. 9. do not belong to this Divikion. 


11. In Afiſe of Rent the Tenant made Default. The Plaintiff aſcer- 
tainꝰd the Court, as he ought, what Rent it is, and ſaid that Rent-Seroice; 
and the Fury /aid that the Land is Hors de ſon Fee, but he has Rent then, 
by fs C8 ; and the Plaintiff recover'd. Br. Verdict, pl. 71. cites 
13 Aff. 4. | 

Br. Iſſues 5 Be againſt the Heir upon the Obligation of his Father, who pleads 

Joines, pl. Riens per Deſcent ; and the Plaintiff ſays that Aſſets in D. and ſo to Iflue, 

OE Os and it is fornd that he has Aſſets in d. but nothing in D. This is a good 

2 Verdict, and the Plaintiff ſhall recover; for Atters, or no Aſſets is the 
Matter, and not the Place where it lies; for if he has Aſſets in any Plat 
or Vill, this is ſufficient. Br. Verdict, pl. 61. cites 10 H. 6. 13. 

* Br. Failer 13. It ſeems that if F. N. pleads that M. C. infeoffed him &c. and the 

5 ＋ 1 Plaintiff ſays that Non feoffavit Prout &c. and it is found that he enferſſt 

"E— him upon Condition, this is a good Verdict for him who pleads the Feot- 

Br. . ment. Br. Verdict, pl. 103. cites * 33 H. 6. 2. and f 16 Afl. 19. 

ings, pl. 51. 

—— 9 8 C. 14. b. S. C. cited in Caſe of Reniger v. Fogaſſa — S. C. cited Hob. 55. in Caſe of 

Foſter . ; i 

1 Br. Failer de Record, pl. 6. cites S. C. 


14. If there be a Challenge for Co/inage, he that takes the Challenge: 
muſt ſhew How the Juror his Couſin. Bt yet if the Co/inage, that is, the 
Effect and Subſtance be found it ſifficeth ; tor the Law preters that which 
is material, before that which is formal. Co. Litt. 157. a. (f) 

15. If the Matter and Subſtance of the Iſſue be found, it is ſufficient. 
Co. Litt. 229. a. 

16. If an Ejectment be brought of 20 Acres, on a Leaſe of 20 Acres, and 
the Defendant plead Non ejecir, there if he is found Guilty but in 10 Acres, 
aki Plaintiff ſhall recover. But otherwiſe if the Iſſue be Non demll. 


105. pl. 50. 15 Eliz. Anon, 


17. la 


the 


— W 
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17. In Ejectment, the Plaintiff declared of an Ejedtment of 100 Acres, And tho' 
ſhew'd his Leaſe in Evidence, which was only of 40 Acres, it was the Words 
objected that he had failed of his Leaſe, there being no ſuch Leaſe as props? 
that of which he counted. Bur it was ruled to be good for as much as been inſert- 
was compriſed in the Leaſe, and that the Jury might acquit him ed in the 
of the Reſidue. Cro. Eliz. 13, pl. 4. Hill. 25 Eliz, C. B. Guy 2 it 


uld not 
v. Rand. in Judgment 


. . of be 
extended to ſo much a greater Quantity. See Yely. 166. Mich. 5 Jac. B. R. Anon, K 


=, > =, 3 1 


k. Sd 
- 


18. In Debt againſt an Executor for Rent due in the Time of his Teftator, 

the Detendant pleaded Levy per Diſtreſs & fic non detinet; the Jury found 

that the Allg nee of the Executor had paid the Rent to the Plaintiff, who had 

accepted it, out that no Diſtreſs was taken. It was adjudg'd by 3 Judges 

that Defendant ſhould have Judgment, becauſe the Subſtance of the Plea 

was found for him, (viz.) that the Rent was paid, and by Conſequence 

the Defendant Nil detiner. But Walmſley contra. Cro. Eliz, 140. pl. 1. 

Trin. 31 Eliz. Sir Tho. Cecil v. Harris. | 

19. In an Avowry, the Iſ/ue was Whether the Locus in quo &c. was the 2 And. 48. 
Freebold of the Avowant or not, and the Verdict found that it was the E 1 
Freebold of the Avomant + by And per Cur. it is found againſt him; for & © 4 
when he ſays his Freehold, it is to be intended his ſole Freehold, and fays; Judges 
in his own Right. Cro. Eliz. 524. pl. 52. Mich. 38 & 39 Eliz. B. R. vere of this 


Bonner v. Walker. NOS bur 
? 8 at the 
other doubted ; for that it appears uon the Verdict, that the Baron had ſufficient Cauſe to do what he 


Rag then it is all one in Subſtance ; and upon ſuch Matter appearing, the Court ought to, 
20. If a Tenant brings an Action of Treſpaſs, whereſore by Force and 

Arms Sc. againſt his Lord, and the Lord pleads that the Plaintiff holds by 

ſuch Services, and Iſſue be taken upon it, and the Jury fads that he holds 

hy other Services, the Verdict is ſufficiently found for the Lord, becauſe 

the Plaintiff could not maintain an Action againit his Lord; Per War- 

burton J. Brownl. 177. Hill. ) Jac, Pope v. Shurm. 

21. In Caſe for inclo/eng the Common, the Declaration ſuppoſed Common to 2 Roll Rep. 
bo Acres of Land, 60 Acres Meadow, and 80 Acres Paſture ; upon Nor 232. Bar⸗ 
Guilty pleaded, the Verdict finds that he had Common to a Meſſuage, and — * (Fork 
go Acres of Land, Meadow and Paſture, thereunto appertaining; and for but S. P. 
the Reſidue that he had not Common. It was aſſign'd tor Error, that they does not ap- 
tave not found ſuch Common whereof the Flaintiff counts, no more Pcar. 
likewiſe do they thew the Quantity of the Acres of the Land, Mea- ck Lo ob 
dow and Paſture reſpectively, but contuſedly ro 90 Acres of Land, ſolved by 
Meadow and Paſture ; wheretore this is not any ſuch Common as the Lea Ch. J. 
Plaintiſf declares of. Sed non allocatur ; for the Common is but the Induce- Podderidge 
nent to the Action, and the Subſtance is the Incloſure, which did the Tort ; — 
and if he had Common to more or leſs Land, it had not been material in that the 
this Action, or upon this Iſſue. But if it had been a Special Iſſue, whether Verdict is 
le had Common for ſo much Land, it might perad venture have been other- good enough. 
me ; wherefore &c. Cro. J. 630. pl. 2. Hill. 19 Jac. B. R. Eardley v. 

urnock. | 
22. Iſſue whether Money was paid for a Mortgage upon White Acre, 

il Verdict finds that it was paid for Black Acre aud White Acre, it is good 
per Cur, Keb. 192. pl. 176. Mich. 13 Car. 2. h. R. Levit y. Crane. 

23. So per Twiſden, Whether a Common was from Lady- Day to Mi- 
thaelmas, and the Verdict finds from Chriſtmas to Michaelmas Day, tis 
good. Keb. 192. pl. 176. Mich. 13 Car. 2. B. R. Levit v. Crane, | 

24. If 2 covenant to build a Houſe artificially, and in Action againſt 
them, one makes Default, and the other pleads that the Honſe was artifici- 
ally exefFed, Or-thar it was artificially erected by himſelf (without ſaying 
by them 2) and the Jury find accordingly. This is a good Performance 
ot che Covenant, becauſe the Thing required to be done is accordingly 71 

| torm'd ; 
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form'd ; Per Twiſden J. Sid. 76. pl. 8. Paſch. 14 Car. 2. B. R. jr 0.6 
of Boulter v. Ford. J TD, » * 
25. It the Iſſue be Payment at A. and the Verdict is Payment at B. ti 
a good Verdict ; for the Place is not material. Keb. 662. pl. 54. Hill. 
15 & 16 Car. 2. B. R. Lucas v. Harlow. 
26. The Plaintiff in Treſpaſs declared, that according to the Caftim 
there, hewas choſe _"_ of R. Oct. 1, and in the zd Year of W. & M 
Bur it appear d on the Evidence, that he was choſe on the 29th Sept. in the 
zd Year &c. aud not on Oct. 1. as Plaintiff counted; and where it wa; 
laid that he was elected according to the Cuſtom on Oct. 1. which was not 
ſo, becauſe the Cuſtom to chooſe is upon 29 Sept. and fo it wa; 
urg'd that the Plaintiff had failed in the Cu/tcm, tor that the Day is Par. 
cel thereof. Sed non al locatur, becauſe the Day is not material; for the 
Plaintiff has proved himſelf to be choſen on the cuſtomary Day, (viz,) 
29 Sept. ſo the Day in the Declaration is but Form, and being laid he. 
tore the Action brought, it is well enough. Bur it had been otherwiſe f 
the Plaintiff had laid the right Day in his Declaration, and had proved him. 
felf choſen on a wrong Day, tor there he would have tail'd of the Cultom ; 
but here he has proved himſelf duly choſen before the Action brought, 
ſo that there is a Difference where x & Election is wrong but the Day 11d 
right, and where the Election is Right but the Day laid wrong. Can. 
228, Paſch, 4 W. & M. B. R. Vaughan v. Lewis. 


— 


(D. g. 2) Supliſage in Verdicts, and the Effect 


thereof, 


I. HEN a Jury brings in a Verdict and there is Surpluſage, the 
Court will reef the Surpluiage. 11 Mod, 64. pl. 2. cites 3 
Le. 80. 1 Le. 323. J H. 6. 20. 

2. In Ward, the Plaintiff recover'd upon the Proclamation, and Writ 
iſſued to inquire of the Damages which found Damages 20 l. and that the 
Infant was of full Age before the Writ of Ward brought; the Plaintiff pray'd 
Damages. For per Finch, the finding that the Infant was of full Age be- 
fore the Writ brought, is Surpluſage, and thereſore the Plaintiff ought 
to recover, which ſeems to be Law; tor the Age of the Infant was not am 
Br. Nava. Article of their Charge. Br. Nugation, pl. 16. cites 39 E. 3. 9. 
tion, F- : 3. in Annuity the Plaintiff counted by Preſcription, and the Tenant tra- 
cites S. C. wers'd the Preſcription, and found for the Plaintiff, and that Nothing in A. 
rear, and the Plaintiff recover d; tor the Iſſue is found tor him, and the 
Nothing Arrear is void, and Surpluſage; for it it not Part of the Iſſue. 
Quod nota. Br. Verdict, pl. 18. cites 39 E. 3. 38. 

Br. Eſtoppel, 4. Surpluſage found by Verdict over the Iſſue, and more than needs, be- 

pl. 27. cites tween the Anceſtor of the Demandant, and one whoſe Eſtate the Tenant 

"Fa 3.38. has, ſhall be no Eſtoppel; Per Finch and Caund. Br. Nugartion, pl.“ 
45 Cites 40 E. 3. 

5. * Præcipe quod reddat, the Iſue was between the Demandaut ond 
J. N. who prayed to be received, if the Tenant had Fee or not, and found that 
the Tenant never had any thing, nor the Prayor any thing in Rever/10n ; and 
this laſt Part was held Surpluſage, and is not material. Br. Nugation, 
pl. 25. cites 47 E. 3. 19. . 

6. When the Court makes the Ju inquire of other Matter, in which is 

ound a dubious Tenancy, this is only nN. ; and therefore the Judg- 
ment ſhall be affirm'd. Br. Verdict, pl. 67. cites 3 H. 4. 16. WY 
| 7. 


A. 4 


Got 


„ — ——.. 


Trial. 3 


1. Where the Arſe gives Verdif# de Cree at large, there all the Matter Br. Nugi- ” 
ball be taken to be their Verdilt. But where they ſay their Verdict, and tion, pl. 25. 
iter they add more to it by the Coertion of the Court, there the Court ſhall * 
Ajadge upon the firſt Part of the Verdict, and not upon the laſt, as here; 
vr it 15 only Surpluſage, which ſhall not hurt. But it was not adjudged, 
nd this Caſe is not in the printed Book. Br. Verdict, pl. 67. cites 3 H. 

1 16. Per RS: 

8. If rhe Jury find the Iſſue, and more, the Surpluſage is void; as in Br. Nuga- 
Iſue u pon immediate Seifin, _ find this, and alſo a continual Claim, this tion, pl. 25. 
bart is void; for it is Surpluſage ; Per Strange & non negatur. Br. Sites 8 C.— 


Verdict, pl. 68. cites ) H. 6. 8. 9. 10. * 


86. in Des 
pyS's Caſe, but cites it as 7 H. 6. . 


9. Where Surpluſage is found by Verdict in Aſſiſe, as Fointenancy Br. Aſſiſe, 
& hich abates the Writ, yet this is only Surpluſage when it is not pl. 16 Ces 
pleaded, and ſhall nor prejudice the Plaintiff. Br. Nugation, pl. 21. 8 C. 8.37. 
cites 33 H. 6. 

«ifs Fury give a Verdid of the whole Iſſue, and of more Ec. that which 
+more is Surpluſage, and ſhall nor ſtay Judgment; tor Utile per Inu- 
ile non vitiatur. But neceſſary Incidents required by Law, the Jury 
nay find. Co. Litt. 227. a. 

11. Treſpaſs for breaking his Honſe in ſuch a Pariſh and Ward in Lon- 
don, upon Not guilty pleaded the Jury found the Treſpaſs, and that the 
Emſe was in the Pariſh, but net in the Ward. It was held that this Ver- 
dict is tor the Plaintiff; for the finding that it was not in he Ward, was 
ſuperfluous, it being admitted by the Parties, and the Jury ought not to 
meddle with it ; Judgment tor the Plaintiff, Cro. Eliz. 283. pl. 6. Trin. 

24 Eliz. B. R. Haſſell v. Juxon. 

12. Waſte. The Plaintiff declared that P. the Defendant, ſeiſed in Fee,; Le. $9. pl. 
mide a Feoff ment to the Uſe of himſelf for Life, the Remainder to the Uſe of 121. Pr 
i. Mather of the Plaintiff in Fee; that A. died, and the Remainder de- rev; 
(ended to him, and the Waſte was done aſter her Death. The Deten- a. And 


Gant pleaded that he was ſeiſed in Fee, abſque hoc that he made a Feoff ment. fon — 
I: was found that he made a Feoffment, and that it was to the Ne of himſelf Rhodes, this 
Lite, without Impeachment of Waſte, the Remainder over ut ſupra. It 3 

was objected that this Verdict was found for the Defendant; tor altho r 
it be not found he was ſeiſed in Fee, yet it was found he held for Lite, Mater, not 
without Impeachment of Waſte, and ſo no Cauſe of Action. And of within the 
tat Opinion was Windham J. but the other Juſtices contra; and ſaid og uy of 
that the Jury had found more than they needed. Ir was adjudged tor — 12 
the Plaintiff. Cro. E. 40. pl. 3. Trin. 27 Eliz. C. B. Clare v. Pepys. ment was 


given for 


Ow. 91. S. C. by the Name of Kapre v. Deurat, by Andeiſoa Ch J. ac- 


the Plaintif.— 
cordingly. 


13. Dower againſt the Heir of Lands in A. and B. the Tenant pleaded 
Ne unques Heiße que Dower, the Jury find that the Husband, during the 
Urerture, was ſeiſed of all the 'Tenements, Præterquam the Tenements in 
4. &c. ſo as the Widow dotari potuit. It was objected that the Præter- 
quam confounds the Verdict; bur the Court faid that the Præterquam is 
dle, and Surpluſage; for it is of another thing than what is in Demand, 
nd the Seiſin ot the Lands in A. and B. is conteſs'd, and the (Præter- 
quam) nihil operatur. Le. 92. pl. 118. Mich. 29 & 30 Eliz. C. B. 

tler v. Ayres. | 

14. If the vrt Part of their finding be full to the Iſſue, either expreſsly 
r by Implication, if the latter Parr of their finding do any ways contra- 
4 this, then rhe firſt Part of their Finding ſhall be good, and the lat- 
ter part void; Per Dodderidge Juſt. 2 Bulſt. 56, Mich. 10 Jac. in Caſe 
ol James v. Harris. 


40 15. In 
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15. In Replevin, the Defendant avow'd for that the Lord P. _ 
ſeiſed of the Manor &c. and ſo preſcribed to have a Leet there, where all N. 
frants ought to attend once in a Tear 3 and that the Plaintiff was amy; 
for not attending. Iſſue being taken upon the Preſcription, the Jury fu; 
it as pleaded ; and farther, that J. S. was ſeiſed in Fee of another 2 
called R. within that Manor, and preſcribed for a Leet likewiſe So that 1 
Queſtion was made whether he ſhould be chargeable to two Leets, Py 
it was adjudged, that ſince the Verdict had found the Iſſue verbatim for 
the Avowant, the other Matter found is not material. Cro. Car, yy, Trin 
3 Car. C. B. Eve v. Wright. 


Jo. 192. pl. 16. Aſſump/it againſt an Executor, and counted that the Teſtator, 16 08 
1. Ingorſhall 18 Fac. in Conſideration of 5 J. lent him, promiſed to pay &c. The De. 
v. Samms, fendant pleaded that the Teſtator Non Aſſump/it. The Jury found Aſſump- 
* accord- ſt odo & forma, but that the Teſtator died ſuch a Day 11 Fac. ſo as de 
8 was dead a Year or more before the Time found in the Record. Re. 
ſolved that the Verdict being Aſſumpſit modo & forma, the Finding 
over that the Teſtator died before the Time mentioned in the Declars. 
tion, was but idle and Surpluſage; nor is the Day of Aſſumpſit material 
And adjudged tor the Plaintiff. Cro. Car. 130. pl. 5. Mich. 4 Car. BR 


Inkerſals v. Samms. 
Keb. 810. 17. In Ejectment of a Manor, the Verdict found for the Manor for the Pliin- 
pl. 84. S. C. ißt, and for the Services for Defendant. It was moved, that the laſt Par 
4 ber 3 Puoad Servitia, was Surpluſage. But the Court gave no Judgment upon 
it a manifeſt that Point. Sid. 232. pl. 33. Mich. 16 Car. 2. B. K. Hamond v. Conishy, 


Error, and 


aſſignable by the Defendant, the Verdict not being to be taken by Parcels, nor the Judgment; and 
that the Judgment was ſtay'd. 


1 Show. 347. 18. In Treſpaſs for taking Plaintiff*s Sheep, the Defendant juſtified fir 
Burges v. Damage Feaſant, the Plaintiff in his Replication preſcribed to have Comma 


I tor Sheep; and the Preſcription being traverſed, the Jury found that the 


Bruges v. Plaintiff had Common for Sheep, and alſo for Cows ; it was objected that 
Lear $.C.— this Verdict did not maintain this Preſcription, becauſe it was larget 


The Court than it was pleaded ; but it was adjudged ior the Plaintiff, 4 Mod. by, 
held that Paſch. 4W & M. Bridges v. Saer. 


was a Gene- 
ral Verdict a 

for the Plaintiff, and the other Matter found afterwards is Surpluſage and void, Beſides as the Action 
was only for taking Sheep, the Plaintiff might well abridge his Preſcription as to them only, ſinceno- 
thing elſe was in Diſpute. And the finding he had Common for other Cattle does not falſify his Pre- 
ſcription, but ſtands well with it. Carth. 219. Bruges v. Searle S. C. 


19. If the Jury in a Special Verdict ind the Iſue, all which they find 
afterwards to the contrary is Surpluſage. See 2 Ld. Raym. Rep. 860. 803 
the Caſe of Tonkin v. Crocker, 


(D. g 3) Advantage of a Verdict. By <ohom it maj 
be taken. Strangers. 


1. F two are indidted of the Death of a Husband, and the Feme bring 
Appeal againſt the one, who is acquitted by Nonſuit after Appear” 

ance or otherwiſe, ſhe ſhall not have Appeal againſt the other, nor au 
other; by which he was arraign'd at the Yair o the King. Brooke laſs 


% 
— 
— — 


M Trial. en 43 


* * 
22 


"nd fo ſee a Stranger has Advantage of the Record ; which ſeldom hap- 
pens. Br. Appeal, pl. 139. cites 47 Aſl. 7. f 
2. He who is a Stranger to the Iſſue ſhall not have Advantage of the Ver- Br. Trials, 


iff or Trial, tho he was Party to the Original. Br. Record, pl. 3 cites i H. _ 


6 NE 


Br. Ver- 
dict, pl. 60. cites S. C. 


ed that the Plaintiff had + given him the Goods, whereupon Iſſue was 2 
As ham; and 
e Action being l bid. in 


given tor him againſt the other. But if the Plaintiff had brought his Ac- 70 Auna d 


J. 134 135. 
|. 5. Mich. 4 Jac. B. R. per Cur. Obiter, in the Caſe of Marler v. Iylifle 1 Eylett ; for therc- 
by he deſtroys the Plaintiff's Title, and ſhews that he could have no Cauſe of Action, 


5. So two covenanted to build an Houſe artificially, and in Covenant a- 
gainſt them Judgment was againſt one by Default; the other pleaded that 
they two did artificially build the Honſe, upon which they were at Iſſue, 
ond found for the Defendant. The Plaintift moved for a Writ of Inquiry 
2gainſt the other, againſt whom Judgment paſſed by Default, but it 
was denied, and per Cur. he ſhall not be charged with any Damages; 
for it appears by the Verdict, that the Covenant was pertorm'd and the 
other Defendant ſhall have Coſts againſt the Plaintitt, Sid. 76. pl. 8. 
Paſch. 14 Car, 2. B. R. Boulter v. Ford. 


(E. g) Verdict. What Verdi may be alter d. 


. IF a Jury find a Privy Verdict, yet they may alter it in open S. P. Co.Litr. 
Court. | 227. b. 


After the 

Riſing of the Court, the Jury | ax a Privy Verdict for the Defendant, at another Day gate a Verdict for 
the b. the Queſtion was, Upon which of theſe Verdicts Judgment ſhould be given, and adjudg d 
that it ſhall be upon the laſt, becauſe that is the true Verdict which is given openly in Court, and le 
aher was only allow'd for the Eaſe of the Jury, that they might refreſh themſelves. Moor 33. pl. 108. 
rin. 3. Eliz. Anon. — Pl. C. 211. b. Mich. 3 & 4 Eliz. Saunders v. Freeman S. P. and ſeems to 
8. C. D. 209. a. pl. 21. S. C. ſays, that both Verdifts were veturn'd upon the Poſtea, by Advice of 
all the Juſtices of Aſſiſe in England, and that by the Opinion of all the Juſtices, viz. Weſton, Browne, 
and Dyer, the laſt Verdict ſhall ſtand and be in Force, and not the firſt, —— 8. C. cited 2 H. 18 Pl. 

299 


C. 299 200. and ſays, that if the Jurors by Miſtake or Partiality give their Verdict in Cour, yet th 


may rectify it before ir is recorded, or by Advice of the Court go together again and conſider = 
it, and alter whet they have deliver'd. ref 


2. Upon a Writ of Extendi facias upon a Statute, if the Shetif 
impannel a Jury, and they deliver the Verdict to the Sheriff in Wi. 
ing, they may atter make it more formal, but they cannot alter it u 
Subitance ; for it is a compleat Verdict by the Delivery of it to the 
Sheriff. P. 12 Ja. B. Dares Cale, 

3. In Aſſiſe, if the Verdict at large fiads a Releaſe, they may wainy i; 
and give expreſs Verdict at their Peril. And ſo they did there; for when 
at the firſt they gave it at large upon a Matter doubtful, they aſter- 
wards waived it, and gave expreſs Verdict that the Plaintiff was ſeiſed 
and diſſeiſed; Quod nota bene. Br. Waiver de Choſes, pl. 16 
cites 16 Aff. 15. 

Br. Verdict, 4. Conſpiracy againſt two who pleaded Net Guilty, and the Fury foun 
BIS cites the one Guilty and the other not, and the Court gave them Liberty to go 
Br. Conſpi- together again to be better adviſed, who came back and ſaid that lyth 
racy, pl. 13. were Guilty; lor the one cannot conſpire alone. Br. Jurors, pl. », cite 
cites 8. C. — 11 H. 4. 2. 

Br. Judges, oy 

pl. 3. cites S. C. S. C. cited Pl. C. 211. b. 212. a. in Caſe of Sanders v. Freeman. 


If the Ver- F. Aſter the Verdict recorded, the Jury cannot vary from it; but be. 
—_— hoy fore it be recorded they may vary ſrom the firſt Olter of their Verdict, 


cannot re. and that Verdict which is recorded ſhall ſtand. Co. Litt. 227. b. 


tract or alter 


it. 2 H. Hiſt. Pl. C. $00. cites Co, Litt. 327. 7 R. 2. Corone, 108. 20 Aſſ. 12. 5H. 7. 22. b. 


6. 'Treſpaſs in 3 Acres, Jury gave Verdict in open Court, and find as 
to one Acre tor Plaintiſt, as to one Acre tor Defendant, and as to zd 
Acre not agreed, By leave ot the Court they go out to conſider of the 
3d, and upon Return, they find in all 3 fer the Plaintifl, and aſſeſs Da- 
mages, and Coſts, tor the whole, without ſaying any thing of their 
Alreration ot their Verdict, and yet upon great Deliberation ſudgment 
was given tor the Plaintiſl. D. 204. b. 205. a. pl. 3. Mich. 3 & 4 Elin. 
Anon. 


(E. g. 2) Verdict Faljjed. 


Sec Tit. Fal- 1. 
ſitying Re- 
coveries. (I) 


HERE I/we of Tenant in Tail is bound by a Verdict and can't 
avoid it, bis Leſſee, tho* the Leaſe was made before the Judg- 
ment given, mult be bound; and ſhall never falſity this Verdict either 
by the Statute 21 H. 8. or by the Common Law. Roll Rep. 424 
: 443. 8 v. Marrow. 

2833 2. It a Verdict paſs againſt Tenant in Tail, I ue in Tail ſhall never 
i 1 -. » 1» . . 8 0 . 8 = . — . 
and 4 i gt, it in the Point tried; per Cur. Roll Rep. 443. Crawley v- 
If a Scire fa-MarroW. 

cias be : 

brought againſt the Iſſue in Tail upon a Judgment in Debt againſt the Anceſtor, and he being warn'd 
makes Default, he ſhall not come atterwards and {ay that he is Tenant in Tail; and the ſame Law 
he pleads any other Matter, and it is found againſt him; Per Cur. 1 Salk. 276 pl. 3. Mich. 3 Anna 
B. R. in Caſe of Trevivian v. Lawrence. 6 Mod. 257. S. C. and by Holt Ch. J. the Iſſue in Tail 
cannot falſity in the Point tried; as if in a Writ of Entry a Recovery be againſt the Anceſtor of Iflue 


in Tail, the Iſſue cannot fallify it in the Point tried, but he may Jay that bis .2nceſ'or emitted giving ſub 


things 


FzE\) \ 


\ 
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* Trial. 


1 —  — * 44 . 
lage in Evidence which be can now give, ———2 Ld. Raym. Rep. 1050. Treviban v. Lawrence S. C. 
ind 8. P per Holt Ch. J. that he ſhall not in a Real Action talſify it directly, but only in a Special 
Manner, as by ſay ing ſome Evidence was omitted. 


— — 


W(Eg 3) Verdict. bat ſhall be ſaid a ſufficient 
Finding. 


IN Treſpaſs they were at Iſſue if it be the Franktenement of the De- 
| fendant or not, and the Jury would have given their Verdict at 
| large, and could not as in Aſſiſe, per Hank, and therefore ought to give 
| expreſs Verdict; and if it was the Franktenement of the Tenant by Dit- 
ſcilin at che Time of the Treſpaſs, this ſuffices ; for this is the Iſſue; quod 

nota, Br. Verdict, pl. 10. cites 7 H. 4. 11. 

2, If the Bar nor the Title are not good, and the Seiſin and Diſſci/in is 
fund, the Plaintiff ſhall recover; tor this is well found; per Keble, 

Br. Aſſiſe, pl. 498. cites 10 H. J. 23. 

3. In Account againſt the Defendant, as Bailiff of certain Cloaths, he 
| gleaded, That as to Part he was Bailiff to the Plaintiff and another jointly, 

and for the Reſidue that he never was Bailiff to render Account. The Jury 

ſund that he was Bailiff for 16 Cloths, and not Bailiff for the Ręſidue, 

without ſaying whether the 16 Cloths belonged to them jointly or not; where- 

upon judgment was given for the Plaintiff in C. B. and upon Error 
| brought in B. R. it was affirm'd, and that this Verdict was good enough 
| for the Iſſue. Moor, 548. pl. 733. Mich. 37 & 38 Eliz. Tirrill v. 
| Darcy, 

| In Debt upon Bond the Iſſue was Whether the Plaintiff had enjoy'd or It was like- 
ue i'd the Office of Beadle of the Court of Conſcience for ſuch a Time. The — warms 
Jury found that there was 2 an Office in Reputation, but whether in Fure he — 
act they did not know, and that he occupied it for the Time mention d. It it, was a 
was held that this was a good Verdict, and ſuthcienr, if there was ſuch ſufficient 
mn Office in Reputation only. Moor. 401. pl. 527. Paſch. 37 Eliz. harp, 9 
Dudley V. Knight. ; and enjoy 4 
| it. Cro. E. 382. pl. 1. Dudley v. Kington, S. C. 
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5. In Caſe, upon Non Aſſumpſit pleaded, the Jury found that ty Non- 
terformance of the Promiſe the Plaintiff had ſuſtain'd ol. Damages, and 
40% d Coſts, and the Plaintiff had judgment. Bur upon Error brought 
It was reverſed, becauſe this was as no Verdict, 2 ury having not 
bund the Matter in Iſſue, (viz.) Whether the Deſendant promiſed or 
not; tor the Finding that the Plaintiff ſuſtain'd Damages &c. is only a 
Finding the Promiſe by foreign Implication, which is not good upon a 
ö General Iſſue. Vel. 17. Mich. 3 Jac. B. R. Shelly v. Alſop. 
6. Leſſee for Years of Tithes, granted all his Intereſt therein to the Plain- 2 Bulſt. 65; 
tiff, who brought his Act ion for not ſetting them out; and the Iſſue being S C. 
Whether there was a Diſcharge of Tithes, it was found for the Plaintiff. It 
vas then objected that the Leaſe was void, being made by an Abbor 
within an Year before the Diſſolution ; Bur it was held, that the Ver- 
It being found directly upon the Diſcharge of Tithes, which was the 
uly Matter in Iſſue, it is well enough; for the Leaſe was only an Induce- 
= = = Plaintiff's Title. Cro. J. 318. pl. 1. Hill. 10 Jac. Arnold 
Bidgood. 
J. How ſoever a Verdict ſeems to vary from the Iſſue, and conclude not 
ſrmally or punctually to the Iſue, ſo as you cannot find the Words 1 0. 
41 U ue 
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Tue in the Verdict, yet if the Verdict may be concluded out of it 6 
the Point in Iſſue, tbe Court ſhall work it into Form, and make it ſerye, 


3 


* 


per Hobart Ch. J. Hob. 54. in Caſe of Foſter v. Jackſon. 
8. In an Ejedione Firmæ a Special Verdict was found, That A, wi 
ſeiſed &c. and being ſo ſeiſed the Firit of May &c. fecit ſigillivit, & 
Scriprum ſuum tradidit & deliberavit, an Iadtenture purporting a Leaſe ty 
Life, which follows &c. this Indenture made &c. by Force of which 
the Leſſee enter'd &c. And by the Court, that is no good F inding of; 
Leaſe tor Lite, becauſe they have nat yu Livery and Seiſin, nor an . 
preſs Demiſe for Life. Noy 118. Hill v. Prouſe. 

9. In a Ouare Impedit a Special Verdict fonnd an Inſtrument under th; 
Hand and Seal f the Biſhop, with this Indorſement, (viz.) That a Rejy. 
nation was acknewledged and accepted by the Bithop. It was refole 
and agreed, that this is no abſolute Finding; that it was a Reſignatiot 
in Fact; for it was only a Circumſtance, and Iuducement to a Relignation, 
Noy 147. Smith v. Foaves. 

10. So of finding a Deed with Indorſement that Livery was made, i 
not a Finding of a Leaſe tor Lite. Noy 148. in Cate of Smith y, 
Foaves. 

11. So the Finding of an Acquittance of the Debtee is not good Finding 
upon an Iſſue of Plene Adminiftravit ; tor it was but a Circumſtance and 
Inducement to the Jury. Noy 147. Smith v. Foaves. 

12. Upon an Indictment of Murder, quod Felonice percnfſit &c. if the 

eee Jury find percuffit tantum, yet the Verdict is good; tor the Judges of 
kally'sCale, ' S 
for killing the Court are to reſolve upon the Special Matter, whether it was Felo- 
the Serjeant, nice, and ſo Murder or not, * Lib. 9. 69. and if the Court adjudge it Mur. 
der, then the Jurors in the Concluſion of their Verdi& find the Felon 
guilry of the Murder contained in the Indictment. Trials per Pais 
257, 258. 

13. Debt on Bond againſt A. for the Payment of 1001. by A. B. C. o ay 
of them. Deſendant pleaded Solvit ad Diem; the Plaintiff replied, that 
neither A. B. C. or any of them, had paid the Money; and the Jury foun 
that the ſaid A. had not paid it; and Judgment for the Plaintiff. It was 
aſſign'd tor Error, that the Verdict was not according to the Iſſue; for 
perhaps B. or C. might have paid it. But reſolved that the Verdict ws 
good, becauſe neither B. or C. are mention'd in the Plea, and the Ad- 
dition of them in the Replication is but Surpluſage; and it ſhall not be 
intended that the Money was paid by either of the otheggwo, when the 
Defendant pleads that he himſelf paid it. Cro. Car. 6. pl. 3. Paſch. : Car. 
Arſcot v. Heal. 

14. A. deviſed 4 Rent to be iſſuing out of ſeveral Meſſuages, Land: 
&c. in the Polleſſion of ſeveral Tenants, and which deſcended to 2 Dau- 
ters, who were his Heirs. The Rent was artear for many Years. I. 
Aſiſe brought by the Deviſce the Fury found a Seiſin by the Hands of ont 
of the Husbands of the ſaid 2 Daughters. Reſolved this was a ſufficient 
Finding ; As it is in the Caſe of Seiſin given by one Jointenant &c. Cro. 


* 9 Rep. 69. 
a. in Mac⸗ 


C. 520. pl. 2 1. Mich. 14 Car. B. R. Morrice v. Prince. 
Lev. 2, 28. 15, Upon an Iſſue directed our of Chancery a Special Verdict wa 
* bo 1 found, that A. was ſeiſed of the Manors of L. and M. and of Bl. Aitt, 


as to this (which laſt are the Lands in queſtion) in 2; and he being ſo ſeiſed, 
Point of the ufer d a Rerovery of the ſaid Manors with the Appurtenances, and they 
Verdiect— found that Bl. Acre &c. was not Parcel of the Manors of L. and M. ® 
4. - either of them; but that from E. 6th's Time they were demiſed by . as 
nothing faid Parcel of the Manor &c. Pretextu quorum, they were reputed Parcel 0 the 
as to the Manors, It was argued that this was inſufficient, becauſe here 1s not 
Verdit— any Reputation expreſsly found, but the contrary ; for it is found ex, 
a preſsly that they are not Parcel of the Manors, and then it is to 

Copybold en that they were demiſed as Parcel, Prætextu quorum they were reputed ; 10 
Lands paſi'd that it is not expreſsly found that they were reputed Parcel of the * 


— 
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but Preetextu quorum like to the Caſe where the Jury found Requeſt and 5 the Mardi [ 
Denial in Trover &c. But per Cur. the Verdict is good, and Reputa- over Par- | 
tion well found, tho the laſt Words bad been omitted. Sid. 190. pl. 19. Fasel. 
Paſch. 16 Car. 2. B. R. Thin v. Thin. was held, 
that if in 


this Caſe the Jury had found only that the Lands had been reputed Parcel of the Manor, the Court N 


could not have given Judgment, becauſe they had found that which they had not been proper Judges 
of, And it was alſo held, that where the ſury found the particular Matters, 'which Particulars are a 
Id Ground for a Reputation, the Court ſhall adjudge it Reputed Parcel; and fo it ſhall paſs by thoſe 
Words in the Grant of the King; and Judgment was given accordingly, Freem Rep, 207. pl. 212. 
Paſch. 1676. C. B. Lee v. Browne. | 


16. Preſcription to have Common for 12 Cows for a Yard-Land, and Lev. 14r. 
ſo Pro Rata to have Common for a Cow and a half, tor half a Quarter of = C by N 
z Yard-Land. After Verdict it was moved in Arreſt of Judgment, ill v. El- 
that one cannot preſcribe to have Common for half a Cow. But it was lard, chat 
anſwered, and ſo reſolved per Cur. that it being found, it ſhall be in- it was held 
tended to be as it may be, viz. for half a Year, or that two join'd when fer 3 
ech of them had [a Right for] half a Cow. Sid. 226. pl. 20. Tien 


Mich. 16 Car. 2. B. R. Ellard v. Hill. czterisab- 

: ſentibus, if 
in Replevin ſo much of the Preſcription be found as ſeryes the Turn of the Party, tho' all be not 
found, it is ſuſficient. , 


17. Queſtion was, whether the finding a Deed in which there is a Re- 
cital, be a finding of the Matter recited © And it was urg'd, that it was, 
as in Caſe a Jury finds a Deed of Bargain and Sale, wherein Money is men- 
tioned to be paid, the Money is found to be paid. But the Court denied 
that a Matter recited in a Deed found, is found ſo; tor then it there be 
a falſe Recital in a Deed, rhe Jury will find a Fallity ; and yer they 
find nothing but Truth, which would be abſurd. And that Inſtance of 
aBargain and Sale is nothing; for there, tho' the Money be never paid, 
yet it is a good Conſideration it it be mentioned in the Deed. Freem. 
Rep. 529. pl. 112. Trin. 1680. C. B. in Caſe of Blackmore v. Cum- 

rtord. 
18. Upon the Statute of 1 W. M. 21. about nominating a Clerk of Carth. 426. 
the Peace by the Cuſtos Rotulorum, a ſpecial Verdict was found, that S. C. accord- 
the Earl of W. was Cuſtos Rotulorum of the County of K. That the 5 = 
Office of Clerk of the Peace was vacant; That the 12th of July the pl 4. S. C. 
Earl, by Mriting under Hand and Seal, appointed Phil. Owen to be Clerk but 8 P. 
of the Peace, durante bene Placito of the ſaid Earl; That atter, the does not ap- 
15th of July, at the General Quarter-Seſſions, the ſaid Writing was i 
Leun to the Faſtices of Peace, and a Queſtion aroſe among them of the 8 C. 4 
Validity of the Grant, and they refuſed to admit him. Afterwards at S. P. does 
le ſame Seffions, held by Adjournment at Canterbury, by the Earl of not appear. 
\W.'s Orders, the ſaid Writing was read in Court, and then at the ſame Seſ- 
lons, abſgue ulla relatione ad Scriptum pred. habita, the ſaid Earl ſpoke 
hec derb ſequentia, in his Anglicanis verbis, I do nominate aud appoint 
the ſaid P. Owen to be Clerk of the Peace, according to the Att of Parlia- 
ment, And afterwards Owen was admitted ; then the Earl died, and 
the Earl of Rumney was made Cuſtos Rotulorum, who granted the 
ſaid Office ro Saunders Quam diu ſe bene geſſerit &c. And Holt deli» 
vered the Opinion of the Court, and ſaid, Tho' it be found that the 
Words were ſpoke without any relation to the Deed, yer as they are 
lound, it is impoſſible but they muſt reter to the Deed, becauſe rhe 
Words are, that he appointed the ſaid Phil. Owen, and there is 20 Phil. 

en mentioned before but in the Deed, and in Relation thereunto; and if 
the Words refer to the Deed, it muſt be taken to be a Declaration of 
the Earl's Mind, that what he had done by the Deed, was according to 
the Act of Parliament; but if ir muſt be taken not to relate to the Deed, 

As 
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as it is wund, then the Verdict is inſenſible and repu nant, becauſe 
there was.ng Phil. Owen mentioned betore, to which 1d Phil. Owen 
might have Relation; wherefore we are ot Opinion that this Nomjng. 
tion is void, and that the Judgment ſhould be revers'd. But this Was 
revers'd in the Houſe of Lords. 12 Mod. 200. 202. Trin. 10 W 
= Saunders v. Owen. 'F 
2 Salk. 604. 19. In Replevin the Defendant made Conuſance for Fealty, Rent &c. the 
— 1. Tom- Jury found a ſpecial Verdict, that before the taking the Cattle, the Many 9 
28 M. was an ancient Manor, and that W. M. was ſeiſed thereof in Fee, jj 
S C. The that there had been an ancient Court there held; and that the Plaimiff an 
Court held his Anceſtors were Freehold Tenants of the _ Manor, and held the ſaid 
that the Suit Adeſſuage &c. of the ſaid W. M. &c. by Fealty and Rent of 4. &c. 57 
_—_— 1 mon per Servitium faciendi ſectam ad Curiam Manerii prædicti bis per Au. 
ſance, was Mum apud Manerium illud tenendam prout in advocatione infraſcripta int. 
expreſsly rius mentionatur. And further find, that for 20 Tears there had been lu 
found by one Freeholder Tenant there. It was inlifted, that it appears by the Ver. 
e dict that the Manor is deſtroy' d, and fo there can be no Court, and con- 
> Lutw. ſequently no Suit; for a Court cannot be but before 2 Suitors at leaſt. 
1211. 1217. But the whole Court held, that the Jury had found the Iſſue for the 
S C. tho it Detendant in totidem Verbis; and then what was found afterwards, wa 
was objefted Surpluſage, and idle. And therefore all the Judges were clear in Opi- 
pugrant to nion that Judgment before given in C. B. ought to be affirm'd; and ſo it 


the Matter was. 2 Ld. Raym. Rep. 860. 863. 865. Paſch. 2 Ann. Tonkyn v. 


found be- Crocker. 
fore, and to k 

the Agreement of the Parties themſelves in pleading, yet the Court had little Regard thereto; ſor the 
Jury is ſworn only to try the Matter in Controverſy ; and it would be of ill Conſequence to allow 
them to queſtion Things whereof the Parties are agreed. And Judgment was affirm'd per tot Cur. 
arch. 520. S. C. but not 8. P.-—12 Mod. 369. S. C. but not S. P. 


(E. g. 4) Verdict. Finding for Defendant. After Cu- 
Feſſion of Part. 


1. IN Aſſiſe, the Tenant pleaded in Bar, that IV. was ſeiſed in Fee, and 

was bound to kim in 40 I. by Statute Merchant, and he ſued Kxecu- 
tion, and thew'd in certain by formal Pleading. The Plaintiff intitled 
himſelt, becauſe W. before the Recognizance, infec d the Plaintiff, who con- 
tinued Heiſin till the Diſſeiſin, abſque hoc that N. had any thing at the Time 
of the Recognizance, or after. Defendant rejoin'd, that W. was ſeiſed 
the Day of the Recognizance, and upon this the Aſſiſe found that N. 
was ſeiſed the Day of the Recognixance, but that the Plant was not ſeiſed 
nor drſſeiſed 3 and the Plaintiff took nothing by his Writ. But the fnd- 
ing of the Seifin and Diſſeiſin was held void; for Seiſin was acknowledged le- 
fore. And fo fee, that where Ouſter is acknowledged, as appears here, 
which was by the Bar, that there the Seifin and Le ſpall not be in- 
quired ; and if it be inquired, all is void, as appears here. Br. Aſſiſe, pl. 
256. cites 24 Aff. 2. 

2. Debt is brought againſt the Heir, upon the Obligation of his Father. 
The Detendanr pleads that he has nothing by Deſcent, except 20 Acres of 
Land in Dale; the Plaintiff replies that he has more Lands by Deſcent, 
viz. 40 Acres more in Sale. Upon this the Parties are at Iſſue, and a 
Verdict is found for the Defendant, yet the Plaintiff ſhall have Judg- 
ment for the 20 Acres of Land in Dale for the Defendant has confeſs d 
them, and the Verdict has not deſtroped the Confefron, If there be a Dil- 

continuance 
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-ontinuance in this Caſe, it is not aided by the Statute of Jeofails 18 El. 
14. for the Plaintiff has Judgment upon the Confeſſion, and not upon 
the Verdict. Jenk. 102. pl. gg. cites 9 H. 6. 37. Molineux's Caſe. 

z. Maintenance 2 inſt 2, the one pleaded that he was Attorn of the Br. Verdict, 
Party, and retained Counſel for his Client, and gave 10 s. of his Maher 5 pl. 23. cites 
Money, and the Plaintiff ſaid that he gave 40 d. to the {7 &c. and the 30. S. G 
achers econtra; and the other pleaded Net guilty, and all found for tbe 
Plaintiff. And per tor. Cur. except Needham, becauſe the Action is 
brought of Joint Maintenance, and the Plaintiff in Pleading has confeſs'd 

Record that it was of ſeveral Maintenances, the Writ ſhall abate by his 
Coelho, where by Law if ſuch Matter be found by Verdict, the Plaintiff 

all recover, or [if] Part is found for him, and Part againſt him, and ſhall 
te amerc'd tor the reſt; as in Treſpaſs againſt 2 who plead Not guilty, the 
we is found guilty of Part, and acquitted of the reſt, and the other is found 

lty of the reſt, and acquitted of the firſt Part, or in Decies tantum if it is 
found that they took Money ſeverally, the Plaintiff ſhall recover, Br. Brief, 
pl. 245. Cites 36 H. 6. 27. 


(E. g. 5) Private Verdict. 


t. IN Criminal Caſes of Life or Member, the Jury can give no privy 3 Inft. 170. 

Verdict, but they mult give it openly in Court. Co. Litt. 227. b. * I 
Pl. C. zoo. cites 8. C. and Co. Litt. 227. b——2 Hawk. 439. cap. 47. S 2. ſays it ſeems always to have 
been agreed. An Information was exhibited againſt L, a Lord of a Manor, for oppreſſing his Tenants, 
nd for ſeveral Miſdemeanors, and he was found Guilty; but the Jury gave a Privy Verdict in the Count 
i the City of E. whereas the Information was laid in the County at large; and this being objected as illegal, 
the Court ſaid, It is intended that no Privy Verdict can be given in Criminal Caſes cubich concern Life, as 
Felony ; becauſe the Jury are commanded to look upen the Priſoner when they give their Verdict, and ſo 
the Priſoner is to be there preſent at the ſame Time. Bur in Criminal Caſes where the Defendant is 
not to be perſonally preſent at the Time of the Verdict, a Privy Verdict may be given; per Curiam. 
Raym. 193. Mich. 22 Car. 2. B. R. The King v. Lad ſingham. Ibid. 205. S. C but not S. P 
Vent.g:. S. C. and ſo it was ſaid to be the uſual Courſe at the Aſſiſes; bur that it cannot be fo in Caſe 
of Treaſon and Felony. Ibid. 104. S. C. but 8 P. does not appear. Lev. 299. S. C. but S. P. 
toes not appear — Mod. 71. pl. 25. The King v. Legingham, S. C. but S. P. docs not appear 
lbid. 288. pl. 34. Trin. 29 Car. 2. S. C. but S. P. does not appear. 
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2. A privy Verdict given out of Court before any of the Judges of the 
Court, is ſo called, becauſe it ought to be kept ſecret and privy from each of 
the Parties, betore it be affirm'd in Court. Co. Litt. 228. a. 

3. Giving a private Verdict is only ſuffer d tor the Eaſe of the Jurors; 
and upon ſuch a Verdict before the Juſtices, none ot the Parties ſhall be 
demanded ; and if one of the Furors die between the firſt Verdict and 
the ad, or if the Fudge die, the Verdict taken before is void; and yet 
neither the one nor the other, after Verdict given, ſhall hinder, but that 
ſegment ſhall be given; Per Curiam, Mo. 33. pl. 108. Trin. 3 Eliz. 

non, 

4 And if the next Day the Jurors will ſay nothing, the Acceptance of 
private Verdict ſhall be to 20 Purpoſe ; Per Curiam. Mo. 33. pl. 108. 
Trin 3 Eliz. Anon. | 
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. g) Verdict. Fir whom it ſhall be ſaid to be found, 
Se(C pg) „Mere the line 1s upon a Traverſe Modo & Forma, 


pl. 53 to 60, 

per tot. 

2 . 1. IN a Writ of Error to reverſe a Common Recovery as Iſſue in 
SS Tail of B. to whom a Remainder was limited in Tail ae 


does not ap- Death of A. without litue Male, tu which a Fine is pleaded in Bat 
** a which was levied in the Lite of A. and pleaded that after A. died with. 
2+. Paſh. out Iſſue Male, and after the Death ot A. ſcilicet, 1 Aug. 3 Cat. 
15 Car. 1. the Father of the Plaintiff was ſurviving, and in full Lite, and remaind 
S. C. ſays the within this Kingdom within the 4 Seas &c. at W. in the County of 0. 
** pots of and no Entry or Claim within 5 Years aſter. To which Plaintiff . 
2 plies, and takes Iſſue that he was not {in full Lite] and remained 
that the Within this Kingdom of England Modo 4 Forma #c. And the 
Writ of Er- JUry find that he was not, and remained within this Kingdom of Eng. 
. = - land 1 Aug. 3 Car. but that he atter the Death of A. was within this 
4 R : Kingdom of England 1 May 4 Car. and there remain'd by the Space of 
found that a Month, and reter to the Court whether he was, and remain d with 
he came in this Kingdom Modo & Forma. This Jfſue is found for the De: 
a oo _ tendant ; tor the 4tfue of Modo + Forma does not pit the Day nor 
"be Sub) Place in Iſſue, but only the Matter and Subſtance of the lea, (c 
tance of licet, whether he was within the Realm after the Death of A. and; 
the Matter Pears betore Entry or Claim by him or Plaintiff, Tr. 15 Car, 
is, that he B. R. between Alerick Earl of Oxford, and Waterhouſe, Per Curianm, 


was in Eng- 


land, ſoas he And Mich. 15 Car. the ſame Ca e moved again, and the Court of 
might have the ſame Dpinton again, becauſe it appears upon the Verdict, that 
made his he was within the Kealm 5 Bears, and more, without Entry ot 
rs Nags Claim by him or the ]latntifk his Iſſue, which was the Subſtance 
the Fine of the Iſſue. Dill. 9 Car, Not. 151. 
2 bar : 
Im. 

Nota, where 2. If a Man bring a Writ of Extry in Caſu Proviſo of the Alienation 
the Iſſue made by the Tenant in Dower to his Diſinheritance, and counteth of the 
—_ 2 1 Alienation made in Fee, and the Tenant ſaith that he did not alien in Man- 
the Writ or mer as the Demandant hath declared; and upon this they are at Iſſue, and 
Aclion, there It is ſound by Verdict that the Tenant alien d in Tail, or for Term of anither 
Modo & Man's Life, the Demandant thall recover, yet the Alienation was not in 


hy + Manner as the Demandant hath declared &c. Co. Litt. S. 483. 


of Form, as 
in the Caſe of the Writ of Entry in Caſu Proviſo Co. Litt. 281. b. 

But when a Collateral Point in Pleadirg is travers'd; As if a Feoffment be alleg d by 2, and this is tra- 
vers'd 0 & Forma, and it is found the Feoffment of one, there Modo & Forma is material. Co. 
Litt. 281. b. 


o 


Br. Iſſues 3. If a Man pleads Feoffment by Deed, and the other ſays that Ne it- 
James, pl. feoffa pas Modo & Forma, he ſhall not give other Feoftment or Deed in 
SC Evidence, but this ſame Deed which was pleaded ; becauſe here Modo & 
S.P. Co. Forma is material, and not only formal; Per Littleton. Br. General 
Lit. 281. b. Iſſue, pl. 71. cites 12 E. 4. 4. 

4. if A. be appealed or indiffed of Murder, viz. that he of Malice pre- 
penſed killed J. A. pleads that he is Not guilty Modo & Forma; get 
the Jury may nd the Defendant guilty of Manſlaug lter without Malice 
prepenſed, becauſe the Killing of J. is the Matter, and Malice prepe#/e# 
is but a Circumſtance. Co. Litt. 282. a. 

5. In Aſſiſe of Darrein Preſentment, if the Plaintiff allege the Avoid- 


ance of the Church by Privation, and the Jury find the Voidance by Tha, 
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the Plaintiff ſhall have Judgment; for the Manner of the Voidance is 
not the Title of the Plainritt, but the Voidance is the Matter. Co. Litt. 


2. A. | | 
185 It a Guardian of an Hoſpital bring an Afiſe againſt the Ordinary, 
and he pleads that in his Viſitation he deprived him as Ordinary, where- 
upon Iſſue is taken, and it is found that he deprived him as Patron, the 
Ordinary ſhall have Judgment; for the Deprivation is the Subſtance of 
the Matter. Co. Litt. 282. a. (d) f 

7. In a Writ of Treſpaſs of Battery, or for Goods carried away, if the 
Defendant pleads Not Guilty, in manner as the Plaintiff ſuppoſes, and it is 
fund that the Defendant is Guilty in another Town, or at another Day than 
che Plaintiff ſuppoſes, yet he ſhall recover. Co. Litt. S. 485. 

8. Indictment taken at the Aſſiſes for Barretry was removed into B. R. 
Defendant appear'd, and pleaded Not Guilty, & de hoc ponit ſe ſuper Pa- 
iam &c. Er Thomas Fanſhaw mil Coronator &c. fimiliter. The Jury 
fund him Guilty de Præmiſſis in Indiqtamento infra Specificat” interius ei 
poſit” Modo & Forma, prout pred” Thomas Fanſhaw interius verſus eum 
queritur ; and it was objected in Arreſt of 2 that this Verdict 
was inſufficient ; for that this was not an Information exhibited by Sir 
Thomas Fanſhaw, but an Indictment in the Country, and removed 
hither; and that Sir Thomas only join'd Iſſue for the King, and that 
therefore the Verdict ought to have found him Guilty generally. But 
the Court over-ruled the Objection, and held the Verdict ſufficient ; for 
the Detendant is found Guilty de FPræmiſſis, which is enough; and the 
ſubſequent Words are Surpluſage, and would not hurt at the Common 
Law. 2 Saund. 308. Paſch. 23 Car. 2. The King v. Urlyn. 

9. In Replevin the Detendant avow'd, for that F. the Place where &c. 2 Lev. rr. 
was Time out of Mind Parcel of the Manor of F. and that befure the Taking, S. C. ſays, 
the Mayor &c. of the City of Coventry, and one M. and others, were ſciſed _ nord 
in Fee of the [aid Manor, and demiſed the ſame for 21 Tears to B. who 4ſ had 3 7 
64 to H. the Avowant, who 1 Nov. Anno 18 Car. 2. demiſed to the Plain= twice de- 
F apud F. for one Year &c. at Will, rendering Rent; and for ſo much bated, the 
Rent arrear, he avow'd the Tating. The Plaintiff replied that H. on the Comer woes 
1 Novemb. Anno 18 Car. 2. at F. &c. did not demiſe to the Plaintiff Modo doe a 
Forma, prout &c. The Defendant rejoin'd that he, on the firſt of No- Cafe was not 
tember, Anno 18 Car. 2. at F. did demiſe to the Plaintiff Aodo & remedied by 
Firma, The Jury found that the Avowant did not demiſe to the dhe Statute 
Plaintiff on the 1 of Novemb. Anno 18 Car. 2. at F. Modo & Forma, 

Ke. The Plaintiff had Judgment. The Avowant brought a Writ ot 
Error in B, R. for that the Day and Place was made Parcel of the 0 - 
and the Jury having found that he did not make the Leaſe on that Day, 
and at that Place, this is a Negative pregnant; for it implies that he 4 
nale a Leaſe to the Plaintiff, 2% not on the Day mention d in the Avowry, 
{o that the Merits of the Cauſe was not tried, which was the Fault of 
the Plaintiff himſelf in his Bar. And after Conſideration Hale Ch. J. 
thought the Iſſue and Verdict were aided by the Statute of Jeotails 
2 J. contra. 2 Saund. 317. Paſch. 23 Car. 2. Bennet v. 
h. 
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(G. g) Verdict. / Geſture of the Jury. What wil 
be good Cauſe to quaſh a Jury. Eating and Drinking 
[We] 


* Br. Jurors, x, 
pl. 2. cites 
S. C. 


WO Triors remain'd all Night upon Trial of a Challenge tg 
the Polls, and atter gave their Verdict, and after by Aſſent dt 
= Parties eat and drank, 20 P. 6. 24. b. See 2 B. 2. Chal 
enge 101. 
* 2. Ik the Jury, after they are gone from the Bar, and before or after 
18 Ein. they are agreed of theit Verdict, eat and Drink at their own Coſts, this 
S 5. — ſhall not quaſh the Verdict, but they thall be fined. * ©, 29H, 8. 3 
Mo 33; pl. 45. Adjudged. 14 . 7. 30. 31. Co. Litt. 227. C. 
108. Trin. 
3 Eliz. S. P. by Dyer; for if the Eating and Drinking be at their oc Coſts, it is not material, a he 
{aid was lately adjudged in the Caſe of Pawleskin of Cornwall. S. P. Mo. 599. pL 825. Hill. 37 
Eliz. Hall v. Vaughan S. P. 12 Med. 117. Hill. $ W. z. The King v. Burdett.——2 Salk, 645 
pl. 9. in S. C. accordingly. S. P Barnes's Notes in C. B. 320. Mich. 9 Geo. 2. Lord St. John 
v. Abbot. Anciently it was held, that ſuch Eatipg and Drinking would avoid the Ver. 
dict, but it is now ſettled otherwiſe, and that it is only fincable in them. 2 H. Hiſt. Pl. C. 306 
cap. 42. 

. Jenk. 187. pl. 84. cites 8. C. 


If the Jury z. [ But] Jf the Jury eat and drink at the Coſts of a Party, after they 
4 fle lands are gone from the Bar to inquire of the Matter, and betore rhey a 


of the Party agreed Of their Verdict, their Verdict thall not be received, 24 E.; 
fer <hom the 24. 13 ID, 4. 13. 20 D. 7. 3. if Verdict be for the ſame Party that gave 


Verdiet is the Meat and Drink. D. 35 D.8. 55. 8. For this induces Affection. 
— ir. Co. Litt. 227. C. d | 


12 Mod. 111. Hill. 8 Will. 3. King v. Burdett.—2 Salk. 645. pl. 9. in S. C. accordingly.— But if it 
be given againſt him, the Verdict is good. Jenk. 187. pl. 84 — 8. P. per Cutler. Br. Verdict, pl. 102. 
Cites 29 H. 7. 3.— And in the firſt Caſe it ſhould appear that it was by Order of ſuch Party, or ſome Agent 
for him; and tho the Party's Sollicitor paid for it afterwards, as being charged in a Bill together with 
other Thivgs which were allowable, and fo might induce a Suſpicion, yet that is not ſufficient to quaſh 
the Verdict given for the ſame Party, ſuch Eating and Drinking being after a Privy I erdict. Vent. 1:4 
Paſch. 23 Cur, 2. B. R. Duke of Richmond v. W ite. 


4. But in this Caſe, if they cat and drink at their own Coſts by A. 
14. ſent of their Keepers, it being brought by the Keepers, it ſhall not 
avotd the Verdict, but they thall be only fined for tt, D. 125 . 4. 
B. R. Rot. 9. between the bot of Bermondſey, Plaintiff, and Revert 
Osborne aud John Prior, etendants, adjudged, 20 Y. 7. 3. J 
judged. D. 35 Þ. 8. 55. 8. Co. Litt. 227. C. Contra 14 0. 7.35 
b. 18 to be ſo adjudged divers Times. 14 Þ. 7. 2. b. 
judged. : 
5%, not after 5. Ik the Jury, after they are gone from the Bar, and * aſter they 
a Prizy Fer- are agreed of their Verdict, eat and drink ar che Charge of him for 


able: whom they pals, this ſhall not avoid the Derdict, Co. Lit. 


the giving it 227. D. 

in Court. 

Vent. 125. Paſch. 23 Car. 2. B. R. Duke of Richmond v. Wiſe.—— But if the other Party had treated 

them, and they had changed their Verdict, as they might have done in Court, it ſhould then have been 

void. Vent. 125. cites Co. Litt. 227. b. . 
* The Agreement muſt be intended ſuch as hath the Signature of the Court as a Privy Verdict. 

Per the Ch. J. Vent. 125. in S. C. 


Sty. 383. 6. Tf upon a Trial at Bar there are given in Evidence ſome Ei- 


Trin. 1653- dences under Seals, and ſome Ebidences without Seals, videlicet, ? 


Un p I; Bill and Anſwer in Chancery, and ſome Depoſitions of YPitnelles, 1 


* Fol. 


— 
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the Bill and Anſwer nor read in Court, but only ſhewn and proved »= relolved 
to be true Copies, to enable them to read the 4 — and a Book that the De- 
| of Teſtimonies alſo proved in Courr, and ſome of them read in Court SY a 
ill ind ſome not read; ànd when the Jury went from the Bar to conſider Go 

of their Evidence, che Clerk of the Court deliver'd to the Jury the the Jury 
* Fyidences under Seal, according to the uſual Courſe; and another before the 
ferſon, who proved ſome Coptes of Evidences for one of the Parties et ans 
to the Action, deliver'd to the Jury, wichour Licence or Conulance of ing it did 
the Court, a Bundle of other Evidences, in which Bundle were the make the 
aid Bill and Anſwer in Chancery, and Depolitions, fame of which Verdict 
vere not read in Court, and the Jury carried them away with them, on « & 
ind gave no Notice of it to the Court till the next Day, ien they gave — * 
their Verdict in Court; and then it being intorm'd to the Court, and they ought 
er the Jury being queſtion'd touching it, they {aid that when they came not to have 
8 to conſider of the Matter in the Houle, they perceiving that this Bun- any other 
dle being without Seal, ought not to be deliver'd to them, they laid the given them 
lid Bundle aſide, and did nor peruſe any of them; pet the Verdict be- to peruſe, 
ng 2 1 the 2 oy - loy'd him who deliver'd the ſaid Bun- 8 ſuch 
dle ro the Jury, as before ts ſhewn, to prove the Copie | 3 
aut ought to be qualh'd ; kor he was ＋ Stranger 1 — ny 
but as a Sollicitor or Agent for this Party, he being employ d for Jury can- 
him; and the Jurymen's denping the Reading of the Evidence is 2** <2'ry 
not to be regarded, inaſmuch as it concerns theinſelves, and a Mit: 727 Ei. 
demeanor in them to accept the Bundle, and not to acquaint the me Ber, 
Court with it; and peradventure they would ſay, to ercuſe thein- »ichour 
ſelves, that they did not read them; whereas in Truth, they did read Coo of 
them. And tf it ſhall be permitted to accept Evidence not read in %%%. 
Court, nor delwer d to them by the Officer of the Court, and then tings under 
torramine whether they read them or not, which cannot be diſco- end and 
er d but by themſelves, it may be of dangerous Conſequence, and — ; Ter 
may introduce great Jnconvenience. Tr. 1653. between Web and f. = 
743or, adjudged per Curtam, upon a Trial at Bar, Paſch. next Prius. 2 
before, and a Yemire Facias de novo granted accordingly, and the M4 520. 
verdict quaſh'd accordingly. a 1 

Caſe of the Lord Petre v. Heneage. ED 


* 2. 


. Tf the Jury carry with them any Writing unſeal'd, which was 
zien in Evidence in the Court, it ſhall not avoid the Verdict, though 
tity ought not to have carried it with them. Co. Litt, 227. E. 

$. Ik the Plaintiſt delivers a Scroll to a Juror to prove the ſame Evi- Br. Judg. 
dence which he after gives to them, and alter the — is ſworn, and ment, pl. 
be ſhews it in the Houle to his Companions, and they find tor the Plain- 143. Cites 
uf, this ſhall quaſh the Verdict, tho' he gave the fame Evidence to — 5 5 8 
tem at the Bar. 11 O. 4. 18. For the Jury, atter they are ſworn, Enquet, pl. 
ught not to ſee nor carry with them any other Evidence, but what << 
as deliver to them by the Court, and by the Party put .mto f, . 


Court upon the Evidence ſhewn, 8. Cites 11 

; H. 4. 16. 
C and fays ſoit was done M. 3 Mar. 1. Inqueſt ſhall not receive Evidence private] % 
that which is deliver'd to them by the Court openl &c. Br. Enqueſt, pl 49. cites 11 H & 17.0 MEE 


cites 34 H. 6. 25. where a Ene was not given in Evidence, by which the Party would have it deliver'd to ti 
Inſt, and was not ſuffer d without the Aſſent of the other Party ; by which the Queſtion are def Fg 
& him, and he aſſented, by which it was deliver'd to the Inqueſt. Ibid. en. 


9. Jf the Plaintiff, after Evidence given, and the Ju departed Though, the | 

from the Bar, or any tor him, Aden any Letter from he Plaintiff Jury ae 

0 any of the Jury concerning the Matter in Iſſue, or any Evidence, or gy. mower 

ny Scroll touching “ the Matter in Iſſue, which was not given in Evi- Fol 715. 

ence, this ſhall avoid the Verdict, if i& be found for the Plain CS.9 
5 | — 3 


11H, 419, 


＋— — — 
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, but not if it be found for the Defefivant, and fo e conver, ©; Ml 7: 
_ 8 Litt. 227. E. Ca, ur 
125. in Caſe 0 8 | 
of the Duke of Richmond v. Wiſe, al 
agt 
S. P. Br, 10. In Action of Waſte for divers Waſtes, after the 7 charged 
n one Party cannot deliver a Copy to the Jury ot 5 oe Jury ot ever — 
eiten d. . particular Waſte, without the Aſſent of the other Party; for the — 1 fh. 
Party nor he per dove n to do with the Jury after they an . 7% 
Worn. 9 . ©. 00. 7 | hi 
Mo. 451.pl. 11. Ik after Evidence given to the Jnry at the Bar, and they are wh 


616.8. C. the 

departed from the Bar to talk together ot the Matter, the Sollic; uw 
divided, vi. ot the Plaintiff comes to the Jury and delivers to chem a Church Bock Adv 
Popham and for taking of an Age which was given to them in Evidence before at the 
> wang —_ Bar, and was there ſhewn to them, and after they find for the Plan 
t avoic che kiff; pet this ſhall not avoid the Verdict, becaule this Book was ng l 


Verdict, bur Other than that which was given in Evidence betore. P. 37, 36 Cl. the 

r_ ory B. R. between Year) and Farihing. Adjudged. | | Dirt 

C S 5 

har 10 Rows. — E. 2 1 3 * — FS 15 * divided & adjornatur; bn 5 
1 ds udgment t itt - Ca Il Ch. J. Sty. 282. Pc 

ee cited by Roll Ch. J. Se. n 

Col 

12. So if the Book had been given in Evidence, and the Juſtices ha the 

ſaid that it made nothing to the Matter in Iiſue, and after when tie tid 

Jury was departed from the Bar, the Sollicitor of one Party hid ad) 

dellbei dit to the Jury, wyo after found for his Party, pet it ſhall 00 

not avoid the Verdict. P. 37. 38 El. B. R. by {Popham, (Bur | 

_ Quare this.) | ker 

* C. _ 13. Jf a Witneſs ſworn gives Evidence at the Bar, and aſter the det 

616 i cat Jury is Departed tro! he Bar, he comes to the Jury where they ate Pa 

of Uicary together, and they require him to give this Evidence to them again, the 

v. Farthing and to repeat his orince Words to them which he does accordingly, ſhi 

ſays the Jury and alter they give a Verdict accordingly. This ſhall avotd the ver: bt 


ſeeing abe ditt, becaule it is not certainly known to the C | 
Wimefs, a 1 | any inown to the Court, whether it was 
they call the ſame Evidence which was given at the Bar, . 37. 38 El. B. 
out of the N. in Prcary and Farthing's Cale, Per Curiam agreed, where it was 
_ to cited by cle to be adjudged. It was between Metcalf and Dent, | 

E t and others. Mich. 31. 32 El. B. Rot. 1837. J have ſeen this 
Cro. E. 411 

l. 7 cites Becord. 

C. and 
ſays that the Verdict was ſet aſide, tho' the Witneſs being exatnined on his Oath, ſaid, that he did not 
ſay _ — leſs than he had ſaid before at the Trial. — Le. 305. pl. 425. Elmes v. Meldcalf 8 C 

ingly. 

oe 2 H Hit. Pl. C. 307. cap. 42. cites S. C. and that this appearing by Examination in Court, and 
endorſed upon the Record or Poſtea, will avoid the Verdict — Cro. E. 189. pl. 17. Metcalf v. Dean ac- 
cordingly.—— And. 23 2. pl. 247. S. P. and ſeems to be 8. C. 


Br. Jurors, 14. If the Inqueſt after they are ſworn and put into a Houſe to con- 
pl. G. cites ſider of their Evidence, they receive any Bill which cauſes them to a. 
; ree the more readily &c. unleſg it be by the Court, ſuch Verdi 1s 
: oid in Law. 35 Þ, 6. Fitzherbert Examination 17. by Priſot. 
2H. Hif-Pl. 15. Aſter Evidence given at the Bar, and the Jury departed from 
des the Bar to conſult of the Batter, If a Juror has an Eſcrow in Pape 
8. © burſays which was not given in Evidence at the Trial, and after thews it to all 
Vide tamen his Companions, upon which the Jury paſs accordingly ; pet this hi 
contra 11 H. not avold the Verdict, becauſe it may be that the Juror had it ton 
dnn form his own Conſcience, and it was not deliver'd to him by any al 
at pl. g. the Parties, and ſo he may well ſhew it to his Companions, tho 1 
Mo. 546. pl. Wag not given in Evidence at the Bar. M. 40. 41 El. B. . be 


8. S. C. ac- 
Leer 31. tween Groves and Sborte. adjudged, Not. $47. 
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16. But other wiſe it had been if one of the Parties had given ir to the the Name of 


ror who ſhewed it to the Companions after departure from ve v. 
;ar, and they had found accordingly, P. 4, 4x El. B. N. . g 
agreed. | E Graves 


8 | v. Short 

& C. and S. P. held accordingly; yet in Regard it was not examined, nor made Parcel of the — 
jr cannot be aſſign d for Error; for P —_ ſaid, the Trial hereof reſts only in the Examination, and 
it hall not be per Pais, as Non-Age ſhall be by Inſpection to avoid a Fine, ſo this Matter ſhould to 
did the Verdict; for it ſo, then every Verdict upon ſuch a Surmiſe might be drawn in Queſtion; 
And perad venture, after the Parties be dead, and all the Jurors dead, ſo as they cannot be examined, 
which would be a great Inconvenience. And therefore they held that ſuch a Cauſe o ſtaying the 

udement ought to be always, if it be upon Verdict at the Niſi Prius, hon the Poſtea retarn'd ; and if ir 
— Verdict in Banco, it ought to be made Parcel of the Record, otherwiſe the Party ſhall not take 
Advantage of ſtaying the Judgment, or of aſſigning it for Error. 2 H. Hiſt. PI C. 305. cites S. C. 
ind ſays it mult not be barely by Affidavit made after. | 


17. At Miſi Prius, if after the Jury is departed from the Bar, 
the Plainritf ſpeaks with one ot the Jury, this does not make the Ver⸗ 


| ict void, unlels it may be proved that he gave any Evidence concerning 


this Matter. M. 7 Ja. B. per Curiam. 

18. Ik the Jury find their Verdict by Reaſon of any Writing deli- 
rer d to them atter their Departure from the Bar without Licenſe of the 
Court, Ag tf the Jurors lend for a Book in the Hands after 
their Departure lrom che Bar. and read it for the others Jnforma- 
ton, it is a void Verdict #c. 19. 3 Ja. B. Sr Thomas Gorge's Cale, 
adjudged. Intratur Tr. 2 Ja. B. Rot. 1515. between 4r Thomas 
Goges and Richards. Brownlow, 

19. Ik there be brought into Court a great Book of Depoſitions, ta- (SZ) 
ken in Chancery, but only ſome of them are read to the Jury in Evi- ——y 
dence, and after the Jury departed from the Bar, a Solicitor of one 
Party delivers this Book of Depoſitions to the Jury, who carry it with 
them, and there read only thoſe which were read in Court, yet this 
all quaſh the Verdict, becauſe they ought not to be put in Remem- 
brance after they are gone from the Bar of any Evidence given be- 
1 Court. B. B. Pratt g Cale, which was about 
21 Ja. | 
20. Tf the one Party ſays to a Jury, after they are gone from the 5.C. cited 


„you are weak Men, it is as clear of my Side as the Noſe in a Man's 7 L 


Face, is new Evidence; for his Affirmation may much per- 2 
luade 8 4 ill. 22 Ta. B. R. between 4b and 45 ab N 


udged that it ſhall quaſh the Verdict, and a Venire facias de Novo fe 
granted. Parties, their 


Attornies or Sollicitors, ſay it is a clear Cauſe, or [ hop? you ill find for ſuch a one or the like, and they 
find accordingly, it ſhall avoid the Verdict. But if Ii ords of Salxtatics paſs between them, it ſhall not. 
Vent. 125. Pabel 23 Car. 2. B. R. Duke of Richmond v. Wiſe. E | 

If the Party after the Jury ſworn ſpeak with a Juryman, but nothing touching the Buſineſs in Iſſue, 
this does not avoid the, Verdict given atter for him. 2 H. Hiſt. Pl, C. 308. cites M. 7. B. R. per 


21. Niſi Prius in Replevin in Eſſex, the Fury was ſworn and committed Br. Exigent. 
to the Ward of the Sheriff, and when the Juſtices would have taken the * = 
Verdict it was depoſed to them by People, that Meat and Drink Was r 
Imught to them after their Charge, and they were ſuffer'd to go at large, If. cites 
by which the Juſtices refuſed to take their Verdict, becauſe ir is ſuſpi- S. Cg. 
cious; and of this Matter Plaint was made to the King by Bill, aubo in- * 3 
dnſed it to the Fuſtices of B. R. to do Right and Reaſon, and the Under- 3 pts = 
Sheriff by his Servant, confeſſed that he permitted them to go at large. ceſs, pl. 72. 
And becauſe it appear d of Record, viz. his Miſdemeanour, and he is cites 5 C. 
mn Officer, a Capias was awarded againſt bim; and becauſe the going at — Layers; 
lige, and raking of Meat and Drink is only ſurmiſed, therefore a Ver © 
tire facias was awarded againſt the Fury and the Tranſgreſſors, and On ed 780 

Fe 


Trial. 


the Parties New Venire facias was awarded to return 12, returnable! a 
23 Paſche. Br. Verdict, pl. I7.cites 24 E. 3. 24. _ 
Ifthe Jury 22, If Jurors, upon Iſſue join'd, drink, or eat and drink after that: 
take Meat are together, by which they agree to their Verditt the ſooner, and this i 1 
and Drink . | : 2 $ al. 
after the E. leged in Arreſt of the taking of the Verdict, the Zurors Hall be examin 
vidence and and if it be tound, they ſhall make Fine, and the Verdict is void; and 
before 12 if one of them does ſuch an Act, all ſhall make Fine. Per Priſot, if it be he. 
agree 
ir Felde, 5 they have agreed or not. Br. Jurors, pl. 41. cites 35 H. 6, ad 
they ſhall Fitzh. Examination 17. 
make Fine 2 
and the Verdict is void. Br. Jurors, pl. 13. cites 14 H. 5. 29. per Rede Such Matter was alleg'd 
in Arreſt of Judgment, but it was not adjudged. Br. Repleader, pl. 47. cites 14 H. J. 1. 

But if it be after Agreement of the Verdict, it ſeems that the Verdict is not void there. Br. Juror, yl, 


41. cites 35 H. 6. and Fitzh. Examination 17. dS, P. Jurors, pl. 13. cites 14 H. 7. 29. 
Verdict. ol. 19.cites 8. C. per Rede. 5 J 2 ke, „ Br. 
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23. In Aſſiſe, it was agreed that where the Fury give Special Verdif 
then they may eat and drink with Licence of the Fuftices, and ſo they did; 
and then they ſhall be kept till they give their Verdict openly. Br, Ver. 
dict, pl. 57. cites 5 E. 4. 61. 

24. In C. B. the Jury was charged and found tor the Plaintiff, and 
the Defendant pray d a New Venire facias becauſe the Jury had taken 
Meat and Drink meſne between their Charge and the Verdi given, and 
therefore by Award the Verdict is void; and a New Venire tacias ws 

awarded; quod nota. Br. Verdict, pl. 18. cites 14 H. J. 1. 
Br. Turors, 25. In the Exchequer Chamber, the Cafe was, that ar the Niſi Prius 
pl. 13. cites in the County of Bedtord, upon Iftue between the Biſhop of L. and the 
Nez 730. Earl of Kent, the Fury was ſworn at the Bar, and when the Eci. 
Pas dence was giving to them, there came ſuch a Tempeſt of Thunder and Light 
ning that ſome of the Fury departed without Leave of the Fuſtices (it ſeems 
that they food open in the Street) and a Furor came into a Houſe where d. 
verſe ſaid to him that he take Care what he did, for the Matter was better 
for the Earl of Kent than for the Biſhcp ; and pray d him to drink with then, 
and ſo he did; and after the Tempeſt ceaſed the Fury came back, and uo 
Challenge taken to them, and they were ſent into an Inn, and when they 
were agreed to give their Verdict the Earl of Kent fhew'd this Matter tothe 
Fuſtices, who demanded it of the Fury, who confeffed it; and it was de- 
manded if they were agreed in their Verdict, who ſaid, Yes; and found 
for the Biſhop. And the Juſtices were in Doubt if the Verdict was good, 
by which they were adjorn'd. And per Woode J. the Juror ſhall make 
Fine ; bur the Verdict is good and not void. Bur Banitter J. contra, and 
and that Furors are Priſoners till they have given their Verdict; tor the not 
givingot the Evidence is not material, for if zo Evidence was given, yet they 
2 give their Verdict for the one Party or the other, and the Earl has not 
ſurceaſed his Time to ſhew this Matter, and at leaſt he may ſbew it as A. 
micus Curie ; but Rede contra; for the Cauſe of Departure was lawtul, 
Bur they ſhall make Fine for the eating and drinking, for this is a Con- 
tempt, but the Verdict is good and nor void; for he who gave him Drink 
did not intreat him for the Earl of Kent, and alſo the Verdict is give 
againſt the Earl, but contra if it had been given for the Earl. Note the 
Diverſity ; and Davers accordingly, and agreed with Vaviſor, that the 
Party had not ſurceaſed his Time, and alſo that he might ſhew it as A- 
micus Curiæ; and Tremaile agreed with Rede in omnibus. And at 
this Time Priſot, Hody Ch. Baron, and Brian contra, who held the 
taking of the Meat and Drink before that they were agreed ſhall make 


the Verdict void, notwithſtanding that it was not at the Cots of an 


Party; but Fineux contra, and that the Verdict is good, and that the 
Juror ſhall make fine, and agreed with Rede in omnibus; and as ro the 
ſurceaſing of the Time & Amicus Curiæ, agreed with Vaviſor & 1 

; natur, 


Vo! 


n 2 5 : 
Traal. 
3atur. And ſo the beft Opinion was that Fine ſhall be made, and the Verdict 
qd, and not void. Br. Verdict, pl. 19. cites 14 H. J. 29. 

26. Where two Triors are in a Houſe, and one of them drinks, which 
is en to the Jultices, and is confeſs'd, but not at the Coſts of any Par- 
95 their Verdict is good ; but they ſhall make Fine; per 'Tremaile. Br. 
Yerdi&. pl. 19. cites 14 H. J. 29. 

27. In Aſſiſe the Ingue/? was ſworn upon Evidence, and departed from 
the Bar, 2nd all eat and drank together —— that they communed of their 
erich, and after they communed of their Verdict, and found for the 
Plaintiff 5 and this Matter was alleged in Arreſt of Judgment; bur 
judgment was atterwards given tor the Plaintiff, Br. Verdict, pl. 102. 
cites 29 1. 7. 3- 

28. It was ſaid that for Nece/ty of Sickneſs the Jury might take Meat If 4 Juror 
ind Drink. Br. Verdict, pl. 102 Hes 2 10 7. 3 nM a 9g * 


; . 1 . : ter is 
ſzorn, the Juſtices may ſuffer him to ear and drink, and this at his own Coſts, or at the Colts of the 
_ n but not at the Coſts of the one Party only. Br. Jurors, pl. 51. cites Doct & Stud. lib, 
2 fol. 126. 
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29. A Jury, ſworn between Party and Party, may take Meat and Drink 
'y Aſſent of the Fuſtices; and otherwiſe not. Br. Jurors, pl. 51. cites Doct. 
& Stud. lib. 2. tol. 126. | 
zo. The Jury being withdrawn after Evidence, and remaining a long And. 183. 


Time without concluding on their Verdict, the Officers who attended Pl; * 

tem, ſeeing their Delay, ſearch'd them, and found that ſore had Figgs, Staa.“ 
ard others had Pippins ; which being moved to the Court, they were judg d ac- 
examined on Oath, and 2 of them confeſs'd that they had eaten Figgs be- cordingly ; 


fre they were agreed on their Verdict, and 3 conteſs'd that they had Þ<caule they 
, did not eat 


Pippins, but did not eat any of them, and that this was unknown to % ,z, Ad 
the Parties. "Thoſe who had eaten were each of them fined 5 1. and er Procure- 
thoſe who had not eaten the Pippins were each of them fined 40 8. But ment of eit her 


the Verdi&t was, upon great Contideration, and upon Conference with the 9 fl. T 


aher Judges, held good. Le. 132. pl. 181. C. B. Hill. 30 Eliz. Moun- Bio. 43 l. 
lon v. Weſt. pl. 604. 

; S. C. but 
P. does not appear. —Cro. E. 480. pl. 14. S. C. but S. P. does not appear. — Poph. 110. pl. 7. S. C. 
but 8. P. does not appear. Goldsb. 92. pl. 5. S. C. ſays that another had an Orange, but he that had the 
Orange ſerore that be brought it only for the Smell, and therefore he was excuſed ; and that after theſe 
Matters had been moved ſeveral Terms, it was at laſt adjudg'd a good Verdict. So where three of 
the Jury were found with Sweetmeats in their Pockets, the Court held that whether they had eaten or 
— _ were finable, ir being a very great Miſdemeanor. Godb. 353. Trin. 21 Jac. Sely v. 

yle. 


31. The Plaintiff died after Verdict for him, and upon Affi davit that 
the Jurors eat at the Plaintiff *s Charge, the Court, upon proving the Al- 
lgations, ſet alide the Verdict; Niſi Cauſa. Freem. Rep. 79. pl. g7. 
Paſch. 1673. in C. B. Bellamy v. Playor. 


6. g. 2) Verdict quaſh'd for ill Geſture of the Jury. 54 8) 
1% with them, or receiving Papers &c. not given 3 


in Evidence. 


. Fa Scrotol which concerns the Iſſue, and does not induce any Partiality, 
1 be caſt among Furors in a Houſe, this mall not make che Verdict 
od, Br. Verdict, pl. 19. cites 14 H. J. 29. Per Davers. 


5 Z 2. In 


6 — — 


* . 
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2 Roll Rep. 2, In Ejectment, after the Evidence was given, and 72 as the jo 


— Til- were going from the Bar, the Sollicitor for the Plainti pi ivately gave 
181 * C. one of the Jury ſome Depoſitions taken in 2 which had been read 


fays, the in Court a little before; upon this, when the Jury return'd, and bad 
Court would agreed to find tor the Plaintiſt, this Matter was moved, and the 77 

__ re * were,examin'd, whether more was read to them after they went from th; Bar 
ret Mar. than before in open Court; and they anſwer'd that there was not. Another 
der was made Queſtion was, How they were inclined to find before the Depoſitions wer, read 
Record of. fo them; they anſwer'd, ſome were tor the Plaintiff, and others for the 
8 Deſendant. Whereupon the Sollicitor was committed, and the Verdid 
he EE, order'd to be taken De bene Eſle, and the whole Matter to be recorded 


and ſays, after the Verdict. Palm. 325. Mich. 20 Jac. B. R. Hey lor v. Hall. 
that if they | 

find againſt him on whoſe Part the Copies were deliver'd, the Verdict is good; otherwiſe not; and th, 
in ſuch Caſe the Verdict ſhall be quaſh'd, and a new Venire Facias return'd. | 


Keb. 824. 3. The Jury being charged with an Iſſue concerning a Copyhole, 
pl 115. wo aſter they were gone from the Bar ove of them went from the reſt, an! 
8 return'd with a Court- Roll, and told them he knew how the Matter Was, an! 
Trial was that it was for the Plaintiff ; upon which the others, who before were | 
granted; another Opinion, left the Matter to him; and accordingly there was à 
_ _ dict for the Plaintiff. And for this Misbehaviour a new Trial wa 
tions ſeems granted. Sid. 235. Mich. 16 Car. 2. Goodman v. Codrington. 
inconſiſtent. 4. The Jury took with them a Map of the Premiſſes out of Court, aud 
for that Reaſon the Verdict was ſer aſide. Cited Arg. Ld. Raym. Re, 
148. in Caſe of the King v. Burdett, as the Lady Joy's Caſe, Bu: 
Holt Ch. J. ſaid, That in that Caſe the Map which the ſury took with 
them was Evidence only on one Side, and therefore, finding a Verdi& 
accordingly, it was ſer aſide. 
12 Mod.111, 5. In an Information tor Extortion, the Jury took with them out cf 
1 8 * Court an Order of the Common-Council, relating to Stalls in Newgate- 
ki * market, without Leave of the Court, or Conſent of the Parties. Holt 
—2 Salk, Ch. J. aid this was irregular ; but the Matter of the Order being Eu- 
645. pl. 9. dence of both Sides, it would nor ſet aſide the Verdict. Ld. Raym, 


A Rep. 148. Hill. S & 9 . 3. The King v. Burdett. 


(G. g. 3) Verdict quaſh'd for ill Geſture of the jur. 
Caſting Lots Sc. io determine how they ſhould give 
their berdifs. 


2 Lev. 139, 1, Jury, being divided in Opinion, threw Dice for a Privy Verdis 
140. The which they ſtand to afterwards, without having any Conterenc 


S. C. cited 

Comyns's Rep. 525. pl. 216 Paſch. 9 Geo. 2. C. B. in Caſe of Philips v. Fowler, where the Jun 
caſts Lots, which falling in Favour of the Plaintiff, Verdict was given for him. {But it ſeems not clear. 
ly reported. Barnes s Notes in C. B 321, Paſch. 8 Geo. 2. ſays the Verdict was ſet aſide by the O 
nion of 3 Juſtices ; but Forteſcue J. contra. 


2. After a Verdict for the Plaintiff, it was moved to ſet it afide, up! 
Affidavit that the Jury gave their Verdict by the Toffing up of a STe, 


hu 


yore 


Trial. 455 
«Pile, for the Plaintiff; if Croſs, for the Defendant ; and the Chance be- 
15 for the Plaintiff, they all agreed to find for him. Accordingly the 
Verdict was fer aſide; and the Jury being of Northumberland, were 
order'd to attend the next 'Term, unleſs Cauſe. 2 Jones $3. Mich. 29 
Car, 2. Fry v. Hordy. 

z. The Jurors, upon differing in Opinion, agreed to be determin'd by 
buſtling Half-pence in a Hat ; it the major Part came up Heads, the Ver- 
dict was to be for the Defendant. But this Matter not appearing upon 
the Oath of any of the Jurors, but by Affidavit that two of them had con- 
fels'd the ſame, the Court, upon the firſt Motion, order'd the Entry of 
final Judgment to be ſtaid tor a fe Days only, to give the Plaintiff an 
Opportunity to procure Affidavits from ſome of the Jurors ; but it after- 
wards appearing that the Jurors were fearful to make Affidavits where- 
by to accuſe themſelves, the Court enlarged the Rule till next Term. 
Barnes's Notes in C. B. 215, 316, Mich. $ Geo. 2. Parr v. Scames and 
others. | 


(G. g. 4) Verdict ſet aide. For what, and in what 


Caſes. 
. IF a Party gives Money to a Fury who paſs againſt him, yet the Ver- It was mov d 
] dict is good; contra if it had paſsd for bim; Per Davers. Br. 15 —— ſt of 
Verdict, pl. 19. cites 14 H. J. 29. 1 
Plaintiff*s 


Glliciter, after the Charge given, and before the Verdict, gave ſome of the Jurors Money ; and this 
ting proved by the Oath ot 2 Witneſſes, the Verdict was ſet aſide by 2 Judges; Wray contra. Le. 
18. pl. 21. Paſch. 26 Eliz. B. R. Smith v. Peaze. 

But the Plaintiff and Defendant may (by Agreement between them) give Honey equally to the jury to 
defray their Charges, chere the Trial is put off, they by that means being forced to ſtay longer in Town 
than they expected, (Mich. 1649. B. S.) For by doing this the Jury cannot be intended to be made more 
fwourable to one Party than the other. So likewiſe they do where there is a Hzew, and allo give them 
Treat at equal Charges. L. P. R. 49. Tit. Agreement. 


2. If a great Tempeſt happens, the Jury may depart from the Place Br. Jurors, 
where they are to conſider of their Verdict; Per Rede, Davers, and - 13. Cites 
Tremaile. Br. Verdict, pl. 19. cites fo 7. 29. 2 

3. H if a ſudden Affray happens. Br. Verdict, pl. 19. cites 14 H. 7. Br. Jurors, 


29. Per Rede, Davers, and Tremaile. pl * cites 
4 „ if the Houſe be upon the Point of falling. Br. Verdict, pl. 19. _ Jurors, 
cites 14 H. J. 29. Per Rede, Davers, and Tremaile. 8 C. Brook 


ſays the ſame Law ſeems to be of Fire upon the Houle. 


5. At Niſi Prius a Furor was challenged and withdrawn, and after- 2 H. Hiſt 
wards went out with the Fury, and ſtay d with them above half an Hour. 2 roy an: 
And by Croke and Doderidge, this Act ſhall nor ſet aſide the Verdict, & C That 
unleſs it can be proved that they had new Evidence given after they if the Juror 
went out of Court; but it is a MiGlemeanon: in him who was chal- 8 

. . , idence, nov 
> and puniſhable. 2 Roll. Rep. 85. Paſch. 17 Jac. B. R. Parke's - riſes mer 
. iretts them 
to ou for 

that Party for whom the Verdict is given, the Verdict is good, but he ſhall be fin'd for his Miſde- 


meanor. 


6. Gould. 
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6. Gould. J. ſaid no Cafe could be inſtanc'd where a Verdict was fo 
alide, where there had been a Defence pay = Evidence, except it Were 
tor Matter diſcovered after the Trial. 12 Mod. 584. Mich. 13 W. z. in 
Caſe of Watſon v. Sutton. 

J. A Verdict by which the Defendant was acquitted in a Cimins 
Cauſe, cannot be ſet a/ide; Per Cur. 8 Mod. 202. Mich. 10 Geo. Th. 
King v. Brecknock Corporation. 

8. In Caſe upon ſeveral Promiſes, he fr Count in the Iſſue Bk 3. 
lege that Plaintiff was indebted to Plaintiff, and in the Record of Njj 
Prius the Miſtake was rect iſed without proper Leave; and it was alleged 
that Detendant was indebted to Plaintiff, The Parties Names wy, 
rightly plac'd in the Remainder of the firſt Count, and in all the other Count 
The Court held the Variance not material to the Point in Iſſue, ang 
therefore reſuſed to ſet aſide the Verdict. Barnes's Notes in C. B. zz. 
Mich. 10 Geo. 2. Johns v. Smith, cices Daniel v. Mears in this Coun, 
Mich 5 Geo. 2. 

Rep. of 9. Rule was made to ſhew Cauſe why the Verdict ſhould not be ſet 
On im alide, the (Er /1milizer) being left out in the Iſſue delivered, but inſerted in 
__ Accord. the Record of Ni Prins. It was inliſted for the Plaintiff that it wy 
ingly. amendable ; but the Court were ot Opinion that no Statute of ſeofails 
S. P. But extends to it; that it is a material Variance, and therefore the Rule 
bo Appear was made abſolute, Detendant having relied upon the Variance, and 
any bed made no. Delence upon the Trial; but by Conſent the Cauſe to be tried 
Counſel at the Sitting after Term. Barnes's Notes in C. B. 329. Trin. 7 & 8 Geo, 


the Trial, 2. Rye v. Croſsman. 

had objected ; : | 

to the ben given by Plaintiff in Point of Law (which is —_ IN tho he did not co 
examine, the Rule was diſcharg'd. Barnes's Notes in C. B. 326, 327. Eaſt. 12 Geo. 2. Grave v. Clitk. 


Io. An Action was brought by the Indorſee upon a Promiſſory Nite, 
and in the Iſſue deliver'd the Name of the Indorſor was omitted thus, (Ht 
the ſaid indors'd) and not (He the ſaid A. indors'd.) In the Record of 
Niſi Prius the Indorſor's Name was inſerted. Detendant made no De- 
fence upon the Trial, but inſiſted that this was a material Variance ; and 
the Verdict, on hearing Counſel on both Sides, was ſet aſide. Barnes's 
Notes in C. B. 330. Eaſt. 8 Geo. 2. Wreathock v. Bingham. 

11. After the Verdict ſumm'd up in the Forenoon, the Jury retir'd to 
conſider of their Verdict. Betore the Riting of the Court, they came into 
Court, attended by the Bailiff, to ask a Queſtion ; which was anſwered, 
and they were ſent back. At the Sitting of the Court in the Afternoon, 
the Judge was intorm'd = of the Furymen (2 or 3) were in Coun; 
whereupon being ask'd by him what they did there, anſwered they could ns 
agree, and were thereupon ſent back to their Fellows ; and afterwards a 
Verdict was brought in tor the Plaintifl. The Judge did not certity 
the Verdict to be contrary to Evidence; and the Court was of Opinion 
that this was a MH behaviour in the Jury, for which they are fineable, but 
not a ſufficient Cauſe to ſet aſide the Verait? ; tor the Plaintift was not in 
Fault. Barnes's Notes in C. B. 320. Mich. 9 Geo. 2. Lord St. John v. 
Abbot. | 

12. In the Declaration the Plaintiff was call'd John Fohn Shorter, and 
in the Iſſue delivered ro the Detendant, Plaintiff was call'd ob» 
Shorter. But the Court refuſed to ſet aſide the Verdict, tho? it was in- 
ſiſted that the Variance was material, and that no Defence was made on 
the Trial. Barnes 's Notes in C. B. 330. Hill, 9 Geo. 2. Shorter J. 
Helbutt. 
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(H. g) Judgment arreſted. At what Time it ſhall be See Error | 
pleaded in Arreſt of Judgment Tess The 
. | "On 
C. a) 

Nan Action upon the Caſe upon an Aſſumpſit, if the Parties de- Cro x. r-9. 
mur, And it is adjudged for the Plaintiff, upon which a Writ is pl. 12. 8. 

awarded to inquire of Damages; at the Day of the Return of it, 

Defendant may ſhew any Matter in Arreſt of Judgment; for tt 

Judgment is not compleat till the laſt Jud gment ; for the firſt is 

but - Award. D. 32 El. B. R. between Wolman and Tye an- 

udged. | 

| — Ejectment, after Verdict for the Defendant it appeared that 3 of 

the Furors had Sweetmeats in their Pockets, and thoſe 3 were for the Plain- 

tif till they were ſearch'd, and the Sweetmeats found upon them, and 

then agreed with the other 9, and found for the Defendant. But this bein 

mov'd after the Jury were diſcharg'd, and the Court not knowing which 

z to ſend for, and becauſe the 9 brought over the 3 to their Opinion, 

they would nor ftay the Judgment; but if the 3 had brought over the 9, 

it would have been Cauſe to ſtay the Judgment. Godb, 353. pl. 448. 

Trin. 21 Jac. B. R. Sely v. Flayle. 

z. The Court will not allow a Motion in Arreſt of Judgment, till the 
Plea-roll is made up, and the Verdict there entred of Record. Gilb. Hitt. of 
C. B. 38. 

4 If the Count be in Subſtance variant from the Writ, the Defendant 
may ſhew it any Time in Arreſt of Fudgment, becauſe the Court has no Au- 
thoriry to proceed in a Matter of Subſtance different from the Original. 

Gilb. Hiſt. of C. B. 41. 

5. The Court declared that for the future they would never make a 
Rule to ſtay Judgment upon a Motion in Arreſt the Jaſt Day of a Term, 
without Notice. Barnes's Notes in C. B. 170. Trin. 7 & 8 Geo. 2. Camp 
Qui tam &c. v. Gale. 

6. Alter a Motion in Arreſt of Judgment, and pending the Conſidera- Rep. of 
tion of the Court, it being diſcloſed to the Detendanr by 2 of the Ju- _ pa 
rors, that they and their Fellows being divided in Opinion, had deter- Nich * 
mined their Verdict by caſting Lots. The Defendant mov'd to ſet aſide Geo. 2 — 
the Verdict, upon an Afidavit of the Fact made by the 2 Furors ; and Comyns's 
upon hearing Counſel on both Sides, the Queſtion was, Whether after a _ 8˙8 pl. 
Mition in Arreſ of Judgment, Defendant in this Caſe could move to ſet ® © 
aſide the Verdict. And the Ld. C 4 Denton J. and Comyns J. were 
of Opinion, that tho' this Motion ſeems out of Time by the general 
Rule of Practice, yet as it is founded upon a Matter diſcloſed to the 
Detendant after the Motion in Arreſt of Judgment, and is made before 
Judgment pronounced, the Court mult receive it; and the Fact, as to 
the Jurors determining by Chance, being undiſputed, rhe Verdict was 
{t aſide. (Forteſcue J. contra) Barnes's Notes in (C. B. 321. Eaſt. 8 
Geo. 2. Philips v. Fowler. 


* 


6A (Lg) Judg- 
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dee Tir. (L. g) Judgment arreſted. Dat all be good Plea in 


E ** Arreſt of Judgment. 


8. P. Gilb. x, Man may plead ſuch thing in Arreſt of Judgment after a ver 
12. C.B. dict, as will make Error if Judgment be given. 

126. 
And Tbid. pag. 55. ſays, If the Declaration be not a ſufficient Foundation to give Judgment, this may 
be moved in Arreſt eh. Verdict, becauſe Judgment cannot be given, when it appears that tho' ths 
Fact be found for the Plaintiff, yet he has not ſufficient Cauſe of Action. 


2. Jf Debt be brought againſt an Executor upon a ſimple Contras 
made by Teſtator, tf Oectenvant will not take Advantage of it to abate 
the Writ, becauſe he ts not chargeable upon fimple Contract, but 
pleads other Matter, which is tound againſt him; this ſhall not be good 
Matter in Arreſt of Judgment. 10 i. 6. 25. falta to be adjudged. 

3. So It is in Debt againſt the Executor upon Arrearages of Ac- 

count, where he is not chargeable. 10 P. 6. 25. 
Gilb. Hift. 4. In Adlion by the Maſter for Battery of his Servant Ad damnum, Ver. 
2 ie diet was given for the Plaintiff. But becaule the Declaration did nu ſay 
1 * Per quod Servitium amiſit, tor that Reaſon the Rule of Court was, Quod 
— 2 4 querens nil capiar &c. Bulſt. 173. Trin. 9 Jac. Anon. 

e Plam- 
fuld | tion be not ſet forth, there, tho* the Verdict be found for him, he cannot have Judgment, be. 
cauſe if the eſſential Part of the Declaration is net put in Iſſue, the Verdict can have no Relation to it; and if 
it had been put in Iſſue, it might have been found falſe. And ſuch Matter, as the Foundation of the Al- 
tion not being alleg d, there is no Ground for the Jude ment; As if an Action of Treſpaſs be brought by a 
Maſter, for the Afl.ulting and Beating of his Servant, and does not ſay Per quod Servitium amiſit, 
this is ill after Verdict. 


5. In Ejectment &c. the Defendant pleaded that V. was ſeiſed in Fee, 
and leaſed to the Defendant ; and that he entred and was poſſeſs d till the 
Leſſor of the Plaintiff diſſeiſe him; and being ſo ſeiſed by Diſſeiſin, mad: 
the Leaſe to the Plaintiff, aud that the Defendant 9 and ejected him. 
The Plaintiff replied that his Leſſor was ſeiſed in Fee, and leas'd to him, 
abſque hoc that he diſſciſe4 the Detendant. The Plaintiff had a Verdict. 
It was objected that tnis was a vain Iſſue, and a Miſtrial, becauſe it ap- 
pears by the Defendant's Plea, that he was only poſſeſs d as a Leſſee fi 
Tears, and ſo could not be diſſeiſed. But adjudg'd, that tho* the Deſen- 
danr's Plea is bad, and the Plaintiſſ might have demurr'd, yet he him- 
ſelf ſhall take no Advantage of his own 111 Plea ; and therefore, tho' the 
Iſſue is join'd upon this falſe and vain Allegation, ir being found by the 
Jury that the Leſſor of the Plaintiff did nor diſſeiſe the Detendant, Judg- 
ment ſhall be for the Plaintiff upon this Verdict, becauſe it well ſtands 
with the Law ; bur if it had been found for the Defendant that he was diſ- 
ſeiſed, he ſhould never have Fudgment. Cro. J. 678. pl. 15. Mich. 2 Jac. 
Johns v. Ridler. 

6. If Declaration be Part well, and Part ill, it ſhall be good for that 
which is well declared of: But if Writ of Enquiry be executed for the 
whole, or it intire Damages be given, it is good Cauſe to ſtay Judgment. 
12 Mod. 5. Paſch. 3 W. & M. Anon. cites 1 Vent. 25. 

7. When the Recital of the Writ and the Count itſelf were entred on Re- 
cord, if there were any material Vtriance, the Detendant might take Ad- 
vantage of it, not only by Way of Plea, bur by Motion in Arreſt ot 
e after the Verdict, or by a Writ of Error, becauſe the VV ri 


ing the Foundation and Warrant of the whole Proceedings, it the. 
Plainritl 
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Plaintiff did not purſue it by his Count, there was no Authority to the 
Court to proceed in ſuch Caſes, Gilb. Hitt. of C. B. 42. 43. 
g. Upon a Demurrer, it Was r Arguendo, that if any of the 
counts are good, the Court will give Judgment for the Plaintiff; 
Bur where a general Verdict is given, one defective Count vitiates the 
whole. 2 Barnard. Rep. in B. R. 384. Hill. 7 Geo. 2. in Caſe of Cock 
v. Vivian. 


3 


(Lg. 2) Judgment arreſted. Vat ſhall be intended 
&c. Aſter a Verdict to make good the Judgment. 


IN Covenant for not offering an Advowſon, whereof the Defendant had S. C. cited 
a Term for Years, to the Plaintiff before he granted it to F. S. Iſſue — _— 
was join'd upon Non conceſſit, and found Lnot conceſſit. It was mov'd in ſaid that 
Arreſt of Judgment, that it is not alleg'd that the Grant on which the there of Ne- 
Ine was join d was by Deed, and fo no Breach aſſign'd. But it was c<fity the 


held that it was averr'd by the Verdi&; for now it being a perfe& Nardiet mult 


a 5 help, becauſe | 

Grant, it Hall be intended that a Deed was ſhewn, Hutt. 54. Lighrtoor a gr | 

v. Brightman. : thing being | 
alleg'd, 
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which in its own Nature could not be granted without Deed, unleſs the Jury had found the Deed 
they could have found no Grant at all. Io Mod ot. in Caſe of Muſton v. Yateman. 


—— — 


2. Plaintiff declar'd that he had paid the Money due on a Bill Ex- 8 
change, but did not ſay to whom he paid it, whether to the laſt Indorſee to 4, _ 
whom alone it was due; (there being ſeveral Indorſees) and therefore nitti, S C. 
t was objected that it might be paid to another, and ſo the De ſendant and Judg- 
ill liable. But per Cur. After a Verdict, as in this Caſe it ſhall be in- gente 
tended that the Money was paid to the right Party, eſpecially ſince it is |... 9. 
ad to be paid Ex parte of the Plaintiff, which could not be if it had hæſitate. 
been paid to a Stranger. And fo a Judgment in B. R. affirm'd. 

155 129. Paſch. 2 W. & M. in the Exchequer Chamber, Brunetti 
v. Lewen. 

3. Where in a Declaration there are Matters inſenſibly expreſs'd, and Show. 144 
other Matters ſenſibly expreſs'd, and a Verdict and Damages given for 8 C & 8 P. 
the Plaintiff, thoſe Damages (ball be intended to be given oe that which is 
udl laid, Earth. 131. Paſch. 2 W. & M. Nightingale and Fowles v. 

ridges, | 
4. It Damages are given ia Treſpaſs of Battery, which was declar'd of 
a 4 Time not yet come, it is the ſame thing as if no Time had been al- 
leg d; and after Verdict it ſhall be intended that another Time was prov'd. 
2dalk. 662. pl. 3. Mich. 8 W. 3. B. R. Acton v. Eels. 
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(K. g) Judg- 
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See Tit. , (K. g) judgment arreſted. Vn Thing may arreſt a 
Judgment | | | 
EN Judgment. 


1. A Matter map be alleged to arreſt a Judgment which appears il 
] 8 «| 2008 7 & Oy OOF ES I ET: 
Matter of 2. But u pa can not allege a Matter in Fact tu arreſt a Judg: 
Fact 15 bot ment which does not appear in the Record, becauſe the Parties cannot 
aſſignable 

after Ver- UV the ue. 12 ID. 4. 24. 

dict, but a | 


II rit of Error muſt be brought. Arg. ard not denied. 11 Mod. 136. pl. 2. Mich. 6. Anne B. R Falmouth 
v. Strode. ; 


3. As it is not a good {2lea to arreſt a Judgment chat s Juror Was 

challenged, and that atter a Man upon the Tales bearing the ſame Name 

was ſworn, becauſe it cannot appear to the Court that he ts the ſame 

Pere, 2 alleging by Matter in Fact that he is the ſame Per: 

12 9.4. 24 b. 

F<? _ 4 After a Verdict for the Plaintiff, the Defendant cannot ſay in 

x —_ of Judgment, chat his Attorney had not any Warrant in Court, 
becaule it may be that the Warrant was deliver d to a Juſtice of the 
Court who has not yet deliver d it to the Clerk of the Warrants, 
or it may be that he was made his Attorney by Writ. 19 Þ. 6. 7. 
Adjudged. Dubitatur 11 D. 4. 44. Contra 14 Þ, 4. 16. Curta, 

5. Q. had judgment in an Action upon the Caſe at the Aſſiſes, and Da- 
mages were given to him to 30 Il. It was moved in Arreſt of Judgment, 
that the Venire facias was de Duodecim, and that one of them did not appear, 
ſo as there was one taken de Circumſtantibus ; and the Entry in the Roll was, 
that the ſaid Juror exactus Venit, but the Word Faratus was omitted, and 
for that Cauſe the Judgment was ſtay'd. Codb. 177. pl. 246. Paſch. 
8 Jac. in C. B. Quod's Caſe. 

6. Treſpaſs for Battery and falſe Impriſoument on ſuch a Day and Place, 
the Detendant ju/tified on another Day and Place by Virtne of a Writ &c. 
and traverſed that he was guilty aliter vel alio Modo, or at another Place; 

upon which Iſſue was join'd, and the Plaintiff had a Verdict; but the 

13 was arreſted, and a Repleader awarded for the Badneſs and 

ncertainty of the Iſſue. 2 Lev. 164. Hill. 27 & 28 Car. 2. B. R. Maſters 
v. Wood. 

7. It was found by Verdict, that a Warrant of Attorney was forged, and 
Judgment enrer'd according to it was ſet aſide upon Motion. 12 Mod. 
318. Mich. 11 W. 3. Worley v. 

8. Debt upon an Award, the Defendant ſets forth a void Award, and 
pleads Performance, the Plaintiff joins Iſſue upon the Performance; Ver. 
dict for the Plaintiff And moved this in Arreſt of Judgment, and 
Judgmenr thereupon arreſted. 12 Mod. 635. Hill. 13 W. 3. Anon. 

9. If there be no ſufficient Certainty in that which is the Gift of the Ac- 
tion, there is no Foundation for a Verdict; for it can't appear whether 
the Damages given by the J be proportionable to the Demand, or 
whether it be extravagant and exceſſive, and ſo there would be no Power 
to attaint the Jury if they ous an ill Verdict, and if no Verdict can be 
Ar 1 ſuch improper Allegation, there can be no Judgment. G. Hit. 
0 98. | : 

So where 10. The Copy of the Iſſue deliver'd concluded & preditFus querens ſemi 
2 * liter, whereas it ought to have concluded & prædic᷑tus defendens &c. the 
ere inſerted Court ſaid, that let it be ever ſo immaterial a Miſtake, it is irregular 
in the Paper- and as it is in the Copy of the Iſſue, we muſt ſtay the Judgment * 


G. n 


* — * — — 


* —— 0 — 


. 1 Barnard. Rep. in B. R. 58. Trin. 2 Geo. 2. Scrimpthaw V. Book, in join- 


1 , 
proctor. | 2 the 


urtitr's; but in the Record the Plaintiff 's Name wa inſerted, and the Iſſue properly join'd ; it 
fever ſet aſide the Verdict for that Reaſon ; but 2 Iſſues being join'd, and 152 erdict bout 
br the Plaintiff, the Court refuſed to make any Rule. Barnes's Notes in C. B. 329. Eaſter 6 Geo. 2. 
Thompſon v. Simmons. 


11. In Trover, Defendant pleaded Non aſſumpſit, and thereu on Iſſue Rep. of 
was join d, and Plaintiff obtain d a Verdict. It was moved for Defen- Pract. in 
dant in Arreſt of Judgment, and the Court made a Rule to ſtay the En- 24 116. 


ry of final Judgment, till Cauſe ſhe wn by the Plaintiff, Barnes's Notes Geo. . G , 
in C. B. 316. Mich, 8 Geo. 2. Noble v. Lancaſter, the Iſſue be- 
ing immate- 


rial, Judgment was ſet aſide and a Repleader order'd. 


(K. g. 2) Variance between Verdi and Declaration, de Miſcalt- 


ing. 


. IF the Words in Action upon the Caſe leſt out of the Declaration See Infra, pl. 
make a material Variance from the Mords found by the Verdict, © 
the por ſhall abate, My Reports 14 Ja, Sr F. Hdnam and Mayo 
pct Curiam. | 
2. So if more be put in the Declacation than is found by the Ver⸗ 
8 if it be material the Action ſhall abate. My Reports 14 Ja. 

uria, 

3. Ika Man brings Action upon the Cale for ſaying, Thou pro- 
curedſt 8 or 10 of thy Neighbours to perjure themſelves, and the Jury 
find that he ſatd, Thou haſt cauſed 8 or 10 &c. this is a material Da- 
tance ; for he may be a Remote Cauſe, that is to ſay, Caula fine 
qua non, without Procurement. M. 4 Ja. B. N. between Fenn and 
Muttca, by Tanfield. 

4. It there be a Variance between the Verdict and the Declaration Roll. Rep. 
in an Action on the Caſe tor Words, either by Way of Surplus or De- 22 P. 
ect in the Declaration, yet if this Matter of the Dartance be not ma- fc 1a. 
terial in the Extenuation of the Action or Damages, the Action will lie 11; S0 
notwithſtanding the Variance. My Reports, 14 Ja. Sr F. * Hanam + And. 119. 
2;ainſt Mayo, per Curiam, And fo between f Boon and the Biſtep pl 168. Trig. 


f Coventry aud Lichfield. — n ” 


pl 283. 
Broughton's Caſe S. C. S. C. cited Cro. E. 192. — S. C. cited Roll. Rep. 428. in Caſe of Sid- 


wm v. Mayo. 


5. As if the Declaration be that the Defendant ſaid that the Aker great 
Plaintiff is a ſtrong Thief, and the Verdict find that he ſaid that he p15 2 
was a Thief, yet the Action lies; for the Word ſtrong is not mate- judgment 


tial, D. 6. E. 6. 75. 22. to recover 

| | upon rhe ſaid 
Verdict D. 75. pl. 22. Mich. 6 E. 6. Burges v. Warenford — Dal. 9 pl. 3.7 E. 6. S C. — 8. C. 
cited Roll Rep. 428. and that it was adjudged no Variance, becauſe it was not material. 


6. So if Declaration be that the Defendant ſaid, I ſay &c. and the Koll Rep. 
VerDict find that he ſaid I affirm, or I doubt not &c. the Action lies ; 420, cites 


for this is not material. Py Reports, 14 Ja. texts Caſe. 


[This is the 
Caſe of Eext v Yeomans, 4 Rey. 15. b. pl. 5 but I do not obſerve that Difference taken there.] 
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See Infra, 7. So if the Oeclaxation be that he ſaid That the Plaintiff would d. 
pl. 25. S. C ſuch a Thing, and the Verdict finds that he laid I chink in my Con- 
ſcience that he would do the Thing tc. the Action lies; for it ig ng 
a material. Variance. Py Reports, 14. . Fo. Hduam and May, 


111 ad) d. ö 

Roll Rep. . Bas if the Declaration be that the Dekendant ſald That the 
428 pl. 20. Plaintiff, being a Merchant, is a Bankrupr, and the Verdict finds 
338 that he {aid That he would be a Bankrupt Within 2 Days, tho both 
v. Mayo, Mords are actionable, yet it is a material Vartance ; for they are not 
per Haugh- the ſame Mords. My Reports, 14 Ja. B. | 


ron . quod 
fuir conceſſum, per Doderidge; becauſe they are different Words from thoſe mentioned in the De. 
Claration, 


Roll Rep. 9. So if the Declaration be that Defendant ſaid that the Plan. 
Her f tiff is a Thiet, and the Verdict finds that he laid Thar he ſtole a Horſe, 
Swenham this is a material HDariance, y Reports, 14 Ja. 


v. Mao, 
Per Haughton * 


Cro. J 328. 10. In an Action of Debt for not ſetting forth of Tythes, upon 2E. 
pl. 6.8. C. 6. if the Plaintiff declares That J S. was Parſon, and leaſed the 

2 'Tythes to him for 5 Years, if he ſo long ſhould be Parſon, and ſhould 
Fol 718. ſo long live,“ and the Jury find that he leaſed them for 5 Years, if he 
CEN ſhould ſo long live, without the Words And ſhould continue J2arſon, 
1 pet this is not any matertal Dariance ; becauſe the Addition of the 
the Ground (atd Words is no more than the Law implies; tor the Leaſe deter: 
of the Ac Wines by his Deprivation or Refignation, and fo tho” it be an Addi 
way Soar is tion in Yords, yet it is not any in Subſtance. Tr. 11 Ja, B. B. 
fag <4”. between Wheeler and Haydon, und P. 11 Ja. Adjudged. 


rat ion found- 
ed upon the Leaſe, but upon the Carrying away the Tithes, and the Allegation of the Leaſe is ovly in 
Inducement to the Action; and the Jury finding a good Leaſe and Title, tho* not exactly as alleged, 
the Plaintiff ſhall have 1 tut had Debt been brought an this Leaſe, ſuch Variance perhay; 
had been material, the Leaſe being the Ground of the Action. Brownl. 125. S. C. adjourn'd, the 
Court being divided. 
Mo. $34. pl. 1121. S. C. and by 5 ]. contra 


aughton, that the Variance is not material 


Cro. E. 503. 11. In an Action upon the Caſe, if the Plaintiff declares that tic 

22 8 Defendant ſaid theſe Words of her, ſcilicet, Thou arc a villainous 

by ms 2-4, Quean, and a murderous Quean, tor thou didſt murder my Wite; {0 

and Fermer; ſhe ſuppoſes the Mords to be ſpoke to the ]laintiff herſelf in the 2d 

but Gawdy Perſon, and the Jury find that he ſpoke the lame Words of tic 

Orca m Plaintiff to one J. D. in the zd Perlon, fcilicet, She is &c. this 1s 

and there, d material Variance, ſo that they cannot be intended to be the lame 

fore it was Words; and it ſhe thould recover upon theſe words, ſhe might alle 

adjourn'd. recover upon the other Words. * 38, 39 El. B. K. betweei * 

wu * 2 Bliſſet and Fobhnſon. . 10 Ja, B. R. between + James and Harris, 

fra, 8. C. per CANS 3; the Plaintiff being abſent at the Time of the 
peaking. 1 | 

12. In an Action upon the Caſe, if the PlaintiT declares that 

the Defendant ſaid of him He is a Murderer, and the Jury find that 

he ſaid that He was a Murderer, this is not any material Dariance ; 

tor when he ſaid He is a Murderer, it is not intended that he did the 

Act in præſenti, but before. M. 38, 39 El. B. G. Agreed. 

2 Bult. 56. 13. In an Action upon the Cale, if the Plaintiff declares that the 

>. © and Defendant ſaid theſe Words to the Plaintiff Thou art cc. and the 

u. Jury find that he 1aid of the Plaintiff Thou art &c. and that the Plain- 

. held the tiff was preſent at the Time of ſpeaking the Mordg, this is not any 

Verdiet material Variance, inaſmuch as the words are the ſame, 9.10 


good, and Tq, B. R. between James and Harris. Agreed. 


—2 Bulit. 83. S. C. 1 by 3 J] for the Plaintiff; but Haughton contr.. | 
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Trial. 463 
14. In an Action Upon the Cale, tf the Dlaintiff declar at that the 
Defendant ſatd theſe Words to the plain d Thou art = 2 e Plaintiff 
Jury find that he ſaid of the Plaintiff Thou arr &c. and that the Plain- — hie 
tit was abſent at the Time of ſpeaking of the Words. It ſeems that Jude ment; 
the laſt Part of the Verdict is not contrary to the firſt Part, and yet bar Fleming 
it is not any material Variance, the Yorvs being all one, Bult. <t-J;< <on- 
tatur. Y. 10 Ja, B. R. between James and Harris. / Cate 8 i 


frer wards 
ended by Compoſition, and ſo no Judgment was given. 


15. Jn an Action upon the Cale for theſe Words, If Sir John. Sid- Roll Rep. 
denham might have his Will, he would kill all the true Subjects in 2 pl. 20. 
England, and the King too, and he is a Maintainer of Jaapiſtry, ann Jac 5 K 
of rebellious PDerſons; and the Octendant pleaded other Words, *4;udgea 
abſque hoc cc. And the Jury find that he ſpoke theſe Words, vide⸗ for the 
licet, I chink in my Conſcience that it Sir John Siddenham might have P —. wn 
his Will &c. and all the other Words; it ſeems this is a material 3 C . 
pariance, ſo that the Plaintiff cannot have Judgment; for though juaged for 
the Words found will bear Action as well as the Words in the De- the Plaincif, 
claration, yet the Words tound are not fo abſolute as the Words in J., J. 
the Declaration, nor move Credit in the Ear fo fully as the Words 3 — 
in the Declaration, which is the Force of a Slander, and then they ton doubt- 
are not the fame Words in Force and Effect. Hobart's Reports, <4; bur the 
:43. between $:44eabam and Man, in Writ of Error, tho' Judgment er res 
was given for IPlaintitk in King's-Bench. Wand him. 

agment for the Plaintiff, Afterwards a Writ of Error was brought in the . 
there Hobart, Winch, and Denham were of Opinion that the Verdict was found for the Defendant, the 


Words found by the Verdict varying from thoſe mention'd in the Declaration; But 4 others being of a 
contrary Opinion, the Judgment was aftirm'd, Mich. 16 Jac. Hob. 180. pl. 217. S. C. 


16. Ik the words are latd in the Declaration, I know him to be a Hob. 181. 
Thiel, and it be found I think him to be a Thict, this 1s a material 33 we 
Dartance. Hobart's Reports, 244. the Caſe of 


Sydenham v. Man. 


17. In an Action upon the Caſe, if the Plaintiff declares upon an DAI 
Afſumptit to be pertorm'd on Requeſt, atter the Return of the Defen- Fol. 719. 
dant trom L. to N. and the Jury find the Promile to be made to be 
perforim'd after the Return ot the Defendant trom L. to N. without any 
Requelt, in Law there needs not any Requeſt ; but the Defendant 
at his J2ertl ought to peform it within a conventent Time aitcr his 
Return, this is a material Hartance, and ſo not the tame PDromile. 

3's 32 75 * Peeter and Carter, udjudged. Reported 

* 3 I, 32 * + + 

18. In an Action upon an Aſſumpſit, if the Plaintiff declares that 
the Defendant was indebted co him in 221. 108. and promiſed to pay 
it upon Requeſt, and the Jury find that the Defendant was indebre 
to the Plaintiff in 101. for a certain Thing, and in 121. 10s. for ano- 
ther Thing, without finding any Special Ag, this is a mate⸗ 
rial Hartance ; for he has declared upon one Allumpüt where there 
are 2 ſeveral Aſſumpſits in Law, which cannot be one and the ſame 
Promiſe, Tr. 4 Ja. B. R. between Barker and Rowle. Held, 

19. In an Ejectione Firmæ of 20 Acres of Land, ff upon Mot; Bultt 185. 
Guilty pleaded; the Jury find him Guilcy of the Moiety only, and oY: _ 
Not Guilty of the Relidue, yet the Plaintiff ſhall have Judgment, 7owycr v. 
P. 30 El. B. R. Scabright's Caſe, adjudged. M. Ja, B. by Coke Frankun, 
8 e. Ule, My Reports, 14 Ta, between Cooper and Franklin, Con- <ies it to 

0 


m. Bracebridge, 44. b. 0 addged. 


Wtra to Bracebridge's Caſe, in Pl. C and the whole Court faid to the Plaintiff, that his beſt way 
would 


| 
| 
| 
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would be to have a Judgment for a Motety as a Coheir.— Roll Rep. 385, 386. S. C. in a Nora at th. 
End ſays, it was argued that where an Ejectment was brought for the whole Land, and the Plaintif 

Title to a Moiety only, that he ſhould not have Judgment for any Parr, unlefs he ought to have it 10 
all, according to Pl. C. Bracebridge's Caſe, 424. b. and afterwards according to the Reſolution a 
ſaid, Judgment was given for the Plaintiff for the Whole. Cro. J. 400. pl. 9. S. C. but S. P. does no 
appear. 


20. Jf a Man brings Treſpaſs of 20 Todds of Wool, and upon the 
General Jſſue pleaded, the Jury find the Defendant Guilty of 2, 
Fleeces ot Wool, yet it is a good Verdict, and no material Variance, 
Tr. 42 El. B. B. between Nin and Tuckwell, adjudged. 
* Orig. is, 21. So in Treſpals ot a Cart- load of Corn, tf the * Jury upon Not 
(Defendant) gutlty pleaded, find him Outlty of 20 Sheats of Corn; this ts a good 
Verdict. Tr. 42 El. B. R. Per Curiam. 
22. If in Ejectione fitmæ, the Plaintiff declares upon a Leaſe made 
by 2, and gives in Evidence chat one of the Leſſors was Leſſee for 
Lite, the Remainder to the other; this is a material Variante 
from the Declaration, malmuch as it is only the Leaſe of the 
Tenant for Life. M. 10 Ja, B. R. between England and Long ab; 
judged. 
23. So if a Man Declares of a Leaſe made by 2, where the one has 
nothing in the Land, and fo void for him, yet it is a material va 
riance. Mich. 10 Ja, B. R. between Kgland and Long adjudged. 
24. So if a Man declares of a Leaſe made by Baron and Feme, and 
gives in Evidence a Leaſe made by the Baron alone, this is a mate: 
rial Dartance. P. 10 Ja. B. B. adjudged. 
25. Ika Man declares of a Leaſe made by 2, and it appcars upon 
the Evidence that the 2 Leſſors were Tenants in common, and ſo ſebe 
ral Leaſes; this is a material Vartance, Mich, 10 Ja. B. B. 
Jer Curiam, and ſaid to be ſo adjudged. 
26. Bur otherwiſe it is, if it appears upon the Eyidence that the : 
Leflors were Coparceners ; for it is one Leaſe being made by them. 
. 10 Ja. B. N. 
27. In an Action upon the Caſe upon a Promiſe againſt an Admini- 
ſtrator, if Plaintiff declares that Teſtator was indebted to him in 551. 
and Defendant, being Adminiſtrator, in Conſideratione &c. promiſed to 
SAL pay its and upon Mon aſſumpſit pieaded, if the Jurp find chat he al- 
* Fol. 720. ſum'd to pay 30 1. Parcel ot the 55 1. but not the Kelidue; this 18 d 
material Variance between the Occlaration and Verdict. So the 
Ptaintiff ſhatl not have Judgment; for it is not che ſame Promi. 
Trin. 14 Car. B. N. between &72ch:1man and rhe Bifhep of Offer; ill 
Ireland, upon Writ of Error upon Judgment in Jreland, And 
the Judgment revers'd tor this Cauſe among others. Juitratur. 
Dill. 13 Car. Rot. 1141. 
28. In Action of Waſte for Cutting and Selling of Trees, upon Nd 
Waſte done pleaded, if the Jury find that he eradicated the Trees, and 
did not cut them down; thts is a Vartance. Trin. 7 Ja. in the 
Common Pleas, Ha : 
29. In an Ejectione Firme, if the Plaintiff declares upon a Le! 
for Years of 3 Acres, and in Evidence he ſhews but a Leale ©! 2 
Moiety; this is a material Variance; for it is not the ſame Leale. 
Paſch. 3 Ja. B. between Brom and Rllis, Per Curiam. 
Cro. J.292. 3o. In a Prohibition, if the Plaintiſf declares upon a Preſcription in 
112 1 Modo Decimandi, videlicet, that every one who has 75 Lambs, or un- 
5504, 5s der ), ſhall pay to the Parſon an Halfpenny for every Lamb, and the 
not S. P, Jury find that the Preſcription is ſo, but that ir goes further, that 11 he 
has more Lambs than 7, that then che Parſon thall have a Lamb, and 
that he ſhall pay to the Pariſhioner an Hal ſpenny; this is not the ſamc 


Preſcription, and therefore he has failed in his JIreſcription 3 — 11 
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ght to have rehears d all the Preſcription. 1. 7 Ja. B. betwee 
00 and Dodd, Per Curiam. « 

31. Aſſiſe in Weſt Chamel ; the Tenant pleaded to the Afſiſe, and gave in 
Evidence that he recover d this Land in Cunhed againſt A. and the A/jiſe ſaid 
that the now Tenant brought Writ in Cunhed, of which Weſt Chamel is a 
Hamlet, againſt A. which A. infeoff d this Plaintiff pending the firſt Writ, * Orig. is] 
aud the now Tenant recover'd againſt A. and the Tenant in Aid of the, VerditF (Camel) 
few Record of the Recovery in C. near M. And therefore, becauſe his 
Record is contrary to the Verdit?, the Verdict ſhall nor ſerve him; and the 
Plaintiff recover d. Quod nota; tor now C. & V. each of them ſhall be 
taken a Vill by itſelf. Br. Verdict, pl. 73. cites 14 Aff. 9. 

32. In Caſe againſt Sheriff tor an Eſcape, it was found that the Party 
was taken in Execution by the former Sheriff, and not by Defendant, bur de- 
livered by him to Defendant ; yet the Impriſonment and Eſcape being 
found, Plaintiff had Judgment. Cro, J. 380. pl. 8. Mich. 13 Jac. B. R. 

The King v. Andrews. 

33. In Treſpaſs for taking one Parcel [of Cloth] containing 18 Yards, and 
aut her Parcel, containing 20 Tards, and for two other Parcels, the Jury 
fund, as to the 5 Parcels of Cloth, that the Defendant was guilty. But up- 
on a Writ of Error, the judgment was revers'd; for it thall not be in- 
tended that one ot the 11t Pieces, containing ſeveral Yards, were in 
different Parcels; and then the Jury have found the Defendant guilty 
of taking 5 Parcels, whereas the Plaintiff had declared only of taking 
4 Parcels. 2 Roll. Rep. 415. Paſch. 21 Jac. The King v. Hoskins. 

34. Hjectment was brought of 4 Rectory, and upon Not guilty pleaded S. C cited 
the De fendant was found Guilty of Tithes without Glebe, and could not Lt 62.1n 
have Judgment. Palm. 413. in Caſe of Haynes v. Strowder, Arg. 135 N N of 
cites it as the Caſe of Dellabat v. Huddleſton ; and the Counſel of the Stroud. 
other Side agreed this Caſe, becauſe the Glebe was the Principal. And 
Crew Ch. J. ſaid he remembred the Caſe; and Jones J. faid that it was 
not found in that Caſe that the Tithes were Parcel of the Rectory. 

35. An Error was aſſign'd, becauſe Plaintiff counted of a Grant by IV. Godb. 139. 
S. Knizht ; and it was found he was not Knight; and ſo it being a void 4 
Grant by that Name, and the Declaration untrue, Judgment therefore 8. P. gc. 
ought to have been tor the Defendant. But all the Court conceiv'd, al- not appear. 
tho' it is lound that he was not Knight at the Time of the Grant, yet it — Jo. 215. 
is not material; for the Iſſue being whether W. S. granted &c. that l 5: "ng 
Finding is idle and ſuperfluous, and is not material; and Judgment in jury — 
C. B. was affi rm'd. Cro. Car. 174. pl. 19. Mich. 5 Car. B. R. The that the 
Earl of Pembroke v. Boſtock and Green. Grant was 


36. But peradventure it the Iſſue had been upon that Grant to Walter EI: vi 
Sands Knight; and the Matter had been found, ic had been material. Kot. by the 
Cro. Car. 174. in 8. C. | Name of 

| : W. S. Eſa; 
But the Court una Voce held it no Variance, but that the Verdict maintain'd the Declaration, and 
found a good Grant by Sir W. S. which was the Iſſue. Litt. Rep. 181. S8. C. Arg. 197. S. C ar- 


gued 223. Mich. 4 Car. in C. B. adjudg'd for the Plaintiff, niſi Cauſa. 


37. A. covenanted to pay B. ſo much a Ouire for copying Bills, Anſwers 
&. And in an Action brought, it was found that the Defendant had not 
paid for 5 Oftires and a half; and fo Damages were given for more than 
was in the Covenant, which was only to pay ſo much by the Quire, and 
does not mention any Halt-quire. And tor this Reaſon Judgment was 
areſted. Stile 12. Paſch. 23 Car. Needler v. Gueſt. 

38. The Declaration was of an abſo/ute Leaſe for 1 Nears, and the Ver- 
dict has one it a Leaſe at Will, and ſo it is not a Demiſe Modo & For- 
ma, as the Plaintiff had declared. And this is a Variance in Subſtance, 
and not in Form only; Per Curiam. Carch. 204. Hill. 3 W. & M. 
B. R. Cudlip v. Rundle. 

6 C 39. If 


— — bt ate — 8 
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39. If the Defendant to an Information of Uſury pleads that he nei 
ther had nor did take the aforeſaid 20 I. for Intereſt &c. Upon which the 
Plaintiff takes Iſſue, and the Jury find that the Defendant did take 10 
Way of Uſury ; this ſhall not be accounted a Variance from the Iſſue 
Brown's Anal. 12. 13. f 


766 


(K. g. 3) Penire facias de Novo. 


1. T F a Venire facias be quaſh'd for Conſanguinity in the Sheriff, q 
Venire facias de Novo ſhall be granted co che Coroners, 19 


+ 4. 4. 
2. If at the Return of an Inqueſt upon a Venire factas, a Wi: 
comes from the King not to proceed Rege Inconſulto, by which it is 
awarded that he ſhall ſue to the King, and after a Procedendo comes, q 
new — factas ſhall iſſue, and not a Habeas Corpora. 22 E. 
3. 15. Bs 
Treſpaſs 3. In Audita Querela againſt 2, if the one dies after Iſſue join'd and 
againſt 2, Niti prius ſued, and after one of the Detendants dies, d Venirè fact? de 


who plead Novo ſhall be awarded. 11 R. 2. Brief 638. But ſee 4 Þ, ». 7. 


Nor att bene In Action upon the Statute of K. againſt 3, I one dies aſter Ifiue and 


one dies, the before Verdict, and yet Proceſs continues atterwards againſt all 3, and 
Wrir ſhall upon a Diſtringas an Inqueſt is taken againſt all, pet this is no Cauſe to 
not abate, arreſt Judgment, inaſmuch as the Writ is not abated againſt the 
but a new : , 

Venire fa. Other 2, and the Proceſs and Jnqueſt void againſt him who 1s 
cias ſhall DCAD. | 

iſſue; for 

it cannot be continued againſt a dead Perſon, nor the Proceſs which was againſt two, cannot be conti- 
nued againſt one only. Br. Ven. ſac. pl. 11. cites 7 H. 6. 21. 

$o ho as three were received 25 Default of the Tenant for Life, and join'd Iſſue, and Venire facias i ned 
and was return d, and at the Day it was ſhewn that one of the 3 was dead, and yet the Iſue ſtœd by 
Award, and Venire facias de novo was awarded. Br. Iſſues Joines, pl. 41. cites 19 E. 4. 4. Br. 
Reſceit, pl. 114 cites 8. C. 

But where an Action was brought againſt B. and C. they both join'd Iſſue, and B. died. A Ven. fac. was 
awarded to try the Iſſue between both, which was done, and found for the Plaintiff who ſurmiſed B. Death, 
and had Judgment againſt C. Reſolved to be no Error, rho' it iſſued againſt a dead Perſon, becauſe one 
of the Defendants being alive is ſufficient. And ſo Judgment affirm'd. Cro. Car. 426. pl. 17. Mich, 
11 Car. B. R. Tyffin v.. Jo. 367. pl. 8. S. C. accordingly, by the Name of Tippen v, 
Fenton. 


4. After an Inqueſt ſworn and charg'd, if any of them die before 


. a new Venire facias ſhall not iflue, but a Tales. Quare, 
12 Y. 4. 10. 
5. In an Information upon the Statute of Uſury, becaule the De⸗ 
eendant took 8 8. et unum Podium Tritict, for Intereſt tor the 
* Fol. 721. * IL pan of certain Ponies, where the 8 8. was according to 8 l. in 
U the 1001, and the Buſhel of Wheat more than the Statute allows; bit 
the Record of Niſi Prius was Unum (Modum) tritici (for Modium) 
upon which the Plaintiff at the Aſſiſes was nonſuited, but the Record in 
ourt good and right, ſcilicet, (Modium) and becauſe if this Non 
ſuit ſhould be recorded in Court, and the Party put to a new Jnfor- 
mation, no Information would lie, inaſmuch as che Year and = 
is yu and no Default was in the Plaintiff, but only of the C 
of the Nifi Prius; therefore this Nonſuit ſhall not be recorded, but 
a Venire factas de novo ſhall be awarded. Paſch. 9 Car. B. R. 
between Halls and Sanders, Per Curiam. Intratur. Pill. > 3 
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Rot, 101. But it is not granted, becauſe the Record was not 


* After Jſſue, if at the Niſi Prius a Protection be caſt for the De- * Br. En- 
jendant, which is repealed before the Day in Bank, yet becauſe his queſt, pl. 18. 
Default is exculed at the Niſi Prius by the Protection, and the 70 8. C 
Stocels agatnit the Jnqueſt is diſcontinued, a Venire facias de novo 12 #% 
fal be granted, 21 . 6. 20. b. * 14 . 4. 23. b. ; makes Men- 
tion that the 


Vi Prius evas put in before the Tuſtices of Niſt Prius, the Inqueſt is demandable only at the Day of Niſi 
Prins, and not at the Day in Bank; and contra where the Writ of Niſi Prius and Record is not put in before 
the Juſtices of Niſi Prius; for then they are demandable at the Day in Bank, and then the Proceſs is not 
diſcontinued. Contra ut ſupra; and therefore per tot. Cur. the Plaintift ſhall have new Proceſs againſt 
the Inqueſt — Br. Diſcontinuance of Proceſs, pl. 13. cites 8. C. Br. Protection, pl. 38. cites 
& C.——Br. Default, pl. 27. cites S. C. 

In Debt they had Niſi Prius, and to this the Defendant caſt Protection, by which the whole Inqueſt «cas 
icharg'd, and the Protection was repeal'd after the Niſs Prins, and before the Day in Bank; and therefore 
per Cur. It is as if - had been, or no Protection caſt, and therefore ſhall have new Venire fa- 
cias, and not new Niſi Prius againft the firſt Jury. Br. Ven. fac. pl. 38. cites 11 H. 6. 14. Br. 
Enqueſt, pl. 88. cires 8. C. — But Br. Venire facias, pl. 27. cites 5 k 4. 2. That no new Venire facias 
hall be awarded chere Protection is caſt at the Niſi Prius, and repeal'd at the Day in Bank. But ſays that the 
fame Year, fol. 3. is contra, where they took rhe __ a new Venire facias was awarded in ſuch a 
Caſe; therefore quære for Contra the fame Year, fol. 4 Br. Ven. fac. pl. 27. Br. Proceſs, pl. 
111. cites 5 E 4 3. That in ſuch Caſe a new Venire facias ſhall iſſue; for the Jury is without Day. 
But ſays that Ibid. fol. 4. is contra, and Diſtreſs awarded againſt the firſt Jury; for they have Day in 
Bank, which ſeems to be the beſt Law ; for the Partics have Day in Court, and it is agreed there; 
Quod nota. But the ſame Year 36, new Venire facias was awarded; and it is ſaid there, that it has 
been done both Ways. Br. Ibid. 

But where Protection is caſt at the Day of Niſi Prius, and the Juſtices take the Jury de hene Eſſe, and at 
tle Day in Bank the Protection is allowed, the Inqueſt ſhall be re-charged by Ketummons, Per Priſot; 
tor now the firſt Taking is void. Br. Enque ſt, pl. 86. cites 35 H. 6. 44. 


J. Ik after the Inqueſt return'd by Habeas Corpora, the Parol be put 
withour Day by Aid of the King, and atter a Procedendo comes, and 
Reſummons is ſued, a Venite facias de novo ſhall be granted; for 
the * may return another Pannel immediately. 21 E. 3, 


5 In a Przcipe quod reddat one pray*d to be received for Default of 
the Tenant, and Demandant counterpleaded the Receipt, and they 
were at Iflue, and ar the Venire facias return'd the Sheriff return'd the 
Writ with the Pannel at his Suit, and alſo 4 other Writs with Pannel 
by Procurement of the Tenant by Receipr, by which Plaincilt prayed 
that he might ſue againſt the Inqueſt according to the firſt Writ which 


Ic had commentc'd ; tor the Pannels do not agree in Name of the Ju- 

tors: Bet inaſmuch as the Court cannot know whether he ſites the 

firſt Mrit or the ſecond, he ſhall not ſue upon the one or the other 

for the Suſpicion, but he ſhail ſue a Venire factas de novo, and the | 
Sheriff ſhall be amerc'd for returning 2 Pannels, as above, to one 
Original. 5 E. z. Challenge 6. 

9. Tf a Treſpaſs be laid in Gray's-Ion Lane in Middleſex, and upon Cro. J 555. 
Not guilty pleaded the Parties are at Jſſue, and the Niti Prius Roll yl. 8.5. C. 
s made Grave's-Inn Lane, and after tbe Jury are ſworn this Fault is 5.15 
found, upon which the Plaintiff is nonſuited, and the Nonſuit enter'd, * pl. 422. 
t the Blaintiff ſhall have a Venire facias de novo, becauſe he C accord- 
nnſuited upon another Record, [and] not upon the Record in ing — 
Court. Tr. 21 Ja. B. B. between Yung and Hngleſield adjudged, 8 C cord. 
tie which Intratur JI, 21 Ja. Rot. 111. And in this Cale A ingly, by 


Precedent was cited in 9 Ja. B. R. one 15 land g Cale adjudged 15, 60 
idge; b 
Haughton ] ſeemed contra. But it was reſolved that a new Diſtringas ſhould i »4 D 


10. In a Ceſſavit, if the Parties are at Iſſue whether the Mother ofs Rep 66 a. 
te Plaintitf be endow'd of Part of the Seigniory, and Plaintiff of the in LOue- 
Relidue, das Cale, 


| 
| 


ä ram 
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cites . E. Relique, or whether the Father of the Plaintiff granted it oyer to another 
8 Wet, Wh and the Jury find that the Mother is indow'd of Part, and that the 
not ap. 


ſs the Father of the Plaintiff did not grant the Reſidue, and they do 
Inqueſt portion the Services AS they ought, and fo the Verdict is not full; and 
found Part theretore a Ventre kacias ſhall iſſue againft the firſt Jurorg. 13 


to be held of gs 3, * 
the Deman- 8 


+ 5+ 
dane, but 11. Ard tt {eems they ſhall inquire all de novo, and not only of 
did not find this Point which is omitted. 18E, 3. 50. Quere. 
what Ser- | 
vices it was held by, nor what Arrearages were due; fo that the Verdict was not fully taken, a Ve. 
nire facias de novo ſhall be awarded to return a new Jury, and not a new Niſi Prius to try the {ms 
Iſſue again by the ſame Jury. 

If Inqueſt be well talen in Part, and ill in the reſt, it ſhall ſtand in Part, and ſhall be newly inquired 
for the reſt; aud this ſeems to be by a new Jury. Br. Enqueſt, pl. 99. cites 9 H. 4. 7. and Fitzh. En. 
queſt 33. Br. Verdict, pl. 89. cites 8. C. 

* This ſcems miſprinted, and that it ſhould be (50) 


12. In Replevin, if the Jitie be Whether the Diſtreſs was taken our 
ot the Fee of the Avowant, and it is tound that it was, if they do no. 
1 of the Damages, a Venire Facias de novo ſhall be granteg. 
18 E. 3. 55. ä 

ANALY 13. In an Action ok Battery againſt 3, if they plead 3 ſeveral Iſſues, 
Fol. 722. AND upon a Mrit of Miſi Prius 2 ot the Iſſues are found for the 
Wa tor Plaintitf, and Damages tax'd, bur nothing is found for the 3d Iſſue one 
Fd; var Part Way Or other, this 18 a Miſtrial, and a Ventre Factas de novo ſhail 
of the Mat- iſſtie. D. 8 Car. B. R. between Ludlow and Binneon, adjudged; 

rer put ” this being moved in Arreſt or Judgment. 


Iſue, an TRE ; 

ſays nothing as to the reſt, the Verdict is ill, and a Venire Facias de novo ſhall Iſſue, if no adgment i; 
given; but if Judament is given upon ſuch Verdict, it ſhall be reve/ſed ; per Cur. 2 Ld. aym. 1521, 
Paſch. 1 Geo. 2. in Caſe of the King v. Hayes. 


Where an 14. Ju d Writ of Valore Maricagii, if the Iſſue be upon the Tenure, 
arr * 4 And at Miſi Peius it is und tor the Plaintiit, and Damages and Coſts 
Fe Ferdi given by the Jury, bur che Value of che Marriage is not found, uit 
3s imperfect, Omitted By the Jury, this Default of the Jury thall not be ſupplicd 
a new Ve- by à Mrit of Inguity thcreot; but a Venire Factas de novo ſhall be 
TT ranted, becaule the Verdict is * nor perte&t ; and it the Jury had 
awarded. FOUND the Value an Attaint would lie, if it had been unreaſonable; 
Jenk. 283. AND when it the Zury [(oud | find a Thing whereot an Attaint would 
pl. 13. lie, and they omit it, it ſhail not be ſupplied by an Inqueſt of Office 
whereof no Attaint lies, in JIrezuvice of the Parties. Co. 10. 
Cheyney, 119. Adjudged. 
15. In a Detinue, tf the Jury finds Damages and Cofts, and no 
Value, as they gught, this ſhall not be ſupplied by Writ of Inquit) 
of Damages ; But Venire Facias de novo thall be granted, Co. 10 
eyaey, 119. U. | 
16. In a Quare Impedir, ti? the Iſſuc be found for the Plaintiſſ, but 
by Negligence the Jury do nor . inquire of the 4 Points, ſcilicet, Oe 
Plenitudine, Ex cujus {relentatione, Si tempus Semeſtre tratt 
lierit, and the Value of the Church by the Bear ; this ſhall be lup⸗ 
plied by Writ of Inquiry without any Venire Factas de novo, be 
caule the Court ex Officio ought to have charged the Jury with thoſe 4 
Points of Jnquiry, and if the Jury had found them, no Attaint would 
lie; for it was, as to this, an Jnqueſt of Office only. Co. 10. C- 
ney, 119. Ollbitatur 4 Ma. O. 135. 
2 Bulft. 279. 17. In Writ of Annuity, tf the Tfſtg be found for the Plaintiff, bu! 


Name ae the Jury do nor aſſeſs any Damages or Colts this ſhall not be ſupp''3 
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7a Weit of Inquiry ; but a Venire Facias ve novo ſhall be grantey Dart and 
"the Cute aforeſaid. Co. 11. — 56. vo wall be granted Bentham 


| Mich. 12 
Roll Rep. 88. pl. 48. Bent v. March, 8. C. [But neither 11 Rep. nor 2 Bulſt. nor Roll's 


— mention any thing of the Ven, Fac. de novo; but that a Writ of Inquiry of Damages does not lie 
in this Gſe.] 


18. In an Ejectione Firme againſt Baron and Feme, upon Not Cro. J. 627. 
Guilty pleaded, and a Venire Facias granted, the Jury find che Feme Pl. 21. Mich. 
Not Guilty, and find a Special Verdict as to the Baron, the which 89 * 
Spectal Verdict is atter adjudged inſufficient by the Court, a Penire judg'd . 
fatias de novo ſhall be granted for both, as well the Feme as the <ordingly.— 
Baron; and upon this new Writ the Feme may be fund Guilty, 1 192. 
tecauſe the Record and Jflue 1s intire, and therefore their Verdict en . 
inſufficient in all, and void. Mich. 9 Ja. B. B. between Langley 8. C. but 
and Payne, udjudged; this Matter being moved in Arreſt of Judg⸗ S. P. does 
ment, and the Clerks laid that it was their Courle to grant the Ve⸗ tapfer. 
nire Facias de novo for the Whole. | 

19. So [ where] there are ſeveral Iſſues join d, and the Jury find any 
of them well and directly, and as to the others find a Special Verdict, 
which is imperte&t, a Venire Facias de novo ſhall be granted for the 
hole, and the Jury upon this may find contrary to their firſt Find- 

65 | in the Exchequer, adzudged in the Lord Shefiie/d's 

e. 

20. Ik in an Action of Treſpaſs of Aſfault and Battery, and taking 

of his Grain, the Dekendant, as ro the Battery, juſtifies in Defence ot 

his Grain; Upon which the Plaintiff demurs, and as ro the Grain he 

pleads Not Guilty, whereupon they are at Jfſue, and it is tound tor 8 
the Plaintiff; and * the Jury do not tax the Damages tor the Battery, * Fai”; 2;. 
which depends in Demurrer, AS they ought ; in this Cale it ſeems, TV 
if the Demurrer be after adjudged for the Plaintiff, yet the Damages 

for it cannot be lupplied and tax' d by a Writ of Jnquiry of Da⸗ 

mages; but a Venire Facias de novo ought to iſſue to try the 

Whole, becaule all is compris d in the Original. Oubitatur 11 Car, 

B. B. between V. aſoman and Rowe. 


(k. g. 4) Venire Facias de novo. In <vhat Caſes. * 130 


7, 8, 9. I 3- 


1 FAAPIAS was awarded againſt the Under-freriff charged to keep In C. B. the 
a Jury, and he permitted them to go and to have Meat and Drink ; Jury! _— 
for he upon his Examination confeſs*'d the Matter, which is ot Record 2. wot 2 
. , . , C 
now, and he is Officer &c. and therefore Capias &c. and againſt the Heſendant 
Jury, becauſe the Matter is only Surmiſe, Venire Facias was awarded, came and ſaid 
and another Venire Facias between the Parties at Iſſue, 0 return a new. - bag 2. 
. ne, be- 
Jury. Br, Proceſs, pl. 72. cites * 24 E. 3. 24. N 


| Charge and 
their Verdi, had taken Meat and Drink, and pray d new Venire Facias, and had it, and the Verdict there- 


adjudged void. Brooke ſays, it ſecms that this Matter ca, confeſs'd; or notably proved. Br. Jurors, 
12. cites 14 H. 7. 1. : . : 
* Br. Verdict, pl.-1 7. cites $.C.———Br. Venire Facias, pl. 15. cites.S, C. 


2. In Replevin they were at Iſſue, and Venire Facias iſſued to the Sheriff's 
London, and the one Sheriff return d a Venire Facias for the Plaintiff, 
and the other return d another for the Defendant, and both were ouſted, 
and a new Writ made and deliver'd to the Plaintiff, ro be ſerved De 
novo. Br, Enqueſt, pl. 103. Pos 5 E. 3 65. . a 
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3. A Jury appear'd upon a Habeas Corpora, which wanted theſe War, 
Lapud N.) by which the Inqueſt was put without Day, and new Proc wy 
Sh awarded, Br. Proceſs, pl. 166. cites 3x E. 3. and Firzh, Enqueſt ; 
Br. Enqueſt, 4. In Aſſiſe the Jultices 700k the Verdict 'of 11, where the 12th 4, Pike 
pl. 106. cites agree, and it was awarded void, and a new Venire Facias awarded. Br 


8. E. ac. pl. 25. cites 41 All. 11. 
Br. Verdict, Ven. Fac pl ee 


- 3 e 5. At the Miſ Prins in Act ian Perſonal, the Defendant caft Protein 
pl. 23 cites Where he had appear d in Aſiſe againſt him the ſame Day, at the Hut of 
21 H 6. 20. the ſame Plaintiff 3 and becauſe he appear'd in one Suit to the Plaintiſt, 
8. and made Default in another, the Juttices thought that it could not be 
and therefore too Inqueſt which gave Verdict for the Plaintiſt; and at the 
Day in Bank this Matter was ſhewn, and it was awarded per tot. Cur 
that they did amiſs, by which the P/aiariff et d forth Repellance, whicy 
was allow'd, and no Party was demanded, or Proceſs awarded again 
the fi- ſt Inqueſt, but new Venire Facias awarded; quod nota, And ſo 
ſee, that where the Inqueſt gives Verdict they are diſcharged ; quod nota, 
Contra it ſeems, it the Inqueſt had remair'd for Default of Faurors clearly 
Br. Ven. Fac. pl. 12. cites 21 H. 6. 21. . 

6. It Proceſs is not ſerved againſt the Fury, As if againſt ſome, no Iſues 
are return d, or no Manucapiors, and Verdict is taken by them, this is 
void, and new Proceſs thall Itlue. Br. Proceſs, pl. 165. cites 26 H. 6, 
and Firzh. Enqueſt, 17. | 

7. Nis Prius was taken after the firff Day of the Return of the Writ o 
Nis Prius, and before the fourth Day, and theretore ill, and a New pe- 
nire Facias awarded. Br. Venire Facias, pl. 39. cites 33 H. 6. 45. 

8. It 14 are return'd in the Venire Facias, and one is omitted in the re 
of the Preceſs againſt them, this is ſufficient in Arreſt of the Inqueſt ; and 
thall commence at the Venire Facias again, Br. Enqueſt, pl. 98. cites 
34 H. 6. 2%. and Fitzh. Inqueſt 18. 

9. In A//iſe, no new Proceſs can be awarded; for the Recognitors 
who are once return'd ſhall ſtand, but when a Jury is return'd upon a 
Ven. Fac. which is a judicial Procets tor the Trial of a certain Iſſue, 
there it the Verdict be imperſect the Court may award a new judicial 
Proceſs, viz. a Venire Facias de Novo; bur in the Caſe of Affiſe the 
Court cannot do ſo; becauſe they are return'd upon the Original, and 
becauſe the Writ ot Athſe of Novel Diffeitin, is Feſtinum Remedium, 
the Plaintiff ſhall have Writ of Certificate of Atliſe to ſupply the firil 


Impertections (which happen by Default of good Examination) accord- | 


ing to the Truth of the Matter. 8 Rep. 66, a. in Loveday's Cafe, cites 
21 E. 4. 26. b. 27. a. 

10. In Caſe, and Counts that ke was ſeiſed of a Meſſuage and certain 
Lands in B. to which Land, Time our of Mind &c. he had Common ap- 
pendant in 400 Acres of Land in L. and that the Defendant had incliſed it, 
and ſo diftur'd him of his Common, The Defendant pleads that he had ſei 


up a Vaccary upon Larcel of it neceſſary &c. abſque hoc that the Plaintiff 


had Common; this Itive was tried for the Plaintiff. It was moved in Ar- 

zeſt of judgment, that the Venire Facias and Trial was from L. only, 

where ir ought to be alſo of B. where the Land was, and that this Miſ- 

trial is out of all rhe Statutes of Jeofails ; and for this Cauſe it was ad- 

judged that the Plaintiff, Nihil Capiat per billam; and he could not 
ve a Venire tacias de novo, tor he had a Verditt given, which was cer- 

** Cro. J. 114. PI. 13. Mich. 30 & 31 Eliz. B. R. Richmond v. 
ebb. 


And. 237. pl. 11. In Rep/evin, the Defendant frewed that 5 Acres of Land call d P. 


254. Free- is locus in quo, and at the Time oi the taking were holden of F. C. by cer. 


land v. un Rent, and other Services, and fe e Conu/anct 
BarnesSP. tain Rent, and ot ber ices, nd for Rent Arrear he mad Y 


ſeems to 45 Bailiff to the ſaid J. C. The Plaintiff pleaded Hors de ſon Fee, upon 
8 which they were at Iiſue. And it was found that the Plaintiff Was A 7 
5 0 


. * . * of ” 
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o 7 Acres called P. hulden of F. C. ut ſupra. But the Jury ſay that the Locus 
i g contains 2 Acres, which is called P. and theſe 2. Acres are, and 
then were, held of A. and if upon the whole Matter videbitur Curie &c. 


cordi 77 
that chile F 
Verdict is 
void; for it 


And by the Opinion of the whole Court, Hors de ſon Fee upon that d > 
Matter is not tound ; tor altho' it be found that the 2 Acres be helden ey the 
of A. yet it may be that they are within the Fee of F. C. for it may be that Matter in 


C. is Lord Paramour, and A. Meſne, and then within the Fee of J. C. * 


and therefore for the Incertainty of the Verdict, a Venire Facias de novo 
Was 8 Le. 210. pl. 294. Mich. 32 & 33 Eliz. C. B. Greenwood 
v. Welden. | AIP 

12. In Aſumpſit &c. the Plaintiff declared, that whereas the Defendant 
at London in Warda de Cheap was bound to F. F. the Defendant in Con/ider- 
ation the Plaintiff would give &c. at London in Narda preditia promiſed 
&c. Upon Non aſſumpfit pleaded, the Jen. fac. was de Parochia of St. 
Mary of the Arches in Wargda de Cheap, when there was no Pariſh mention'd 
leere in the Count; and atter a Verdict this was objected in Arreſt of 
judgment. Per tor. Cur. the Plaintiff cannot have a Ven. Fac. de novo 
but he mult begin again, becauſe the Faulr is in the Declaration, and 
not by the Award of the Court only. Cro. E. 260. pl. 46. Mich. 33 & 
34 Eliz. B. R. Bradiſh v. Bithop. 

13. Treſpaſs ; the Iſſue was, If the Manors of P. and Great H. were Hol- 
den of the Honour of Ewelme ; the Ven. Fac. was of one Manor only, and 
therefore ruled to be ill; the Plaintiff rakes a Ven. Fac. de novo of both the 
Manors, and the Iſſue was tried for him. It was objected that it is a 
Miſtrial, and that a Ven. Fac. de novo was not to be awarded but tor 
the ſame Jury, or where the Verdict is not well examined; and the firſt 
Verdict is here entred, and the Writ filed; ſo there ſhall be two Verditts 
of Record for the ſame Thing, and both tull. But it being moved again, 
the Court held it to be good, and the Plaintiff had Judgment. Cro. E. 
260. pl. 47. Mich. 33 & 34 Eliz. in B. R. Horſeman v. Johnſon. 

14. In Aſump/it, Plaintiff declared that the Defendant in Con/ideration 
10 J. aſſumed to make two Lights into one; upon Non aſſumpſit they were 
at Iſſue, and the Record of Nis Prius was to make two Lights (and one) 
where it ought be (into one.) And upon that at the Niſi Prius the 
Plaintiff was Nonſuited. And it was now moved, Whether the Plain- 
tik ought ro have New Venire Facias upon the firſt Iſſue, inaſmuch as 
the firit Venire facias did not iſſue forth upon the firſt Record, and no 
Nonſuit. Et Opinio Curiæ, that he may go to a New Trial, but whether 
de ſhall have a Venire Facias de Novo, or that the old Venire Facias ſhould 
ſerve the Court doubred, tor that the firſt Jury was ſworn. Golds. 136. 
pl. 37. Skelr. v. Wright. 


16. In an Action upon the Caſe, upon a Promiſe in Con/ederation that he S. C. cited in 


promiſed to pay 101. within 6 Weeks, the Defendant aſſumed to do ſuch à dhe S. C. of 
Thing, and for Non-pertormance brought che Action ;. and 2 Non- Young, v. 


eſump/it pleaded, the Parties being at Iſſue, the Record of Nifs Prius was. 


Eng le field. 


Palm. 228 — 


in Cuiſideration that be promiſed to pay 10 1. within 6 Months. And tor S. C. ciicd 
this Variance being againſt the Truth and the former Record, the Plain- Godb. 422. 
tif was Nonſuited, and upon Adviſemenr of 2 Precedents, a Ven. Fac. Pl. 423. 


de Novo was awarded; and the Iſſue being tried tor the Plaintilt, Judg- 
ment was given for the Plaintiff. Cro. J. 670 pl. 8. in Cale of Young 
v. Englefield, cites Trin. 9 Jac. Farthing v. Dapper. 


16, An Ejectiaue Firme was brought of 50 Acres of Land 10 Heres | 


F Meadow, 10 Acres of Paſture, and the Jury found the Ejectment only 
uw 2 Cloſes call d Bl. Acre and Wh, Acre, Parcel of the ſaid Lands ; and by 


the Court the Verdict is naught, and the Plainritt thall have another 


udgmenr, for the Fadgment ought to be according to the Declaration of the 
laintiff, and his Demand. And it does not appear of how much Execu- 
tion may be made, and it may be that thoſe 2 Cloſes contain more than 


was in the Declaration. And by the Court a Fenire Fritrs de aovo was 


awarded, Noy. 67. Beum v. Felton. 17. In 
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17. In Caſe againſt a Gaoler for ſuffering F. S. in Execution upon a Puts. 
ment had in Trin. Term 2 Car. to eſcape, It appear'd that the Record of Nig 
Prius mention'd the Fudgment to be had in Trin. Term 3 Car. whereupon 
the Plaintiff was Nonſuit; and it was moved that by Reaſon of this 
Miſpriſon, the Record ot Niſi Prius not being warranted by the Roll 
the Nonſuit thereupon was void, and ought not to be recorded. And the 
Court accordingly order'd a Diſtringas de novo, Cro. Car. 203, pl, g 
Mich. 6 Car. Week's Caſe. 


if a Special 18. A Venire Facias de novo was order'd to Iſſue, becauſe the Special 
Verdict 5 Verdict was imperfett. Sty. 176. Mich. 1649. Rateliff v. Dudeny. 
imperfect, l 5 

and does not take in the whole in Iſſue, a Venire facias de novo ſhall be granted; Or if the ſpecial 


Verdict is ſuch, that no Judgment can be given upon it; Per Cur, 2 Ld. Raym. 1521, Paſch, 1 Guy, 
2. in Caſe of the King v. Hayes. 


2 


19. One was ſid upon the Statute of Inmates, and the Diſtringas juruta 
bare Date on a Sunday, and out of Term, and ſo is erroneous. The Queſ. 
tion here was Whether it be not help'd by the Statutes of Jeofails of 18 
Eliz. and 21 Jac Roll Ch. J. held, that it was not; but there ſhall be 
a Venire Facias de novo, Niſi. Style 307. Mich. 1651. Theoballs y, 
Newton. 


20. One of the Fudges dying upon the Circuit, the Aſiſes were adjourned to 


another ho of and before the Sitting there the other fudge died, and a new 


Commiſſion iſſued to another Judge to tit there, and the Cauſe was tried 
upon the old Furata, returwd before the other Fudges. It was objected that 
this was a Miſtrial, becauſe there was not a new Jury return'd ; but it 
was held that it was no Miſtrial, becauſe the Judges not being named in 
the Jurata, their dying is not material to make it void. Cites Stile 412. 
Hill. 1654. Barker v. Elmer. 

21. It a Venire Facias be return'd, and not filed, a new one may be 
taken out. Vent. 13. Paſch. 21 Car. 2. B R. Anon. 

22. By 78 N z. cap. 32. If the Plaimiff do not proceed to Trial th: 

forſt Alles after the Teſte of the Hab. Corp. a acw Venire ſhall iſſue. 

Skin. 667. 23. Upon an Inditiment of Murder, it was held per Holt Ch. J. that 
Keat's Cale, if the Verdid? be imperfect, no Jud an be given, bur a Venired 
1 5 mf : Igment can be given, bur a Venire de 
5 Mod. 287. Novo ought to 1tjue; tor rho? it is a Special Verdict, yet it cannot be 
S. C. but nor amended by the Notes in Felony, as it might in Civil Caſes, Ld. 
8 P. Raym. 141. Hill. 8 & 9 W. 3z. Ihe King v. Kcite. 

24. If a Jury is diſcharged at the Aſſiſes, in order to have a View, there 
is no need of a Ven. Facias de novo; but it is ſufficient to have a Diftrin- 
gas for the ſame Fury, with Decem Tales at the next Aſiſes; but it is pro- 
per that the Entry upon the Roll ſhould be, That the Jury was diſ- 
charged for that Reaſon, and order'd that for the future ſuch Entry 
thould be made. Comyns's Rep. 248. 'Trin. 2 Geo. 1. in C. B. Anon. 

25. B. and W. were indicted on 2 ſeveral Indiftments ; but by Miſtake 
the Pannel of the Fury, that were to try B. was return'd upon W.*s Diſtrin- 
gas; and the Pannel ot the Jury, that were to try W. was return'd upon B. 
Diftringas ; tor which Reaſon the Court thought that both Indictments 
were tried by Perſons without Authority, and accordingly awarded a 


Venire Facias de novo. 1 Barnard. Rep. in B. R. 108. Mich. 2 Geo. 2. 
The King v. Willis. 


S. P. ac- 26. In Caſe for ſeveral Sets of eee Words ſpoken of the Plaintiff, 


dingy. in; . und inti 
— ng'y he obtain'd a Verdict, and the Damages were found intire, though ſome of 


Notes in Ie Words were not attionable. A Venire Facias de novo was moved tor, 
C. B. 336. on Payment of Coſts, that the Plaintiff might ſever his Damages accord» 
Eaſt. 8 Geo. ing to an ancient Rule of Court; which was granted by rhe Court. 
ha ho Barnes's Notes in C. B. 332, 333. Mich. 6 Geo. 2. Anger y, Wilkins. 
Rep. of Pract. in C. B. 118. 8. C. and S. P. accordingly. 


(K. g. 5) 
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K g. 5 Venire ſacias de Novo. In what Caſes to the See ER 3) 
ſame Jury. | hen 


TER Cur. It Ingueſt be well taken in Part, and ill in the reſt, it ſhall . 
' {tand 1n — 200 ſhall be newly inquired for the iy and 33 
this leems to be by a new Jury. Br. Enqueſt, pl. 99. cites 9 H. 4. 7. S. C. 
and Fitzh. Enqueſt 33. 
2. In Waſte in two Vills, F the Writ of Enquiry be not well ſerv'd in the 
me Vill, all ſhall be inguired de novo; for all the Inquiſition ſhall be by 
one and the ſame Inqueſt, and at one and the ſame Time. Br. Retorn 
de Briefs, pl. 39. cites 12 H. 4 3. 


z. IFM Prius ceaſe by Protection, and at the Day in Bank it is re- At the Niſ 
eld, new Proceſs ſhall be made againſt the Jury ; bur if it be difal- Privs Pro- 


low'd at the Day, the Inqueſt ſhall be taken by his Deſault. Br. Pro- N 5 
ces, pl. 170. cites 14 H. 4. 16. che Jai 


took the Ver- 
4, and at the Day in Bark the Protection was repeal d; and becauſe it was allow'd at the Day of the 
Ni Prius, therefore the taking of the Verdict is ill; by which Proceſs ifſued againſt the Jury again. 
Contra if the Protection had not lain by the Law, then the Verdict had been good. Br. Verdict, pl. 
-0, Cites 14 H. 6. 2.— Br. Proceſs, pl. 146. cites 8. C.— — Br. Enqueſt, pl 25. cites S. C. 


4. The Fury having once given their Verdict, tho it be imperfect, ſhall 8 Rep. 65. 
never be ſworn again upon the ſame Iſſue, unleſs it be in Cale ot Afiſe, di bb. 4. 


when the Party is to recover by View of the Jurors ; Per Coke and 1 
Fleming Ch. J. and judgment accordingly. ' Cro. J. 210. pl. 2. Mich. ingly, by 

6 Jac. B. R. Cook v. Laneday ; cites 21 H. 6. 20. 20 E. 3. Office de Name of 
Gurt 20. 2 Mar. Br. Inqueſt 86. — 
lenk 283. pl. 13. If the Judge receives an imperfect Verdict, there can be no further Proce!; againſt 
the fame Jury, becauſe they are diſcharg'd by the Acceptance of their Verdict; and therefore in this 
Caſe there muſt be a Venire facias de novo to give a more perfect Verdict; but becauſe the ſame Jury 
often are at ſeveral Aſſiſes on the Continuance of the Jury Proceſs, therefore by the Statute of 7 & 
$W. z. cap. 32. a Venire facias de novo is given, if the Cauſe be not tried the firſt Aſſiſes, Gilb. 
fil, 3. 5. 


(L. g) Venire facias de Novo. / Do ſhall grant it. 


LT J2 a Scire facias upon a Recognizance in Chancery, if the Parties 
J are at Iſſue, upon which the Record is ſent into B. R. and there 
it appears that the Venire facias is not well awarded, the Denire tactas 
de Novo ſhall be awarded in B. R. and nor in the Chancery. P. 10 
Ja, B. R. between Nod and Hunt, Per Curiam. 


(M. g) New Trial. The Antiquity thereof. 


1. A Fter Verdict for the Plaintiff, it was mov'd, upon Certificate of 
| the Judge that it paſs'd againſt his Opinion, that Judgment 
nught be arreited, and that there might be a new Trial, as had oor 
6 E. done 


Trial. 
done heretofore in like Caſes. But Roll J. contra, though it has been 
done in C. B. For it was too arbitrary tor them to do it, and you ou 
have your Attaint againſt the Fury, and there is no other Remedy in 12 
for you; but ic were good to adviſe the Party to ſuffer a new Trial {; 
better Satisfaction. And let the Defendant rake 4 Days from hence tg 
| ſpeak in Arreſt of Judgment, it the Poſtea be brought in; if not, then 
ays from the Time it thall be brought in. Sty. 138. Mich. 24 Ca; 
B. R. Slade's Caſe. | 
10: Mod.202. 2, In Action for Words, viz. Calling the Plaintiff Traitor &c. the Jury 
DIL. B f. gave 1500 . Damages. W hereupon a Motion was made tor a new Tal 
in Caſz of the The Counſel tor the Plaintiff oppos'd it, as a thing without Precedent 
Queen v. the Counſel for the Defendant inſiſted that che Court had Power in Ca%; 
L.efſton extraordinary, as the preſent Caſe is, to grant a new Trial. And Glyn 
3 1 Ch. J. ſaid, It is in tlie Diſcretion ot the Court, in ſome Caſes, to grant 
ſid by Par- à new Trial; but this muſt be a judicial, and not an arbitrary Direc. 
ker Ch. J. tion; and it is frequent in our Books for the Court to take Notice of Miſcar. 
that the rjages of Furies, and to grant new Trials upon them And it is fur th 
N Penn People's Benefit that it ſhould be ſo; for _—_ ury may ſometimes, by indi- 
ais began rect Dealings, be moved to fide with one Part d be ind! 
hone 165%, gs, ith y, and not to be indifferent 
when'the betwixt them; bur it cannot be ſo intended of rhe Court, wheretore let 
firit new there be a new Trial in the next Term, and the Defendant ſhall pay 
2 : _ tull Coſts, and Judgment to be upon this Verdict to ſtand for Security 
exceſſiveſs of to pay What ſhall be recover'd upon the next Verdict. Sty. 466. Mich. 
Damages. — 1655. Wood v. Gunſton. 
Wm's Rep. 
213. Mich. 1712. in the Caſe of the Queen v. Bewdley Corporation ; Ld Parker cites this Caſe as the 
firſt Caſe of a new Trial which we find in our Books, and that it was after a Trial at Bar, Ibid. 24 
he ſays that one Reaſon why we do not find this Practice more ancient may be that there are no Ke 


ports of old Motions. It is ſaid to have been denied to be true that New Trials began at thi 
Time. Mich. 1738. B. R. in Caſe of Dormer v. Forteſcue. | 


474 


3. There have been new Trials anciently, as appears from this, that un 
a good Challenge to a Juryman, to ſay that he hath been a Juror before 11 
the ſame Cauſe ; Per Holt Ch. J. 2 Salk. 648. pl. 20. Hill, 11 W. 3. 
B. R. in Argent and Darrell's Caſe, 


(N. g) New Trial. Cranted, in what Caſes. 


1. F Fan Order made at the Afiſes be grounded on Agreement, and Verdi | 
had there, in Purſuance thereof, the Court will grant a new Trial, | 
if the Plaintiff refuſe to fland to it. 1 Keb. 478. pl. 6. Paſch. 15 Car. 2 
B. R. Howel v. Smith. J | 
2. A new Trial was mov'd for, on Suggeſtion of Deed iurolld ſudaun- | 
ly trump'd on the Defendant at the Aſſiſes, whereby he ſuffer'd Verdict againſt 
him, whereas there was no ſuch Deed ever inrolld; which the Court re- 
tus'd, altho' no Remedy be againſt any Parties tor Forgery or Perjury. | 
1 Keb. 568. pl. 15. Mich. 15 Car, 2. B. R. Noy v. Tucker. of 
3. It was inſiſted upon as a Rule, That nothing ſhall be a Ground s 
direct a new Trial to avoid a fudgment at Law, that would not be Ground | 
for a Bill of Review to reverſe a Decree ; and a Confeſſion ſubſequent to a 
Decree is no Ground for a Bill of Review. Chanc. Caſes 43. Hill. 15 
& 16 Car. 2. Curteſs v. Smalridge. © 
The Court ſaid they would hardly grant a new Trial where a Vet- 
dict might become Evidence in a Criminal Cauſe, 12 Mod. 319. Mich, 11 
W. 3. Richardſon v. Williams. 7 , 


a. al Lt. ”" — 
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5. If chere be Evidence of both Sides, and Verdict agaiuſt the Strength 
of Evidence, it ſuch Trial be not peremptory, there ought not to be a 
new Trial. General Cauſes of new Trials are Want of due Notice, Prac- 
tice, or Miſdemeanor in Fury,” in either Party or their Agents, the Abſence 
of ſome material Witneſs, which they could not then have, Verdict againſt 
N exceſſive Damages &c. per Cur. 12 Mod. 439. Hill. 12 W. 3. 
B. R. Anon. / 


6. W. brought Debt on a Bond for Payment of 15001. and upon Non eſt N. B wi. 
factum join'd Iſſue, and went to Trial, but there being great Refer to is within the 


(uſpet that the Bond was forg d, the Plaintiff firſt ſuffer'd a Nonſuit upon full 
ori Upon a 2d Trial there was a Verdict againſt the Bend; but 15 


Tria 
Bill to have Satisfaction ont of a Tru/ 
ſonal Aflers falling ſhort, the [pretended] Obligor [ deceaſed] having 


ſubjected his Real Eitate ro the Payment ot his Debts. [The Defendant 2 


32 was enter'd up, the Plaintiff moved and obtain'd a new ; 
7 


Crotchets is 
from 2 Vern. 
pag. 378, but 
he reſt is 


and had a Verdid. 1 the Plaintiff at Law brought his from pag. 419. 
Eſtate tor this Bond-Debr, the per- Abr. Equ. 


es, 378. 


pl. 4. cites 
Vern. 378. 


inſifted that the Bond was forged, and had made ſtrong Proof of it ; but that 419. S. C. 
being the Point tried at Law, the Court would not enter into the Proof of but more 


it, or permit the Depoſitions to be read.] The ſingle Queſtion was Whe- 


ſully report- 
ed, and ſeems 


ther the Court, upon the Circumitances of this Caſe, would decree a to be taken 
Satisfaction out of the Truſt Eſtate upon the Credit of the Verdict, with- from ſome 


our dir<Eting an Iſſue, or giving the Defendant an Opportunity to try ir 


again; and the Court decreed for the Plaintiffs. But on Appeal to the Houſe 
o Lords a new Trial was directed, and the Bond found to be forged. 2 Vern. 
378. pl. 344. Trin. 1700. and 419. pl. 382. Hill. 1700. Wharton v. Til- 
ly, & e contra. 

7. When a Trial has been twice had on the ſame Iſſue, and both Verdifs 
agree, it would be unreaſonable to grant a new Trial. 11 Mod. 1. pl. 1. 
Laſt, 1 Ann. B. R. Anon. | 

d. When no material Cauſe can be ſhewn, this Court will always have 
too great an Eſteem tor a Verdict, as to grant a new Trial. And yet 
when any unforeſeen Accident happens, or ſome ſudden Impediment, as 
Sickneſs &c. to a Witneſs, and a Trial is had, and a Verdict given tor 
the Plaintiff, which might have been given tor the Detendant, had that 
Witneſs been produced, in ſuch Cafes this Court will grant a new Trial, 
on paying Colts ot the former Trial. 11 Mod. 1. pl. 1. Eaſt, 1 Ann. 
B. R. Anon. 

9. Upon a Trial, a Point in Law was ſtarted by the Fudge, and the 
Counſel did not take it up, but inſiſted upon ct her Fats, which were found 
azainſt them ; whereas had they inſiſted upon the Matter of Law ftirr'd by 
the Fudge, the Verdict muſt have paſs'd for them. The Queſtion was, 
Whether this is ſufficient Cauſe ro move tor a new Trial ? Parker 
Ch. J. held, that if the only ill Conſequence of this Verdict was the 
Matter ot Coſts, the Party ought to ſuffer for his Counſel's Neglect; bur 
it the Party's Right be bound by it, then he thought ic hard tor che Party 
to loſe his Right by his Counſel's Slip or Miſtake. But the other 3 
Juſtices being of a contrary Opinion, his Lordſhip ſaid there muſt be no 
new Trial; and that he ſo far aſſented to his Brothers, that tho' a Ver- 
dict ſhould leave the Party remedyleſs, yet it the Counſel does not only 
not inſiſt, but expreſsiy waives it, there ought to be no new Trial. 10 

od. 202. 203. Hill. 12 Ann. B. R. The Queen v. Helſton Cor- 
poration, | 

10. Experience ſhews, that new 'Trials are grantable as well for a Fault 
in the Jude as Fury, in Cauſes tried at Niſi Prius, becauſe the Judge ot 
Niſi Prius acts rather in a Miniſterial than Judicial Capacity, and the 
Ground and Foundation of granting new Trials, when either the Judge 
or Jury are to blame, is one and the ſame, viz. doing Juſtice to the 
Party ; Per Parker Ch. J. 10 Mod. 202. Hill. 12 Ann. B. R. in the 
Cale of the Queen v. Heliton Corporation. EY * 
| | | | 11. Th? 
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11. The ſame Reaſon which will warrant a Motion in Arrest of Jud 
ment, will likewiſe warrant the like Motion for a new Trial. Arg, 2 
ſeems admitted, only that a Motion for a new Trial could not be mage 
in *"" 26 Term. 8 Mod. 264. Trin. 10 Geo. 1125. The King y 
Pollard. 

12. In Ejectment a Verdict paſs'd for the Defendant, but a new Trial 
was granted, the Mortgage Deed, unden which Defendant clain'd, | 
pearing to be a Counterfeit by the Stamp, the Dye which impreſs'd it not 
being made till ſeveral Years after the Date of the Deed ; for tho' whers 
Matter of Title is the Diſpute, and the Defendant obtains a Verdict, a ney 
Trial is always denied; yer this is an extraordinary Caſe where the Re. 
venue is concern'd. Barnes's Notes in C. B. 318. Mich. 8 Geo, 2. Baker 
on the Demiſe of Brown, v. Petcher. f 

13. In jedi ment tried at Bar, Iſſue was Whether the Defendants wer, 
in Poſſeſſion of all or any Part of the Premiſſes in Queſtion. The Evidence 
that was given to prove the Poſſeſſion was wuncertain. The Fury found 
that the Defendants were not in Poſſeſſion of all or any Part of the Premiſſes. 
It was ſugge/ted for a new Trial, that this Fat? is tound by the Jury ex. 
preſsly againſt Evidence, and therefore pray'd a new Trial; but it was 
denied to be granted, and in delivering the Opinion of the Court it was 
laid down as an undoubted Truth, That if the Evidence be doubtful, w 
new Trial fall go, but it muſt be contrary to Evidence. MS. Rep, Hill. 
12 Geo. 2. B. R. Smith and Dormer v. Parkhurſt. 


(O. g) New Trial granted in what Caſes. I reſpect « 
the Action. 


The Court 1. IN Action on the Caſe, for Words ſpoke at ſeveral Times, ſome 
never, or whereof were actionable, and ſome were not. After Verdict tor 
very rarely, the Plaintiff, Judgment was arreſted, and chercupon it was moved to 
rial, „, have a Venire Facias de novo, and try it again, Quzre, well if it 
4%jons for 1hould be granted. Sid. 144. pl. 25. Paſch. 15 Car. 2. B. R. Anon. 
Lords ; per 

Hol Ch. . 2 Salk. 644. pl. 4. Paſch. 8 W. 3. B. R. Anon. 


2. Denied in ＋ell ment, tho' the Verdict was given againſt Direction 
of the Court in Matter of Law. 2 Jo. 225. Mich. 34 Car. 2. B. R. 
King, Leſſee of the Earl of Thanet v. Foſter. 

3. A Bill was exhibited ſetting forth, that the Defendant in 4 Rep/c- 
vin had avow'd tor a Reat-Charge, and Iſſue was taken thereupon upon 
the Seiſin of the Grantor, and it was found tor the Detendant ; which 
Verdict the Plaintiff complain'd of, alleging that the Rent pretended 
to be granted, had nor been paid in 50 Years, and other Circumſtances to 
render the Grant ſuſpicious &c. The Lord Chancellor decreed that there 
thould be a new Trial, the Complainant paying the Coſts of the former. 
Note, This could not have been tried again at Law, becauſe the Verdict 
in Replevin is conclulive. 2 Vent. 351. Paſch. 33 Car. 2. Anon. 

6 The Reaſon why one Trial in Ejet7ment will not bind the Inheritance, 
las Deviſavie is from the Nature of the Action, and not from any Rule in Law that 
vel non, one Trial ſhall not bind the Inheritance; for it would in a proper Ac- 
which was tion; but a Decree in Chancery is final, therefore one Trial upon an 


found againſt Iſſue directed may ſettle the Right. MSS. Tab. Tit. Trial, cites 1721. 


be Heir at . 
2 = Lomax v. Rider. 
| 


urged for a new Trial, that it was the Rule of the Court not to bind the Inheritance without 2 97 at 


; . 
82k 
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leaſt ; and in the Caſe of an Ejectment at Law, the Party is at Liberty to try his Fortune, toties quo. 
ies Kc. But Ld. Chanc. ſaid, He knew of no ſuch Rule; and as to the Caſe of Ejectment at Law, he 
(id the ancient Courſe of Law was otherwiſe; for in a Real Action, as Aſſiſe &c. Recovery therein 
was always a Bar to a new Aſſiſe, and the Party grieved was put to a Writ of a higher Nature &c. and 
the Trying toties quoties upon Ejectment is owing to the new Practice of trying Titles that way, <uherein the 


Parties being fAitious, one Trial cannot be made uſe of as a Bar to arather. And a new Trial was denied, 
no Affidavit or Certificate of the Judge being produced. 2 MS. Rep. Mich, 4 Geo. 2. in Canc. 


(P.g) New Trial granted, in what Caſes. In Reſpect 
of the Action's being hard, or the Plea diſhoneſt. 


1. NA N Action was brought againſt the Hundred for a Robbery, and Ver- S. P. cited 
dict was given for the Detendant, and a new Trial was granted, Ed. Raym. 
2 Salk. 644. pl. 2. cited in the Caſe of Smith v. Bramſton. 43 yr * 


Smith v. 
And Ibid. 62, 63. 


Frampton. Arg. as Trin. 1691. B. R. Horton v. the Hundred of Edmonton. 
e, that a like Caſe was in Trin. 5 W. & M. C. B. 


2. In Caſe for negligently keeping his Fire, per quod the Plaintiff's Houſe L4. Raym. 
wasburnt, the Verdict was for the Defendant ; and after great Debate and Rep 62, 63. 
Conſideration a new Trial was denied, becauſe it is a hard Action, and 8 HEIRS 
the Jurors are Judges of the Fact. And yet Holt Ch. J. declared he was 5 Mod. 87. 
not ſatisfied with that Verdict. 2 Salk. 644. pl. 3. Mich. 7 Will. 3. B. R. SC. by the 


Smith v. Frampton. ame of 
. Smith v. 
Crompton accordingly. — 


In delivering the Opinion of the Court. Hill. 12 Geo. 2. in the Caſe 
of Smith and Dormer v. Parkhurſt, it was obſerved that the Hardſhip of a Caſe had been a Rca- 
ſon for retuſing new Trials, and cited 2 Salk. 644. | 

In Caſe for negligently keeping his Fire, a Verdict was found for the Plaintiff, and a new Trial granted. 
Bur per Cur. had a Verdict been for the Defendant, we would hardly have granted a new Trial, be- 
cane 'tis a hard Action. 2. Salk. 653. pl. 34. Paſch. 5 Ann B. R. Dunkly v. Wade. : 


3. Upon Non-aſſumpſit pleaded, the Jury found for the Plaintiff, tho? In deliver-- 
the Defendant gave good Evidence of her Coverture ; and the Court would 18 _—_ 
not grant a new Trial, becauſe there was no Reaſon why the Deten- Cou-t Hill 
Gant who lived here as a Feme ſole, ſhould ſer up Coverture to avoid the 12 Geo. 2. 
Payments of her juſt Debrs. 2 Salk. 646. pl. 11. Hill. 8 Will. 3. B. R. in the Caſe 


Deerly v. the Dutcheſs of Mazarine. and Dor. 
mer v. Parkhurſt, it was ſaid that the Honeſty and Equity of a Cafe had been a Reaſon for refuſing 


«new Trial, and cited the principal Caſe. 


4 Leſſor brought Trover againſt the Leſſee for Trees cut down, yet be- 
cauſe rhe Leſſee did it in Trenching, and the Plaintiff had thereby greater Ad- 
vantage, tho* the Jury found tor the Defendant, yer the Court would 
- grant a new Trial. 2 Salk. 647. pl. 15. Paſch. 10 W. 3. Starr v. 
ade. 
5. In Debt upon Bond againſt an Heir, he pleaded Riens per deſcent, but S.C. cited 


mitting to bring the Settlement to the Trial, the Verdit? went againſt him. 7 * 


And a new Trial was denied, becauſe it was an honeſt Debt. Cited per Cate ot 
Holt Ch. J. 2 Salk. 647. Mich. 10 W. 3. in Caſe of Wits v. Pole- King v. 


pton. Alberton, 
3 Salk. 261. 


fl 1. Mich. 10 W. z. B. R.. C cited by Holt Ch. J. Holt's Rep. 706, 707. pl. 12. in Caſe of Le- 
lanc v, Harriſon, | 


6 F 6. A 


5 47 8 Ty ial. 3 


3 Salk. 361. 6. A Motion was made for a new Trial, becauſe the Defendant hay. 


. Ws ing pleaded a Compoſition with his Creditors, had forgot to carry dowy Wi. 


B. R. f: neſſes at the Trial 70 prove the Subſcribers Hands. Sed per Curiam ; 
hes C. denied, becauſe che Debt was honeſt. 2 Salk. 647. pl 16. Mich — 


by the 3. Wits v. Polehampron. 


ame of 


King v. Alberton. 


7. Action for 50 I. Penalty for /e/ling half a Pint of Chery 
The Fact was proved upon the Trial to 4 done by Dis? 22 
ſeveral Circumſtances appear'd to ſhe w that the was unwarily dig ig 
falſe Pretences. Ld. Ch. J. Eyre, who tried the Cauſe, directed the 
ary to find for the Plaintift ; but they found for Defendant contrary tg 
vidence. A new Trial was denied, the Aion being hard, and the 
Caſe having been repreſented to the Commiffoners of Exciſe, who refuſed 
to direct a Proſecution. Barnes's Notes in C. B. 311, Eaſter 6 Geo. 2 Phi. 
lips, Qui tam v. Scullard. 


(Q. g) New Trial granted in what Caſes, in Reſpect 
of the Action being Criminal. 


And all the 1 Defendant being indicted for Murder, and the Jury being 


— 3 asked whether they were agreed on their Verdict, they an- 


ing asked ſwer d they were, and that their Foreman ſhould ſay tor them, who 
were of the ſaid that the Detendant was guilty of Manſlaughter, whereupon the ref 
fame Opini- 4 the Fury diſagreed, aud ſaid it was nit their Verditi 3 then Quia Vere- 


88 ictum illud Curiæ hic Incertum Vitioſum & minime ſufficiens in lege 


that it had Videbatur, the Court asked the Defendant whether he would be dil. 
often been charged of this ſaid Verdict and Jury, who agreed to it; he was tried ty 


Gone oo another Fury upon the ſame Tudiftment, and found Guilty, and had Judg- 


ment to be hanged. 1 And. 103. 26 Eliz. Manſell's Cale. 
And where 2. A new Trial will not be granted where the Defendant is acquitted 
Defendant in Criminal and Capital Caſes ; but otherwiſe it is where he convited 
was edu Lev. 9. Mich. 12 Car. 2. B. R. Anon, 


ted in an In- 

formation ? a 

for Perjury, and an Aſhdavit was read that one of the Witneſſes was abſent by Reaſon of Sickneſß, the 
Court denied to grant it. Ley, 9. cies Mich. 13 Car. 2. the King v. Bowden. 4 


reed that 
> Information of Perjury where the King is Party, a new Trial might be granted with Conſent of his 
Counſel, and where he is not Party, that ir might without ſuch Conſent ; but Mr. Northey faid that 
Mr. Siderfin is miſtaken in that Cale, for that in the 3d W. & M. in B. R. between the king and 
. * in an Information of Perjury, a new Trial was granted to the Defendant without fuch 
nſent, 


4. But in Debt by Informer, the Court agreed that they might grant 


a new Trial upon Cauſe, without Conſent of the K inz*s Counſel, eee 
the 


. 323 
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che Party has Intereſt. Sid. 5o. pl. 12. Mich. 13 Car. 2. B. R. in Caſe 
of Read v. Dawſon. | 
5. Upon an Indictment of Perjury, the Witneſſes who could prove it In the pre- 


were arreſted for great Sums as they were going to the Aſiiſes, and committed, ceding Term 
ſo that they could not be preſent at the Trial, and thereupon the Defendants 2 be 


were acquitted 3 on Affidavit of this Matter, the Court was moved for a all of Opini- 
new Trial, he for whoſe Benefit the Perjury was being found guilty of on, accord- 
contriving this Arreſt; but all the Court except Windham J. ſaid t ey !0g.to the 


could not grant a new Trial in Perjury, becauſe the Record of the Ac- < rn rung 


quittal was before them; and they ſaid that all the Juſtices of Serjeant's by Wind. 
Inn in Fleet- ſtreet were of the ſame Opinion. But Windham J. ſaid that ham J. See 
the Books are only that the Lite of a Man is not to be put in Jeopardy Sid. 149. pl. 
twice for one and the ſame Offence ; but this is a Crime which doth not x3. n 
reach Lite, and therefore he was for extending Juſtice, that the Inno- The King 
cent might not be punith'd for the Guilty, eſpecially when the Means v. Sir 

by which the Party eſcaped Juſtice is a greater Crime than the firſt, Aohn Jack- 
Sid. 153. pl. 3. Mich. 15 Car. 2. B. R. The King v. Fenwick and nes 


new Trial 
Holt. was denied, 

= becauſe in a 
Criminal Caſe. In a Report of this Caſe communicated to me from a MS. of Ld. Ch. J Kel gs 
he ſays, that Hyde Ch. J. "I'wiſden, and himſelf agreed, that no Trial ought to be where the arty 
was once acquitred for any Crime that concerns Life, or Member, or which would make the Party in- 
{mous; and ſays the Miſchief * be very great if the Party ſhould be put to a new Trial, for then 
his Adverſary would fee where he fail'd, and might uſe ill means to prove what he fauil'd in before; and 
that upon Search, no Precedent was found that ever any new Trial was granted in ſuch Caſe except 
mo in the Time of the late Troubles, which his Brother Twiſden ſaid were by Conſent, and that the 
Court did not regard thoſe Precedents as differing from all in good Times. 


6. The Court will not ſuffer any new Trial in Perjury, altho' the Par- S. C. cited 
ties do conſent, after acquittal, nor in an Information againſt the Detendant ay, = ; 
for Subornation of Witneſſes to prevent the Evidence for the King, will ſuffer Ii 2 Prog 
anew Trial now he is found Guilty; but they committed him to Pri- Car. 2. 
ſon for the preſent. 1 Keb. 638. pl. 3. Hill. 15 & 16 Car. 2. B. R. Pri- 1 


mate v. Jackſon. — 
v. Marchant 


7. In an Information of Perjury, the Defendant was acquitted. It was 
ſaggeſted tor a new Trial, that the Cauſs was appointed for Trial at Bar in 
Mich. Term, and then the Defendant put it off for Want of Notice, and by 
Reaſon of Privilege of Sir H. North, in whoſe Cauſe the Perjury was afſign'd, , ate 4 
te being a Parliament Man, and yet as ſoon as the * Defendant was gone out p, 5. 
d Town, the + Proſecutor brought the Cauſe to Trial by Proviſo, and ſo was f Orig. i, 
aequitted of the Perjury ; but the Court denied it becauſe the Privilege Defendant. 
was in civil Cauſes, and the Ch. Juſtice never tries any Criminal Cauſe 
till Notice given to the Proſecutor ſworn, but the Curt order'd the + Till Oath 
Practice to be examined. 2 Keb. 119, 180. pl. 2. Paſch. 19 Car. 2. B. R. made of No- 
The King and Haughton v, Walter. 22 * Brose. ” 
8. Williams oppoſed new Trial in Debt on the Statute for ſelling Wine cutor. 
without Licence, being a Criminal Matter, which being a popular Action, 
differs not from an Information. But per. Cur. the Verdict being Special 
aud not drawn up, the Court would not regard it, but gave new Trial, 
the Jury being headitrong, and againſt all Evidence. 2 heb, 226. pl. 84. 
Paſch. 19 Car. 2. B. R. The King v. | 
9. A new Trial was pray'd, on Certificate of the Fudge before whom 
the Perjury was tried, that the Verdict was againſt the Evidence, Sed 
non allocatur ; but this is Cauſe of Mitigation ot the Fine, but there 


can be no Trial de novo for, or againſt, the King. 2 Keb. 403: pl. 14. 


Mich, 20 Car. 2. B. R. The King v. Marchant. 


10. Indift- 
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Io. Indi ment of Extortion being found for the Defendants, againſt the 


Direction of the Fudge, a new Trial was mov'd for, but denied. 2 Keb 

404. pl. 18. Mich. 20 Car. 2. B. R. The King v. Payton K. 
But Hill. 3 11. A new Trial was never granted in Perjury; otherwiſe in Barre. 
& 4 Jac. 2. ry; Per Cur, Cumb. 58. Trin. 3 Jac. B. R. Anon. 


B. K. a new 
Trial was granted in Perjury, on the Fudzes Information that it was a malicious Proſecution, but it ſhall 
not be granted without ſuch Information, unleſs the Attorney General, or King's Counſel conſent ; 
it, Comb. 75. Hill. 3 & 4 Jac. 2. B. R. Anon. ; 
P. was indicted and convited of Perjury, and nuw moved to ſet aſide the ſaid Conviction, it appearin 
upon Affidadit that he could not be ready to make any Defence at the Trial ; and upon this Motion the Ver 
dict was ſet aſide = Payment of Colts, and entring into a Rule to try it forthwith. 8 Mod. 239. Ta 
10 Geo. 1725. the King v. Purſell. | 


12 Mods. 12, Information for an Aſſault and Riot; and a Verdict for the Dit. 
deg Ser dants that they were Not guilty. A new Trial was mov'd for, upon 
being only Aſidavits of the Fact, and that the fudges Diretlions were to find the A. 
againſt Evi- ſault; which was oppoſed, becauſe in a criminal Proceeding, and no Cir. 
dence, but ruption or Practice ſhewed ; and a new Trial was denied, for that the 
3 Court ſaid there could be no Precedent ſhe wn tor it in Caſe of Acquittal. 
was denied Show. 336. Mich. 3 W. & M. The King v. Davis & al. 

— 8 C. 

cited Ld. Raym. Rep. 63. in Caſe of Smith v. Frampton accordingly. 


Carth. 407. 13. The Detendant was indifed for a Libel, and acquitted; and upon 


— 5 o_ a Motion for a new Trial, it was denied. Ir is never done in Criminal 
Trial doe Cates where the Detendanrs are acquitted, wnle/s ſome Fraud or Trick is 


not appear. proven, bur never yet has been done merely upon the Reaſon that the 
ord erdict was againſt Evidence, 2 Salk. 646. pl. 13. Paſch. 9 W. 3. B. R. 

poi br © 54 The King v. Bear. 

bat 8. P. does not appear. 


14. The Attorney-General moved for a new Trial at Bar for the King, 
upon an Indictment tor Perjury; but it was denied, becauſe the King 1s 
not intereſted in the Indictment, otherwiſe than in Point of common 
Juſtice. 3 Salk. 362. pl. 4. Anon. 

I5. The Court does not grant new Trials where the Verdict is for the 
Detendant ia Penal Actions, as Perjury, Forcible Entry &c. Arg. and not 
denied. Ld. Raym. Rep. 63. in Cafe of Smith v. Frampton. 

16. In an Indictment tor keeping a common Bawdy-houſe, a new Trial 
was granted, where the Acquittal was by Surpriſe upon the Proſecutor tor 
Want of Notice, it being brought on by Detendant. 12 Mod. 9. cites 
Mich. 3 Ann. The Queen v. Coke. f 

17. Upon an Information in Nature of a ©uo Warranto againſt the De- 
Rader, ſor exerciſing the Office of a Mayor of Shattsbury, the Jury gave 
a Verdict for Defendant; and upon a Motion for a new Trial, Baron 
Price, who tried the Cauſe, was ſpoke with, and certified, that in his 
Opinion the Verdict was againſt Evidence. W hereupon it was debated 
whether a new Trial ought to be granted in Caſe of an Information, 
which it was inſiſted was a criminal Proceeding, the Court was equally 
divided, Parker then Ch. J. and Powis againſt a new Trial, Eyre and 
Pratt now Ch. J. contra; whereupon the reſt of the Judges were ad- 
viſed with, and Prat this Term acquainted the Court that they alſo were 
equally divided, ſo no new Trial granted. MS. Rep. Mich. 5 Geo. 
B. R The King v. Bennet. 


(R. g) New 


k. g) New Trial granted, in what Caſes. After 
Defence. 


. IN an Action of Debt for Rent, the Plaintiff declared in Michael- 

mas Term laſt, and laid the Demiſe to be Anno primo Jacobi ſe- 
cundi Regis. The Detendant pleaded Nil hab. in Tenementis, and the 
Plaintiff's Attorney deliver'd a Copy of the Iſſue, where the Demiſe was 
lid Anno primo Regis nunc, and ſo the Nit Prius Roll was at . But 
it was obſerv'd that the Plaintiff's Attorney had amended it, but gave no 
Notice thereof to the Defendant's Attorney, nor delivered him.a new Copy 
f the Iſſue, and fo went to Trial, which proceeded, the Niſi Prius Roll 
being right; and a Verdict was found tor the Plaintiff. And it was 
moy d that there ſhould be a new Trial granted; for the Detendant was 
ſurpris'd to find the Record right, when they had a wrong Copy of the 
liſue. But it appearing to the Court, that the Defendant notwithſtand- 
ins proceeded in his Defence, and the Verdict was after a long Evidence, 
the Court would not ler it aſide, but order'd the Plaintiff's Attorney to 
attend for the undue Practice in making an Amendment in ſuch Manner. 
2 Vent. 73. Mich. W. & M. in C. B. Anon. 

2. It the Defendant appears, and makes Defence, he ſhall never have a 
new Trial tor Want of due Notice. 2 Salk. 646. pl. 12. Hill. 8 W. 3. 
B. R. Thermolin v. Cole. 

z. In Action for Words, a Rule was for the Sheriff to return a Special 
Jury, who, notwithſtanding the Rule had been ſerv'd upon him, return d 
y a common Fury. After Trial this was mov'd by Delendant tor anew 
Trial, which was denied, becauſe he had made a Defence; tor ſince if the 
Verdict had gone tor him, he would have had the Advantage of it, it is 
fit he thould ſubmir to ir, that it is gone againſt him; Secus if he had 
wt made a Defence. 12 Mod. 567. Mich. 13 W. 3. Anon. 

Gould. |. ſaid no Cafe could be inſtancd where a Verdict was ſet 
ahde, where there had been a Defence and full Evidence, except it were 
tr Matters diſcover'd after the Trial. 12 Mod. 584. Mich. 13 W. 3. in 
Cale of Watſon v. Sutton. 


Defence, and 


thereof” get to Trial, and puts the Plaintiff ro the Charge of proving his Iſſue, he ſhall never after, in 
reſpe&t of that Matter, have a new Trial. 12 Mod. 584. Mich. 13 W. 3. in Caſe of Watſon v. 


button. 


) New Trial. Granted, in what Caſes. Agaiiſt 
one Defendant, where there are more. 


9 


J. Ag and Battery againſt A. B. and C. Upon Iſſue join'd on 
Son Aſſault demeſue, B. and C. were acquitted, and A. found 

Gully; and it was certified by the Judge to be againſt Evidence. On Mo- 
tion for a new Trial, the Court faid it could or be granted, except againſ/F 
4%; Whereupon the Attorney for the Defendants conſented for the two 
Detendants which were acquitted, that they ſhould undergo a new 
ral, and quit the Coſts which they might have from the Plaintiſf on 
weir Acquittal, and A. conſented to pay the Plaintiff's Coſts ; and ſo a 
6G new 


» 
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new Trial was granted againſt all. 12 Mod. 275. Hill. 11 W. 3. Bond 
v. Spark, Coleman and Hunt. 

2. In Treſpaſs and Falſe Impriſonment againſt ſeveral Defendants, the 
Plaintiff had a Verdict; and atterwards it was mov'd tor a new Trial 
becauſe, as to one of the Defendants, the Verdict was againſt Evidence. Sed 

r Curiam, This cannot be done; for the Court cannot ſer. aſide the 
Verdict as to ſome, and not as to others; and to grant a new Trial as 
to all, would be a Prejudice to thoſe who are duly acquitted. z Salk, 
362. pl. 3. Mich. 5 Ann. B. R. Sir Ch. Berringron's Caſe & al. 


(T. g) New Trial granted for what Cauſes. Miſqe- 
meanors of, or Ohections as to the Jury. 


the Plaintiff. Roll Ch. J. ſaid, It is not now material whether 
they be of Kin or no; tor the Detendant thould have taken Advantage 
of that upon his Challenge at the Trial. Styl. 100. Paſch. 24 Car. Ay. 
lett v. Stellam. 

2. The Court was moved upon an Affidavit, That one of the Furor 
that gave the Verdict againſt the Plaintiff, had a Suit in Law depending 
at that Time wth the I laintiſt, and theretore that the Trial was not in- 
diflerent, and therefore it was pray'd there might be a new Trial. But 
the Court ſaid it could not be, and ask d the Party why he did not chal- 
lenge the Juror for this Caule at the Trial, for want of which he had 
_ loſt that Advantage. Styl. 129. Mich. 24 Car. Loveday's 
Cale. 


1. = was moved for a new Trial, That 2 of the Furors were of Kin 16 
y 


> boca *9. 3. In Caſe of Misbehaviour in the Country, (as by Plaintiff's delivering 


Ta. Papers &c. to the Jurors after they are gone from the Bar) no Notice 
Cro. E. 411, will be taken of it upon Afdavits, unleſs it be indorſed upon the Poſtea ; 
Vicary v. per Twiſden J. Sid. 235. and faid it is ſo held. Cro. E. 189. pl. 17. 
Farthing. 411. 626. 
The Court 4. In Caſe for miſuſing a Horſe, a new Trial was pray d, becauſe the 
_ = Furors being divided 6 and 6, they agreed by Lot, putting 2 Six-pences into 
Trial, upon 4 Hat, and that which the Bailiff took, that way the Verdict ſpould go, 
Aſfidavit which was for the Plaintiff, and 2d. Damages; but the Court denied it, 
that the hecauſe it appear'd only by pumping a Juryman, who confeſs'd all; bur 
1 being agajatt himſelt, it was not much regarded. Alſo the Court can- 
tho' Ser- mot grant new Trial without puniſhing the Fury, which cannot be by this 
jeant Strode Confeſſion againſt themſelves. And by Windham, This is as good a way 
laid it had of Decition as by the ſtrongeſt Body, which is the uſual way, and is 


3 {uitable in ſuch Caſes to the Law ot God. T'wiſden doubted it would 


Caſe. Comb. be of ill Example; and in Sir Philip Acton's Caſe, on ſuch Verdict, 
14. Paſch. on Fillip of Counter, a new Trial was granted, but here it was denied. 
2 Jac. 2. 1 Keb. 811. pl. 8. Mich. 16 Car. 2. B. R. Prior v. Powers. 


B. R. Anon. 5. Foreman of the Jury was Brother-in-Law of one of the Creditors of Sir 


* 56. A. B. about whom the Queſtion was If Bankrupt or not. Moreton and 
Pach „ Rainslord held, that this is no ſufficient Reaſon tor a new Trial, but 
Car. 2. B. R. Keeling contra. Vent. 30. Paſch. 21 Car. 2. B. R. Sir R. Cotton v. 
but 8. P. Daintry, | | 

ous on 6. After Verdict the Plaintiff paid the Fury 41. a Man, whereas the 


appear. 


Rule of Court is, that they coming our of Hertfordſhire (hall have but 
20s. per Man. Kelyng and Twiſden held, that a new Trial ſhould be 
granted; but Moreton and Rainsford contra, Vent. 30. Paſch 21 Car. 
2. B. R. Cotton v. Daintry. 


7. Mi 


0 


* 


—— 
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7. Miſdemeanor of a Coroner in returning 42 Fury is no Ground in ul- If the . 


ty for a new Trial; but is examinable in the Court where the Action H returns 
was brought, and not elſewhere; per Ld. Keeper Bridgman. 3 Ch. Rep. a Jury con- 


trary to a 
4 


2. 20 May, 22 Car. 2. Barker v. Eaſt. Rule of 
” . « - : Court or 
+; any ſuch [rregularity to the Prejudice of either Party, it may be a good Cauſe 
r 11 Mod. 1. pl. 1. Paſch. 1 Ann. B. R. Anon. PFF 


g. Upon a Motion for a new Trial it appear'd that the Hicitor for the 
Plaintitt (who alſo was an Attorney) had wrote 2 Letters to 2 of the Fury 
betore the Trial, importuning them to appear, and ſetting forth the Hard- 
ſhips that his Client had ſuffer'd in the Cauſe, and how be had Verdicts 


tr his Title. The Court fer aſide the Trial for this Cauſe, and commit- 


ted the Solicitor to the Fleet for this Miſdemeanor, being embracing of 
a Jury ; and before his Diſcharge made him pay 101. to the Party, 
towards the Charges of the Trial. 2 Vent. 173. Paſch. 2 W. & M. in 
CB. Anon. 

A new Trial was granted upon Affidavit, that the Foreman declared 
the Plaintiff ſhould never have a Verdict, whatever Witneſſes he produced. 
2 Salk. 645. pl. 8. Mich. 8 W. 3. B. R. Dent v. Herttord Hundred. 

10. In Ejectment, after a Trial at Bar a new Trial was moved for , Salk 645 
won the Merits of the Cauſe, and alſo on Affidavits that ſeveral Wit- pl. 27. Kn⸗ 
nelſes ahſented themſelves in Holland, by reaſon of a Report ſpread abroad wick v. 
there, that the Witneſſes already come over were laid by the Heels; but it Erolvenor, 
did not appear that the Plaintiſf did ſpread it, or occa/ſjon'd the Spreading 5 w N * 
Fit. And cho? the Court was diſſatisfied with the Verdict, upon ſeve- — * 
ral Reaſons, one whereof was that the Trial laſted above 16 Hours, the Denial 
and abundance of Evidence given on both Sides, yet they agreed on their of the new 
Verdi& in half an Hour's time ; yet they would not grant a new Trial. . . 
Mod. 156. 1 Ann. B. R. Grovenor v. Fenwick. 1 of 

the Ch. J. as it ſeemed. 


11. Upon an Iſſue join'd, in an Action between my Lady C. H. In this Cu 
Daughter of the Duke of Leeds, and the Fiſhermen of Milton, a Letter Powel J. 
was written by the Duke of Leeds to every particular Furyman, wherein he — xx 

: ; je bang ember*'d a 
d:/rres their Appearance at the Trial, and concludes his Letter in theſe Caſe in C. B. 
Words, viz. Which I ſhall take as a great Obligation, particularly from your- where a 
6 and ſhall be glad of an Occaſion to ſhetu how much I am, Sir, your Hum- Stranger 
tle Servant, Upon which the Detendant moved tor a new Trial. Re- dete 

Juryman to 
ſolved per Cur. that no new Trial ſhould be granted; becauſe the De- conſider that 
fendant having Notice of ſuch a Letter long before the Trial, might the Plaintiff 
have moved for a Trial at Bar, which the other Side had ofter'd to con- #47 4 ?-or 
ſent to. But taking the Letter, as it is in itſelt, tis of dangerous Con- „, we 

mg ; : which a 
ſequence ; for it is a Temptation to the Jury to be partial, and takes off new Trial 
their Indifferency. 11 Mod. 111. pl. 7. Patch. 6 Ann. B. R. 118, 119. wasgranted, 


pl. 4. Trin. 6 Ann. B. R. Lady Herbert v. Shaw. and the 
Writer 
taken up and committed. 


12. A Motion for a new Trial, upon an Afidavit of 11 of the Fury that 
they had agreed on a Verdict for the Plaintiff, and 5s. Damages, but by 
Miſtake the Foreman gave a Verdict for the Defendant ; a new Trial was 
granted upon Payment of Coſts, Rep. of Pract. in C. B. 66. Mich. 4 
Geo, 2. Baker v. Miles. | 

13. After a Verdict for the Plaintiff a new Trial was granted, be- 
cauſe one Hooper, who was challenged upon the principal Pannel, and the 
Challenge allow'd, was afterwards ſworn upon the Fury as a Taleſman, by the 
Name of Heok. Although it was inſiſted upon by the Council tor the 
Plaintiff, that the Verdict was given to the Satisfaction of eos. 

why 


* 
” 
x 
\ 
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who tried the Cauſe. 2 Ld. Raym. Rep. 1410. Mich. 12 Geo, Parke: 


v. Thornton. 


(C. g) New Trial granted for what Cauſes, Witneſſe 
being abſent, or being of ill Fame. 


1. N 1 OTA, on Motion for new Trial for want of Witneſſes material 
to prove the Cuſtom of the Manor of B. to cut Trees, the Court te. 
fuſed it, being of Things Hing in publick Notice of the Country. But if it 
were a Trial on a Deed, or ſuch Particular, wherein any material Wit 
neſs is wanting, they will grant a new Trial; per Curiam, 1 Keb. 485. 
pl. 21. Paſch. 15 Car. 2. B. R. Anon. | 
A new Trial 2. Verdict tor Detendant. Plaintiff ſuggeſted, for a new Trial, that ; 
* — of his material Witneſſes, which were ſubpena*d, did not appear, whereb 
je 3 he fail'd in his Proof. But the Court denied it; for it he had found his 
of Evidence, Witneſſes had been abſent, he might have been Nonſuit ; and if this were 
which the admitted, every Verdict might be fer aſide; for it would be but the 
"How U Plaintiff's leaving a Wirnets or 2 at home, and then ſuggeſt the Want 
Trial. and Of them tor Cauſe tor a new Trial, Freem. Rep. 80. pl. 89. Paſch. 1673 
had not; Paradiſe v. Shelley. | 
_— Ende vate been uſed, but revented by /. 1 Jecid, Sick 
can prove that Enaeatomrs hate wſed, bu ente ome unfore Acct : ; 1 
be Lo Cauſe of new Trial. 6 Mod. 22. Nick 2 — Wee * Vos. oy TAR BAY 


3. A new Trial was mov'd, becauſe the Canſe came on at ij in the Morn- 
ing, and au old Witneſs could not riſe to be there Time enough. But it was 
denied, unleſs he would make Affidavit of what he knew, and would 
anſwer, 1o as the Court might judge ot it, and how it was material. 2 
Salk. 645. pl. 7. Mich. 8 W. 3. C. B. in an Anonymous Caſe, cites it 
as one Coppin's Caſe. 

SC. cited z 4 If a Witnels who prov'd a Bond at a Trial, which is ſuggeſted to 

Vern. 437. have been forg'd, had been convicted of Perjury, or the Party of For- 

in Caſe of gery, it is good Cauſe tor a new Trial. 2 Vern. 378. pl. 354. Trin. 

Tovey v. 1700. Tilly v. Wharton. 

Loung- 5. Motion for a new Trial, the Caſe was in a Battery. It appeared 
that the Plaintiff had a material Witneſs that he knew to be ſicł, and yet 
went on with the Trial; whereas he thould have paid Coſts, and put off 
the Trial. Holt doubted if the Court could grant a new Trial. Powell 
ſaid, it being in the Caſe of Battery, which might affect a Man all his 
Lite, he was inclinable to grant a new Trial; but it appearing he lt 
have had another Witneſs to the ſame Purpoſe, they were unwilling to 
prone one. Adjourn'd. 11 Mod. 52. Paſch. 4 Ann, B. R. Cockcrotc v. 
Smit 

6. It was adjudg'd to be good Cauſe for granting a new Trial, that 
the Defendant did arreſt and impriſon one of the Plaintiff*s Witneſſes till the 
Trial was over. 11 Mod. 141. pl. 10. Mich. 6 Ann. B. R. Davies v. 
Daveril. 

7. New Trial denied, the Ovus Probandi lying upon the other Side, and 
the Witneſſes being Seataring Men. MS. Tab. Tit. Trial, pl. 3. cites 
Dec. 1. 1718. India Company v. Ekins. 

8. Ejectment. Defendant mov'd to ſer aſide the Verdict, upon Aſſi- 


davits that ſome ateria! Witneſſes for him abſented theinſelves, and did 
not 
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got appear on the Trial. The Court rejected the Affidavits, as immate- 
nal. Barnes's Notes in C. B. 317. Mich. 8 Geo. 2. Letgoe v. Pitt. 


(W. g) New Trial granted for what Cauſes. Judges not 
admitting Evidence. 


. IF a yudge at a Trial does erroneon/ly over-rule a Matter offer'd in 
Evidence, the regular Way is to tender a Bill of Exception ; yer 
if upon ſuch Matter the Party will ſuffer the Trial to go on againſt him, 
it is good Cauſe of a new Taial. Per Cur. 7 Mod. 53. Mich. 1 Ann. 
B. R. Anon. 
2. Good Cauſe of new Trial, where the Judge who tried the Cauſe S.P. 7 Mod. 


denicd to admit that for Evidence which was /ega! Kvidence, Per Cur. 6 * V 

Mich. 3 Ann. B. R. Anon | RI BY 

Mod. 242. Mich. 3 AN. 0 Thomking 
v. Hill. 


3. It is good Cauſe to grant a new Trial, that the Judge who tried the ; Mod. 64. 
Cauſe over-ruPd good Kvidence, or admitted that which was no Kvidence, Mich, 1Ann. 
and that tho the other Party has a Remedy by Bill of Exceptions. 6 3 1 
Mod. 307. The Queen v. the Inhabitants ot the County of Wilts. To 


XJ. g) New Trial granted for what Cauſes. New Evi- 
dence or Matter diſcover'd after the former Trial. 


. Recovery in a Trial at Bar, was ſet aſide on new Matter diſcover'd, 

and affirm'd on Rehearing. Arg. Chan. Prec. 194. in Caſe ot 
Tovey v. Young, cites 11 Nov. 15 Car. 2. Humphreys v. Peyton. 
Bur Ld Keeper Wright taking Notice of this Cale cited, obſerv'd that it 
does not appear what that new Matter was. 

2. An Action was brought againſt an Adminiſirator, who pleaded Plene This Ca'c 
Aiminiftravit, and the Trial was brought down by Proviſo ; and at the |? pig # 
Trial the Defendant being put to prove a Sum of 501. paid before the Plain= che S © of 
Original, which nor being provided to do, a Verdict was againſt Tovey v. 
lum; yet after finding the Note, whereby his Witneſs was enabled to Young, 2 
fyear that Matter, on a Bill brought here, a new Trial was granted, ern. 453. 


a . . = I. 401. th: 
Arg. Chan. Prec. 193. in Caſe of Tovey v. Young, cites it as 11 Feb, Ft“ 


28 Car. 2. Hennell v. Kennell. - Witneſs was 

abſent at the 
Trial, and a Voucher ſince diſcover'd to make out the Payment of the Sum of 501. but cites it as the 
Caſe of Nenvill and Graham v. Lolland. Abr. Equ. Caſes 3-75. pl. 2. S. C. in the very ſame 
Words, whence it is worthy of Obſervation, that the Abridgment of Equity Caſes was publiſh'd n 
Year before the Book call'd Precedents in Chancery, whence it was taken by the real Author of tha: 
Abridgment, but not then come to the Hands of the Publiſher. 


3. Upon a Motion to ſtay Proceedings on a Bail-bond, Defendant pro- 
duc d a Releaſe under Seal of the Plaintiff; and thereupon the Plain- 
ts Attorney ſuſpecting it, conſented to deliver a Declaration forthwith, 


and that the Detendant ſhould plead the Releaſe, and fo try it; which 
6 H being 
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being done, the Plaintiff was nonſuited at the Trial; but after it bein 

diſcover d to be a notorious Forgery, a Motion was made tor a new Tris? 
But the Court ſaid they could make no Rule in the Caſe, the Plaings 
being out of Court upon the Nonſuit; but lince the Rule to ſtay "ih 
ceedings upon the Bail-bond was not abſolute, bur till the Court thoulg 
further direct, the Court ſaid that was ſtill before them, and therefore 
let the Rule be, that they ſhew Cauſe why Proceedings ſhould not go on 
Quod nota. 7 Mod. 54. Mich. 1 Ann. B. R. Hyon v. Ballard, | 

4. If a Party have Cauſe of Challenge, and knows of it Time enough befor; 
the Trial, if he does not challenge he thall not have a new Trial. Con. 
tra if he has not timely Notice of it. Per Cur. 11 Mod. 119. in Caſe 
of Lady Herbert v. Shaw. 

5. New Trial of an Iſſue denied, upon Evidence diſcover'd ſince th; 
Trial, tho' it was urg'd for the new Trial, that one Trial ought not t0 
conclude, eſpecially where a Freehold is in Queſtion. MS. Tab. Tit. 
Trial-new, pl. 2. cites Jan. 21. 1717. Biſhop of Durham v. Liddell. 

6. Deſendant ſuggeſted tor a new Trial lis having made a Miſtake up. 


on the Trial of the Iſſue iz a Point of Evidence, which would have en. | 


counter'd the Evidence given againit him, and that the Miſtake was 4/. 


cover d fance the Trial. Bur the Court diſallow'd the Motion. Gib. 46. 
Hill. 2 Geo. 2. B. R. Anon. 


(V. g) New Trial granted for what Cauſes. Damage: 
being exceſſtve, or too ſmall. 


1. IN Trover &c. Vor all the Goods in a Houſe which the Plaintiff fu. 

ſeſs'd, exceſſive Damages being given, it was moved for a nete Tric, 
paying full Cofts, and giving a Fudgment for Security, tho) he has Remed) 
by Attaint; and it was grazted (Niſi) without Certificate of the Fudge be- 
tore whom the Cauſe was tried. 1 Keb. 133. pl. 59. Mich. 13 Car. 2 
B. R. Rawlins v. Marth. 

2. Caſe by a Cuſtom-houſe Officer, for /aying that the Plaintiff ſet hi. 
Hand to the Petition to bring the King to Fuſtice. After a Verdict tor the 
Plainrift, and 1oo J. Damages, it was moved tor a new Trial, upon Ac- 
count ot the exceſſive Damages; and becauſe the Plaintiff*s Attorney (ail, 
before the Trial, the Jury were their Friends, and underſtood their Bujine|s. 
But the new Trial was denied; and Windham J. ſaid, If the Damages 
were exceſſive an Attaint lies, and the Words ol the Attorney ſhall not 
injure his Client, unleſs expreſs Embracery is proved. 1 Lev. 97. Paſch. 
15 Car. 2. Roe v. Hawkes. 

3. Caſe tor Words ſpoken by the Defendant, Sheriff of London, to the 
Plaintiff, who was a ſubſtantial Citizen, (Viz.) Thou art a beggarly 
Raſcal ; go pay thy Debts. The Jury gave 8001. Damages; upon 
which a new Trial was moved for, as for exceſſi ve Damages. But the F192, 
betore whom the Cauſe was tried, reporting that the Plaintiff gave itt 
Defendant no Provecation, and that he believed the Fury gave a Verdits de- 
cording to. their Conſciences, Judgment was given tor the Plaintilt. 2 
Jones 200. Hill. 33 & 34 Car. 2. Boleſworth v. Pilkington. ; 

On a Motion tor a new Trial tor Exceſſiveneſs of Damages, it Was 
ſaid by Holt Ch. J. that the Jury are to try Cauſes with the Aſſiſtance ol 
the Judges, and ought to give Reaſons when required, that it they go 
upon any Miſtake they may be ſer right; and tor their not doing 10, 
and for Exceſſiveneſs of Damages, a new Trial was granted. Comd. 
357. Hill, 8 W. 3. B. R. Ann Aſh v. Lady Aſh. 10 

5. 
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ns, In an Action of the Caſe, fer ſaying of a Wine- Merchant that he fold So in an 
by falſe Meaſure, the Damages given were only 20s. and upon this a en pon 
new Trial was moved for, upon Account of the Smallneſs of the Damages the 'Watxte 


bur denied by the Court. And the Ch. J. ſaid, that where the Damages 18 


are exceſſixe the Court has ſometimes interfer'd; in ſome Inſtances they for theſe 
have even increaſed them themſelves, and that in violent Batteries, tho? Mords, vir. 


formerly only in Mayhems ; but Verdi&s have never been ſer afide for d 9-1 
the Damages being roo ſmall. To which the reſt of the Court agreed. . 


2 Barnard. Rep. in B. R. 197, Mich. 6 Geo. 2. Hayward v. Newton. is a Rogue, 


43 : and all 
his Side are Rogues; if the Mob would ſtand by me, I would drive them all, or lay the Town in Heap 


The Words were proved upon the Trial, notwithſtanding which the Jury found only 12 
On Morion for a new Trial, by reaſon of the Smallneſ; of the Pans. i. was dented . 
Precedent of this Kind, thoꝰ it has been frequently granted for exceſſive Damages. Barnes's Notes in 
C. B. 327 328. Trin. 13 Geo. 2. Ld. G rr v. Heath. — Rep. of Pract. in C. B. 104 See 
Heath, accordingly. , 
Tho' the common Rule holds, That no necy Trial or new Writ of Inquiry ſhall be for too 1 Di. 
mages, yet cobere there is a Contrivance it differs. 2 Salk. 647. pl. 17. Mich. 10 W. AX. Anon. 


(Z.g) New Trial granted for what Cauſe. Verdict 
being againſt Evidence. And in what Caſes the 
Judge's Certificate is neceſſary. 


1. IF the Court believes that the Jury gave their Verdict againſt their Holt Ch. J. 
Direction given them, the Court may grant a new Trial; per Glyn ſaid, that in 
Ch. J. Stile 462. Mich. 1655. Wood v. Gunſton. ag” hr 


new Trial 

q we ought 

not altogether to rely on the Certificate of the Judge who tried the Cauſe, but upon the Reajon of He 
Nine; and that ſometimes he would grant a new Trial againſt the Certificate of a Judge, if in his 


3 


Judgment and Conſcience the Matter deſerved a Re examination. 12 Mod. 336. Mich. 11 W. ;. 
Anon. 


2. On Motion for a new Trial, ſuggeſting that the Verdict was 
againſt Evidence. Vaughan Ch. F. who tried the Cauſe, refuſed to certi- 
ty; but ſaid Ore tenus to the Fudges of this Court, that it was againſt 
Evidence. And per Curiam, there gt to be a Certificate, which is as 
much a Record here, as the Affidavits among which it is filed; and the 
Motion was denied. 3 Keb. 351, 352. pl. 11. Mich. 26 Car. 2. B. R. 

St. Bar v. Williams. 

3. It was moved tor a new Trial, on Paro] Afirmition of Hale Ch. J. 
0 Rainsford F. that the Trial was againſt Evidence. 'I'witden and Wild 
retuſed to grant it, the Jury being ſudges of the Fact; tor tho? Verdict 
be againſt Evidence, it is nor to be ſet aſide without a new Law. Con- 
tra by Rainsford, who ſaid that Juries are wiltul enough; and denying 
new Trial here, will but ſend Parties into the Chancery. Vet new 
Trial was denied. 3 Keb. 398. pl. 100. Mich. 26 Car. 2. B. KR. Mar- 
tyn v. Jackſon. 3 

4. The Reaſon of granting new Trials upon Verdit7s againſt Evidence at 
the Aſſiſes, is becauſe they are ſubordinate Trials appointed by Wettm. 
2, Cap. 30. ubi de paucis articulis & facilis eſt Examinatio. 2 Salk. 
648. pl. 20. Hill. 11 W. 3. B. R. in Argent and Darrel's Caſe. 

5. The Court declared they would nor receive an Account of a Trial So the Ld. 
by Afidavits, it having been done on Affidavits but very improperly ; eber 
tor it is only hearing on one Hide; and that tor the future they would not ener 
grant new Trial without Certificate of the Judge, that he was dif! ww grant new 

1e 


FF 


Trial with- fied with the Verdict. Select Caſes in Chan. in Ld. King's Time. 1 


Jugges Opi- Paſch. 11 Geo. 1. in Curia Canc. Hill v. Hill. , 


nion; and that he ſhould have greater Regard to the Judge and Jury than to Affidavits, on which he 
ſiid he would never examine into the "I rial. Sel. Caſes in Chan. in Ld. King's Time; 20. Trin. 11 
Geo. 1. Soam v. Danvers. 

But February 16.1726. a new Trial was directed, altho* there was 10 Judeę's Certificate, nor no Eci 
dence but <vhat <vas in the Parties Pocter at the Time of the firſt Trial; but one Part of the Order directed 
that the former Verdict ſhould not be given in Evidence upon the new Trial. Reverſed, MSS, Tab 
Pit. Trial-New, pl. 6. cites Floyer v. Johnſon. 


6. Bill by the Deviſce of the Land againſt the Heir at Lac, to eſtu- 
blith the Will of the Teſtator; and upon the Hearing, the I Deu. 
ſavit vel non was directed to be tried at Law; and atterwards upon the 
Trial there was a Verdict for the Will. And now Defendant's Council 
move tor a new Trial, without any Certificate from 1 os or Affi. 
davit relating to the Trial; but ted it was a doubrtul Cate, and Exi. 
dence both Ways, and that by the Rule of the Curt the Inheritance c ay 
Heir at Law ſhall not be finally bound, and concluded by one Trial. king 
C. ſaid, He knew no ſuch Rule ot the Court, and he faw no Reaſon for 
it, and denied rhe Motion; but gave the Defendant leave to apply to the 
Judge, and it he was not ſatisfied with the Verdict, they might move it 
again upon ſuch Certificate; per King C. MS, Rep. Mich. 4 Geb. 2. 
in Canc. Durant v. Durant. 

7. In EKjectment the Ch. J. certified, That the Premiſſes in Ourfticy 
were Cop hold, and both Parties claim under one C. «ho had made 2 ſev: 
ral Surrenders ; that the Lneftion upon the Trial was, Whether C. was 
Compos mentis at the Time of the Surrender under which Defendant claim; 
that ucthing was objetted to Ci Inſanity, till 12 Years after ſuch Surrender; 
and that the Ch. J. was of Opinion the Strength of the Evidence was with 
Defendant. The Court order'd a new Trial, upon Payment of Cots, 
Barnes's Notes in C. B. 317). Mich. 8 Geo. 2. Letgoe, upon the Demiſe 
of Whecler v. Pitt. 


(A. h) New Trial granted ſor what Cauſe. Other 
Matters % General. 


K . . . FBT againſt Executors, who pleaded Riens enter Mains, and 
—_— found that they had Enter Mains by Niſi Prius, and did, not ſay to 
7 cles d = what Value, and a new Iſſue was join'd more ſpecially to find the Iſſue; 
and fo ice Iſſue twice tried, Br. Iffues Joines, pl. 5. cites 40 E. 

"6. 1 TB 
2 Freem. 2. The Wife of S. had pawn'd her Husland's Plate to C. for 1101, 
1 In Trover F. reder'd 115 1. Damages againſt C. and Judgment for it. 
1 C. A Bill was to be relieved againſt wa boy gment, for that Sg, was privy 79 

ingly. f K . 
the Pawning, aud had 110 l. and the Proots being read, it appear d that 
S. had conſeſs d ſu much; which, if it had been proved at the Trial, it 
was agreed S. could not have recover'd in the Trover; and there being 
no Proof new that he could not, by reaſon of any Accident, have his I itneſſes 
at the Trial, the Court would not, on any Neglect of his, grant a new 
1 Chanc. Caſes, 43. Hill. 15 & 16 Car. 2. Curteſs v. Smal- 
ridge. 

3. A new Trial was granted ou an Iſſue directed out of Chancery, and 
found for the Defendant, the Matter in Quettion being of Yale, and con- 
Corning 


— — 
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ing all the Copyholds in the Manor ; but Plaintiff to pay Coſts. 2 Vern © 
4 os. Trin. 1688. Edwin v. Thomas. e es 

Hill for a new Trial on a Bond, ſuggeſting that her Mark was Ibid. cites 
ng by one M ebb, and that by Surprize Detendant had recover'd Tewke's 
againſt her at Law, all the pretended Witneſſes being dead. A new Trial ans,” = 
was order'd., 2 Vern. 240. pl. 223. Mich. 1691. Codrington v. > pg : 
Webb. | ; 

A new Trial was granted, becauſe the Cyraje! were abſent, not 
. . . J 3 
thinking the Cauſe would come on, and no Defence was made. But a like 
Motion was denied in B. R. Per Holt Ch. J. 2 Salk. 645. pl. J. Mich. 
g W. z. C. B. Anon. 

6. One was order'd by NI of Aſſiſe to be hang d in Chains, the 
Officer hang 'd him in pri dato ſolo ; the Owner brought Treſpaſs, and upon 
Not guilty pleaded, the ary found for the Defendant, and the Court 
would not grant a new Trial, 2g being done for Conveniency of Place, and 
wt to aff ront the Owner. 2 Salk. 648. pl. 18. Hill. 10 W. 6. Sparks v. 

Spicer. | 

* Treſpaſs againſt 10, 2 of them make Default, and the reſt acquitted 
by Ferdict certified to be againſt Evidence, and a Writ of Enquiry of Da- 
wages againſt the 2 was executed, and a new Trial moy'd tor, and denied 
per Cur. becauſe Plaintiff had Damages and Colts againit 2; and Holt 
{aid the Jury ought not to be allow'd to ſever the Damages, and that in 
Action againſt 12, and 2 ol them make Default, the reſt acquitted 
againtt Evidence, yet there ought to be no new Trial, becauſe there 
were Co/ts once recover d. But here he ſhould have enter'd a Non Prof; 
:cainſt rheſe 2, tho? even fo, I durſt not warrant him a new Trial. 12 
Mod. 233. Mich. 10 W. 3. Spark and Spicer. 

8. It was mov'd tor a Trial at Bar laſt Paper-day in the Term, in an 
Aion againſt the Governor of Newy-Tork, tor Matter done by him as Go- 
rernor ; and granted, becauſe the King defended it. 2 Salk. 625. pl. 5. 

Patch. 12 W. 3. B. R. Ld Bellatont's Cale. 

9. New Trial is not to be granted for Hatter omitted, to be inſiſted on 12 Mod. 584. 
at a former Trial. See 1 Salk. 273. Mich. 13 W. 3. B. R. Watſon v. 2 $ & 
dutton. 85 

10. The Plaintifls being London Cheeſemongers, and having formerly Chan. Prec. 
aug ht Cheeſe in London by Factors, found, that alcho' they paid their Fac- 355. 8. C. * 
un, yet the Dairy-men not being paid by the Hactors, many Times ſud e 
the Merchant, and made him pay for the Cheeſe again. They gave Notice Cheeſe for 
pulickly, that they would not buy by Fatfors, nor be anſwerable for them; his Princi- 
vet after ſuch Notice given, were ſued by ſuch as acted as Factors, and . N 
Verdicts were obtain'd againſt them in Suflolk; and brought their Bill e 
tora new Trial in an indiillerent County. But the Court would not re- tion is 
lieve in this Caſe, but diſmuſs'd the Bill. 2 Vern. 437. pl. 401. Paſch. brought 


10a. e & al. v. Young & al. againſt the 
702. Tovey & al. v. Young & Papa, 


and a Recovery at Law. The Plaintiff here endeavour'd in the Court of Law to have got a new Trial, 
but was denied it; and now this Bill was brought, and ſuggeſted for Equity, that before the Cheeſz 
ks bought, he had countermanded the Authority of the Factor, and that the Defendant had Notice 
of it; (but that was denied by the Anſwer, and not proy'd.) Another Suggeſtion was, that there could 
not be an indifferent Trial in Suffolk; for that almoſt all the Freeholders there were concern'd in In- 
tereſt, and had declar'd they never would find againſt their Countrymen. The Plaintiff like wife found 
out ſince the Trial, that the principal Witneſs on whoſe Teſtimony the Recovery was had, was Part- 
ner with the inſolvent Factor. Lord Keeper ſaid, that Bills for new Trials ought to be reduc'd to 
lome Certainty : The Grounds for Relief were uſually Partiality in the be or new Diſcoveries; the 
Court where the Cauſe is tried, may, if they ſee Cauſe, grant a new Trial, which here you have at- 
tempted, but could not prevail; and I cannot grant a new Trial for Partiality. New Matter may, in 
Caſes, be Ground for Relief, but it muſt not be what was tried before; nor when it conſiſts in 
aring only, will I ever grant a new Trial, wnleſs it appears by Deed or Writing, or that a Witneſs on 
whoſe Teſtimony the Verdict was given, was convicted of Perjury, or the Jury attainted; and it does not 
appear the Witneſs and Plaintiff at Law were Partners. And if the Jury had dec/ar'd they would find for 
the Plaintiff, the Court at Common Law would have taken Order in it. Note, This was firſt heard at 
the Rolls, and diſmiſs'd ; and now that Decree confirm'd on Appeal. [ Abr. Eau Cafes 3-S. 5. 7. 
mes 2 Vern. 337. S. C. but ſtates it as here out of RE Prec. and in the very Words of thar 2 
b 6 l TOY 
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tho' not mention'd. And from this, and ſeveral other ſuch Inſtances, .I am ſtrongly induc'd to think 
that that Fine Abridgment is the Work of a very ingenious Gentleman deceas'd, who had the Cuſtoe; 
if not the Property, of the original Caſes, and who, as I have been inform'd, did in his Life-time d.. 
clere that he was himſelf the Author of ſuch Abridgment.] - 


11. Maintenance is not a ſufficient Cauſe to grant a new Trial, tho 
Embracery is. Arg. 11 Mod. 118. Trin. 6 Ann. B. R. in Caſe of Lady 
Herbert v. Shaw. | | : 

12. A new Trial was granted, becauſe a great Lord concern' in the 
Cauſe ſat upon the Bench at the Trial. Cited per Holt Ch. J. as a Caſe in 
Ed. 3d's Time. 11 Mod. 119. in Caſe of Lady Herbert v. Shaw. 

13. It was movd for a new Trial, becauſe the Poftea was eaten uit 
Rats. But the Court denied it; for there was Part of it remain'd, and 
particularly the Coſts and Damages, written with the Party's own Hard 
11 Mod. 206. pl. J. Hill. 7 Ann. B. R. Fowbert v. Ekins. 

14. A Special Verdict was pray d and directed, but the Fury found gen. 
rally; whereupon a new Trial was granted for that Reaſon. Cited by 
Parker Ch. J. Wms's Rep. 213. in Caſe of the Queen v. Bewdley Cor. 
poration, as the Caſe of Briſtol v. Cooper. | 


(B. h) New Trial. Granted. At what Time 


A new Trial 1. IN the Time of Roll Ch. J. a new Trial was granted after a Till 
was granted at Bar, becauſe the Plaintiff had delivered a Paper to the Jurors 


1 8 after they went from the Bar. Sid. 235. pl. 41. Mich. 16 Car. 2. B. R. 


Arg. 2 Vern, in the Caſe of Goodman v. Cotherington, cites it as Ld. Shandois's 
427. cites 11 Caſe. 


Nov. 15 Car. | 


2. Humphreys v. Peyton. Chanc. Prec. 194. cites S. C. Bur ſays it docs not appear in that Caſe 
what the new Matter was. 


And the Caſe of vB v. Lankt p, was cited 2Vern. 437. in Caſe of Tobey v. Pound, as $ Dec 3Jac 
2. to prove that a ne. Trial has been granted after a Trial at Bar, in a Cale betu cen the Cheſhire Dairv- 
men, and the London Chec!{emongers. S. C. cited in the S. C. Chan. Prec. 194. Arg. that the 
Cheſhire Factor alleg'd that he foid to the Chee ſemor gers as a Merchant, and not as a Factor. Bu: 
Ld. Keeper Wright ſaid that this Caſe was tried in Nottinghatr hire, and not in Cheſhire, ard wen: 
<rithout Defense; and yet a new Trial was denied at Law, but granted here, becauſe the Right had 
never been tried; But that was not Partiality. But atter a Trial at Bar, uo new Trial cas ever grant- 
ed purely becauſe the Jury went againſt Evidence, except at the End of the laſt Reign, which was irregu- 
lar. 12 Med. 93. Paich. 8 W. 3. Anon,—— 12 Mod. 128. The King v. Melling. 

Upon a Trial at Bar, the Iſſue was, whether the Copy holders by the Cuſtom, ſhould pay on their 
Adenittances, certain or uncertain Fines, Precedents were produc'd both Ways ; bur the Court was 
latisficd that the Fines ſhould be uncertain, but the Jury gave their Verdict contrary ; and therefore, 
and becauſe it appear'd by Affidavit that ſome of the p 


| ra. | ; rincipal Freeholders nam'd in the Venire facias 
were never ſummon'd, it was mov'd for a new Trial; but becauſe full Evidence was given, the Court 
would not grant it without the Conſent of the other Side; for it was ſaid that Trials at Bar were ſo 


lemn, and of great Authority, and that tho' the Court was not ſatisfied, yet the Jury, who are the 
proper Judges of the Fact, was. Sid. 58. pl. 26. Mich. 13 Car. 2. B. R. Wheeler v. Honour: 


There has not been known above two new Trials upon ſuch Motion, after a Trial at Bar, one ct 
which was in a Caſe where 3 Men had been robb'd, and one ſued the Hundred, and it was found 
againſt him; but the other 2 jued, and cach obtain'd a Verdict; and thereupon the Court granted 4 
new. Trial, for the laſt 2 Verdicts were againſt the 1ſt; Per Cur. Sid. 58. pl. 26. Mich. 13 Car. 2 
B R. Wheeler v. Honour. 

In Caſe of &.ng Leſſee of the Earl of Thanet v. Foſter, 2 Jo. 224. 225. Mich. 34 Car. 2. B. R. 
Motion was made for a new Trial; but the Court conſidering that the Trial was at Bar, and in an Ac. 
tion of Ejectment, where the Trial was not a final Bar, denied the Motion, tho! all the Court declare 
their Opinions againſt the Verdict. 

A Motion was for a new Trial after a Trial at Bar in Ejectment, as being contrary to Evidence bi: 
denied by the Court, Rokeby contra. Per Holt, A new Trial is never granted after a Trial at 3.r 
Ejectment, but where there hath been ill Practice, becauſe Plaintiff may bring a new Ejeciment. : 
Salk. 648. Hill.11 W. 3. Argent v. Dartel, _—— Carth. 507. Mich, 11 W. z. B. K S. C. Ard 
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— Tus laid down as a Rule, that after a Trial at Bar, no new Trial ſhall be granted i l 

nk bn has been ſome Corruption or Miſdemeanor in che. Jury. a. Raym. Hep, f is Fol cons Fr 
V, and tho' they thought it was given expreſoly againſt Evidence, yet they retard to grant a Motion to 
le. ſtay the Entry of the judgment, tho", pray d by Reaſon of the Stock which was upon and in the Land, 


ill the Defendant might bring a new 1 — S. C. cited Hill. 12 Geo. 2. B. R. in delivering 


he Opinion of the Court, in the Caſe of Smith and Dormer v. Packhurft ; and f. 
Salk mentions no Judgment to have been given in that Caſe, yet he had 805 a MS, at * KEE 


here Tudgment was againſt a new Trial; and that no Caſe was cited wh 7 
ly = ri at Bar in KjeQtment. ; ; OR e Gurnton 
; After a Trial at Bar, a new Trial being mov'd for, was denied, tho* the Ferdict was different to a 
I wivate Verdict which oy had given over Night ; and they refuſed to give the Court a Reaſon for it. 7 
| Mod. 37. Trin. 1 Ann. B R Gay v. Croſs. 8. C. cited 2 Salk. 650. in Caſe of Fenwick v. Groſ- 
ln venor, that by Conſent of all Sides one Point was to be found ſpecially; and yet the Jury found a general Ver- 
i, and the Court would not grant a new Trial. 
+ New Trials have never been granted here, after a Trial at Bar, but of Iſſues out of Chancery, which 
being only to ſarisfy the Conſcience of the Chancellor, are not Stricti Juris. 2 Salk. 650. pl. 27. Hill. 
| Ann. B. R. in Caſe of F en ick v. Lady Groſvenor. —— 93). C. & S. P. cited in delivering the 
Ooinion of the Court. Hill. 12 Geo. 2. B. R. in the Caſe of Smith and Dormer v. Parkhurſt. 
MS. Rep. 
. Whees the Evidence is doubtful, a new Trial ſhall not be granted after a Trial at Bar; and therefore 
it was denied in the Caſe of Doames v. Barnardiſfon, and the Queen v. the Warden of the 
Flect ; but where it is _— Evidence, it may, according to Sti. 462, 466. Mood v. Gunſton 5 
[= tor exceſſive Damages. And yet the Jury are the proper Judges of the Damage. So a new Trial was 
granted in the Caſe of Sir Joleph Tilley v. Roberts, after a Trial at Bar, becauſe the Verdict 
was againſt Evidence ; and the Queſtion Was Compos or Non Compos, which was meer Matter of Fact. 
Per Cur. 2 Ld. Raym. 1360. Paſch. 10 Geo. Sir Chriſt. Muſgrave v. Neviſon.— 8. C. cited in deli- 
ver ing the Opinion of the Court. Hill. 12 Geo. 2. B K. in the Caſe of Smith and Dormer v. Park- 
urlt, X 
; A new Trial was denied after a Trial at Bar, on an Iſſue directed out of Chancery to C. B. and tho), 
upon ſending it back to C. B. to know if it was proper to be tried again, the Ld Chief Jult. acquainted 
Ld Chanc King, that very ſtrong Evidence had been given on both Sides; ſo that he could not have blam'd 
the Verdict on which Side ſoever it had been given; yet his Lordſhip, and the Matter of the Rolls de- 
nied a new Trial, for that otherwiſe there would be no End of Suits, and thar the ſending it to be tried 
it Bar was that it might be final. 2 Wms's Rep. 563. Hill. 1729. Coker v. Farewell. 
t Powell J. ſaid he thought nothing ought to be a Ground for a new Trial, after a Trial at Bar, but 
3 what evould make the Jury liable to an Attaint. Wms's Rep. 213. Mich. 1712. in Caſe of the Queen v. 


| Bewdley Corporation. 


2. The Court may as well grant new Trial on Nonſuit as after Verdict, In Quart 
0 and upon Affidavit of Surpriſe, there being an Agreement to try it in the ede the 
Aſternoon, and the Cauſe in the Morning being the laſt Cauſe, it was F/«intifts 


3 granted Per Curiam, the Plaintiff paying Colts. 3 Keb. 811. pl. 26. * * 


i Mich. 29 Car. 2. B. R. Catesby v. Emans. mov'd for a 
in new Trial, 
The Defendant inſiſted that the Plaintiffs <vere out of Court by the Nonſuit, and the Court could not admit 
4 the Plaintiffs to move. But it was an{wer'd, that the Queſtion here was, [f the Nenſuit <vas regularly ob- 
. und, and auhether or no tle Plaintiffs cpen'd the Carſe ; und if that Objection ſhould prevail, it would 
be Exceptio ejuſdem rei cujus petitur dilſelutic. The Court orcer'd Proceedings to be ſtay's till Mr. Juſt, 
| Probyns's Opinion ſhould be ask'd ; and afterwards on his Certificate, the Rule was diſcharg'd. Rep. 
1 j of Pract. in C. B. 63. Eaſt. 4 Geo. 2. Jeſus College in Oxtord v. Vaughan, 


0 z. One ſhall 20 move for a new Trial * a/r2r Motion in Arreſt of Fudg- Skin. 681. 

n mant; but aiter Motion tor a new Trial, he may move in Arreſt of pl 1. 8. 

judgment: So after Motion in Arreſt of Judgment, Delendant cannot - ta movies 
'ri alk. 647. Mich. 9 W. 3. Turbervill v. S EF 

move for a new Writ. 2 Salk. 647. Mich. 9 W. 3. IurberviII v. Stamp. 8. C. not 

X | | 1 

: Comb. 459. S. C. not 8 P.———1 L4. Raym. 264. S. C but not S. P. 

a „S. P Nor to ſet aſide a Writ of Inquiry of Damages; Per Cur. 12 Mod. 158. Mich. 9 W. z. 

: Anon. 


i 4 Upon a Trial at Bar, for the Forfeiture of the Office of Warden of 
MW the Fleer tor voluntary Eſcapes, one Eſcape was prov'd by a Witneſs, 
: who being ask'd if he never was burnt in the Hand for ſtealing a Tankard, 

anſwer d, No. A new Trial was pray'd upon producing the Record of the 


Conviction; but was denied, becauſe it was a Trial at Bar, and alſo 2 
cauſe 


4 


Le feet e fa, 


ebe low'd if freſhly purſued, yet 'tis a Miſdemeanor in a Judge to grant it after the Party 

L long under a former one ; and it may be a Ne, ehether any Court can grant a new Trial to leh; 
Lefore themſelzes. There cannot be a new Trial at Bar, as there may be at Niſi Prius; for in the l 
Caſe "tis but reaſonable that the Court ſhould judge how the Judge of Niſi Prius has executed hi; An. 


” 
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Traal. 3 
cauſe it is no Reaſon for a new Trial, that thoſe concern d for the De. 
fendant came unprepar'd to make his Defence. 2 Salk. 653. pl. 35. For 
v. Tilly. 8 5 | 
$. W. here a Trial is had upon a View, this Court will not eaſily be in. 
duced to grant a new one; for the View is ſuppoled to govern the Jury 
more than the Evidence at the Trial, and therefore in ſuch Caſes there 
ought to be ſome great Irregularity in the Jury to obtain a new Trial. 
11 Mod. 1. pl. 2. Eaſt. 1 Ann. B. R. Anon. | 3 
2 Salk. 65% 6. In the Court at Briſtol, the Plaintiff had a Verdict and Cofts taxi 
55 = * and alter a 2 Hire facias againſt the Bail, they ſurrender the Principal, 
of the and a Year after the Cots taxed, the Fudge of that Court granted a new Tria, 
Mayor &c. and thereupon the Court of B. R. made a Rule for an Attachment Nif, 
of 3riftol's and that the Rule for a new Trial be ſer aſide. 7 Mod. 84. Mich. 1 Arn, 
gaz une B. R. Hall v. Hill. 


that it was f 
held per Cur. that a new Trial cannot be granted in an inſerior Court, and that the Court bla: ned this ney 
Trial a Year after the firſt. 3 Salk. 363, pl. 7. S. C. ſays, that tho' a new rial 9 

14s reſted { 


55 


thority. 
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Akter ſecond 7. Upon a Trial at Niſi Prius, the Jury gave exceſſive Damages, and 
/ erdict of tie thereupon a new Trial was granted. The 24 Fury gave the ſame Da- 


/ 


ame Side, it 5 | : . 0 
4 hot ft to Mages, and now it was moved tor another new Trial, but denied; tor 


grant a new there mutt be an End. Bur ſeveral Cafes were cited which the Ch. Jul. 
trial, be- tice allow'd, that where upon the ad Trial the Jury have doubled the 
cauſe the Damages, a 3d Trial had been granted. 2 Salk. 649. pl. 25. Mich, 
loc fit 1 Anne B. R. Clerk v. Udall 

not like the T Annæ B. N. Clerk v. All. 

Verdict; but 

if there were any Practice uſed in obtaining it, it's otherwiſe; per Holt Ch. J. 5 Mod. 22. Mich 
2 Ann. in B. R. Anon. 


8. One cannot move in Arreſt of Judgment till the Plea Roll is made 


up, and the Verdict there entred ot Record; but one may move for a 
new Trial before ſuch Plea Roll is made up. G. Hitt. C. B. 38. 
= this Caſe 9. On a Notion tor a new Trial, the Verdict being againſt Evidence, 
1 t was objetZed that there being a Special Verdict no new Trial could be 


Id. Car- 8ranted, for by the Council's /tgning the Special Verdict they had conſented 


| berry's Caſe 70 7?, Ld. Ch. Baron ſaid, the Jury tound their Verdict contrary to his 


tried at He- Opinion and Direction, and he thought the Special Verdict no Hin- 
N drance of granting a new Trial, for if there is Matter of Law, the 
he offer d to Council muſt ſigu the Notes, but may waive it afterwards. Price B. ſaid, 
give Dug- that Ld. Ch. B. being of Opinion that the Verdict was againſt Evidence, 
dale's Baro- he thought there muſt be a new Trial, and the Council having ſigned 
ſs 0 the Special Verdict does not alter the Caſe, for it is only ſaving a Matter 
Things in Of Law, and is ex abundanti, and does not help when the general Pat 
Evidence, of the Verdict is wrong, but then if the general Part of the Verdict is 
which being againſt the Plaintiff again he will ſtill have the Benefit of arguing the 
N Point of Law, which will be a Hardſhip upon the Defendant, and rhere- 
a Bill of Ex- fore the Plaintiff ought to come into Terms. Page B. thought there 
ceptions, and Mult be a new Trial, but if the Plaintiff had put Detendant to the Charge 
fign'd it. of arguing the Special Verdict, it would then have been roo hard, bit 
8 o_ now no more Expence than if it had been a General Verdict, XI. Rep. 
Court grant- Namniock v. Farewell. 

ed a new 

Trial upon his Motion, 


| 72 1 8 1 * 


10. New Trial was never granted in another Term after the An- Mich. 1738. 


ing the Fudgment. 8 Mod. 264. Trin. 10 Geo. 1125, The King v. LAN 
Pollar d. Interlocu- 


it i tory Jud 
ment entred it is too late to move for a new Trial, tho' in the ſame Term. King v. 4 of 


tr, It was moved for a new Trial after the 4 Days expired but before 

udgment entred on the Verdict; and obtain'd a Rule to thew Cauſe ; but 
the Court declared that for future no ſuch Motion ſhould be received 
after the 4 Days, unleſs where the Foundation of the Motion be a Fact 
not diſcloſed to the Party till aſter that Time. Barnes's Notes in C. B. 323. 
Mich. 11 Geo. 2. Willis an Attorney v. Bennet. 


(C. h) New Trial, Granted on «vhat Terms. 


. IF new Trial be granted for Irregularity, there ſhall be no Coſts paid 

for it; but if Defence be made, it may help the Irregularity. It 
new Trial be upon the Merits of the Cauſe, there mult be Coſts; per 
Cur. 12 Mod. 370. Paſch. 12 W. 3. Anon. 

2. Note, In many Caſes upon granting a new Trial, the former Ver- 
dict ought to ſtand as a Security; tor otherwiſe the Party againſt whom 
it paſſed, might ſpirit away the Evidence on whoſe Teſtimony it was ob- 
tain'd, and ſo without any Corroboration ot his Right, deprive him of 
the Benefit of his Verdict; per Cur. 12 Mod. 439. Hill. 12 W. 3. B. R. 
Anon, 

3. Where there is a new 'Trial directed, the Party that moves for it 
mult pay the Charge of the former, and depoſite Money for the Charge of the 
New, MS. Tab. Tir. Trial cites Feb. 17, 1724. Ld. St. George v. 
Martin. 


For more of Trial in General, ſee Amendment and Jcofails, Da 
mages, Error, Evidence, Judgments. and other Proper Titles. 


Truſt. 


(A) lat it is. And Rules relating to Truſts See D) 


I. d i RUSTS are of the ſame Nature nom that Uſes were at the Common Abr. Equ. 
Law. Arg. Allen. 15. in Caſe of the King v. Holland. 8 8 


S. P. Arg. Vent. 130. in Caſe of Smith v. Wheeler 


22 given to a (ſe, ard invented to defraud the Statute of Uſes Arg Sti 40 in Cafe of the King 
Holland. | 


6 K Uſe 


5 Truſt. 155 


—  —— 
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Uſe and Truſt are ſynonimous Terms, and are uſed as ſuch in the Stat. of 27 H. 8. and no Difference be- 

tween a Will and a Deed. Arg. Gibb. 10. ſaid to have been ſolemnly determin d in the Caſe of Brouel 

ron v. Langley al' Langley v. Baldwin. Paſch. 2 Anne. 86. 

They are Hnonimous in the Law; per Holt Ch. J. 11 Mod. 211. The Common Law will not 

diſtinguiſh between Truſts and Uſes; per Powel J. 213 Ibid, Paſch. S Ann. B. R. in Caſe of Ld. Althan 
v. Ld. Angleſea. 


2. Holding the Poſſeſſion and diſpo/ing thereof at his Will and Pleaſure 
and making Leaſes thereof when the legal Eſtate is in others, are Signs of a 
Truſt; per Cur. Chan. R. 52. 6 Car. 1. Earl of Newcaltle v. Earl gf 
Suffolk. | 

3. A Mcrtgage is not merely a Truſt, but a 7:tls in Equity; per Hale 
Ch. B. Hard. 467. Trin. 19 Car. 2. in Scacc. in Cale of Pawlet v. the 
Attorney General. 

4. A Truſt is a Right to receive the Profits of the Land, and to diſpuſ, of 
the Land in Equity ; per Pemberton. Arg. Mod. 17. in the Caſe ot Smith 
v. Wheeler. | 

5. Truſts are govern'd by the Intention of the Party ; per Ld. Keeper. 
2 Vent. 367. Hill. 1 & 2 Jac. 2. in Ld. Pawler's Caie. 

6. In every Truſt is implied a Contract; per Holt Ch. J. Skin. 279. 
Hill. 2 W. & M. in B. R. in Caſe of Boulſton v. Sanditord. 

7. A Court of Equity will never adjudge a Man to have broken a Truſt in 
a higher Degree, when he may with equal Reaſon be adjudged to have done 
it tn a lower 3 per Parker C. 10 Mod. 500. Trin. 8 Geo. 1. in Caſe of 
Le Croy v. Eaſtman. 

8. Truſts and legal Eftates are to be govern'd by the ſame Rules; and 
this is a Maxim which has univerſally prevail'd. Ir is ſo in the Rules 
ot Deſcent, as in Gavelkind, and Borough Englith Lands, there is a 
Poſſeſſio Fratris of a Truſt as well as of a legal Eſtate. The like Rules 
in Limitations, and allo ot barring Entails of Truſts, as of legal Eſtates; 
Per the Maſter of the Rolls, who faid he thought there was no Exce 
tion out of this General Rule, nor is there any Reaſon that there ſhould 
and that it would be impotlible to fix Boundaries, and thew how far, 
and no farther, it ought to go; and that perhaps in early Times the 
Neceſhty ot keeping thereto was not ſeen, or thoroughly conſider'd, s 
Wms.'s Rep. 645. Hill. 1732. in Caſe of Sutton v. Sutton. 


Ibid. 38. 
Arg. in 8. C. 


= 


(B) What amounts to a Truſt, 


I. NE poſſeſs'd of Leaſes for Years deviſed them to his Wife, and 

hoped fhe would leave them to his Son, and died. Her ad Hul- 
band granted the Leaſes away: The Son ſued to be relieved, but was 
diſmiſs'd; for it was no Truſt for the Son. Cired by Ld. Chancellor, 
Chan. Caſes, 3 10. Hill. 30 & 31 Car. 2. in the Caſe of Civil v. Rich, 
as a Caſe which he remember'd in the Ld. Egerton's Time. 

2. A. for 80 Il. conveys Land to B. abſolutely. A. brings a Bill to re- 
deem. B. by Anſwer inſiſted, that the Conveyance was abſolute, with- 
out any Proviſo or Agreement for Redemption; but confe/s'd that after 
ihe 80 l. paid with Intereſt, it was to be in Truſt for the Plaintiff's Wite 
and Children. Plaintiff replies to the Anſwer, and there was no Prot 
of the Truſt, yet it was decreed to be a Truſt tor the Wife and Chil- 
dren, 2 Vern. 288. pl. 27). Paſch. 1693. Hampton v. Spencer. 

3. A. was Excommunicate, and fo could not make a Will, and theie- 
fore took this Method to diſpoſe of What he had, viz. On his Deal tles 
* gives all his Goods to B. and afterwards appoints B. to pay ſuch _ - 


9 


5 _ 
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and Legacies out of them. 'This proves it to be a Truſt, and the Court 
decreed B. to account. 9 Mod. 113. 116. Mich. 11 Geo. 1. Mitford v. 
Ld. Herbert, Pritchard, and Croom, & al'. 


(C) What ſhall be conſtrued a Truſt between Privies 
1 Eſtate. 


i. L'ecutor in Truſt ſurrenders, and renews a Leaſe; the Renewal 

ſhall go to the Benefit of Ce/tuy que Truſt. Agreed per tor. Cur. 
viz, Ld. Keeper, and Twiſden, Wyld, Rainsford, and Windham ]. 
Chan. Caſes, 191. Mich. 22 Car. 2. Holt v. Holt. 

2. A Man is @aardian or 'Truſtee for an Infant, to whom Lands are 
deſcended or deviſed, but the Title is revera in a 3d Perſon. If the 
Truſtee or Guardian buys in the Title of this zd Perſon, this ſhall not be 
taken to be a Truſt for the Inſant; for he is at Liberty to purchaſe it as 
well as any body elſe , and fo it was held in the Caſe of Combes ann 
Throgmorton, per Cancellarium. 2 Freem. Rep. 52. pl. 59. Paſch. 1680. 
Leſley's Caſe. 

3. There were three Leſſees of a Church-Leaſe ; one ſurrenders the 
Leaſe, and renews in his own Name; it ſhall be a Truſt for all. Vern. 
276 pl. 217. Mich. 1684. Palmer v. Young. 

4. On the Son's Marriage the Father ſettles a Leaſe for Nears, held of 
the Queen Dowager, on the Son for Life, to the Wife for Life, and then to 
the Iſſue of that Marriage. The Son covenants from Time to Time to re- 
aww the Leaſe, and to aſſign it to Truſtees to keep the Leaſe on Foot as 
long as the Wife, or any Child of the Marriage ſpould live, The Son renews 
the Leaſe in his own Name, and makes no A//jjgnment thereot to the Truſ- 
tees, and dies greatly indebted, without Aſſets. Per Cur. The Leaſe is 
bound by the Marriage-Agreement, and ſhall not be Aſſets, nor liable 
io Debts. 2 Vern. 289. pl. 278. Paſch. 1693. Plowman v. Plowman 
Ce contra. 

5. Mortgagee of an Advowſon appendant, till Forecloſure, 7 but in 
Nature of a Truſtee {® the Mortgagor ; and it the Church becomes void, 
tho' the Mortgagor has no Bill, yer being ready, and offering to pay the 
principal Intereit and Colts, if the Plaintiff will not accept his Money, 
lncerett ſhall ceaſe, and an Injunction to ſtay Proceedings in the Quare 
Impedit; for the Mortgagee can make no Profit by preſenting to the 
Church, nor can account for any Value, in reſpect thereot to fink or 
lefſen his Debt; and the Mortgagee therefore in that Caſe, until a For- 


eicure, is bur in Nature of a Truſtee for the Mortgagor. 2 Vern. 401. 


Mich. 1100, Amhurſt v. Dawling. | 

6. One joint Purchaſor of an Bate in Moieties, buys in Incumbrances at 
an under Value, and had ſeveral Abatements made to him, yet the othes 
ſhall have equal Benefit, the Purchaſe being made for their equal Bene- 
fic, and on a mutual Truſt between them. Abr. Equ. Caſes, J. pl. 13. 


Trin. 1948, at the Rolls, Carter v. Horne. 


(D) Con- 


* (PD) Conſtructions of Truſts. Is Equity. In General. 
How. 


, Deviſe of a Truſt is not govern'd by the 32 H. 8 and therefore, 
| A and becauſe ot ſeveral Accidents which cannot be foreſeen, this 
Court doth ſomerimes diſpoſe of Truſts according to the preſumptive Inten- 
tion of the Parties, without regarding the ſtrict Words of his Declara- 
tion; per Ld. Keeper. Fin. R. 159. Mich. 26 Car. 2. in Caſe of Nurſe 
v. Yarmouth, 

2. In the determining Matters of Truſts, Chancery has always agreed 
with the Reaſons of the Law in the Limitations of Uſes ; per Cur. Fin, 
R. 341. Hill. 30 Car. 2. in Cafe of Ford, Lg. Grey v. Lady Grey 
& al. 

3. In the Conſtruction of a Truſt, the [ntext of the Party is to govern, 
and Courts of Equity have always in Cafes of Truſts taken the ſame 
Rules of expounding Truſts, and of purſuing the Intentions of the Par- 
ties therein, as in Caſes of Mills, and that even in Point of Limitations 
of Eſtates, where the Letter is to be as ſtrictly purſued as in any Caſe; 
per Ld. Sommers. 2 Vern. 311. pl. 301. Hill. 1693. in the Caſe of Shel. 
don v. Dormer. | 

4. A Truſt in Equity is guided by the ſame Rules, and capable of ihe 
fame Limitations as the Poſſeſſion was at Law, and there is no Manner 


of Difference between them. Arg. Ch. Prec. 345. pl. 255. in Cafe of 
Eure v. Holland. 


(E) Reſulting Truſt. What, 


Reſulting T- 29 Car. 2. cap. Rovides that a Truſt reſulting by Implication of Law, 
8 


Truſts are 8 or trangferr d or extinguiſb d by Att of Law, ſball te 


: L 3. * * 
ſaved indeed gg if this Statute had not been made. 
by the Sta- 


tate of 


Frauds and Perjuries, but are only ſaved, and left as they <vere before the 4. Now a bare Declaration 
by Parol before the Act, would prevent any reſulting Truft. Arg. and the Court ſeem'd to be of that O- 
jinton. 2 Vern. 294. pl. 285, Trin. 1693. Lady Bellaſis v. Compton and Frankland. 


Tho' ſuch Truſts are excepted, yet they muſt ariſe upon the Face of the Deed itſelf. Arg. Ch. Prec. 
104. 

This muſt relate to Truſt and Equitable Intereſts, and cannot relate to an Uſe, which is à legal Eſtate. 
W m.'s Rep. 112, 113. per Ld. Ch. Mich. 1509. Lamplugh v. Lamplugh. 


2. Truſtee by Appointment of Ce/ty que Truft conveys to A. and B. Decreed 
to be a Truſt in A. and B. tor the Ceſty que Truſt. Fin. R. 320. Mich. 
29 Car. 2. Fleming v. Page and Blaker. 

3. The Daughter's Portion being charged upon the Father's Land, ſte 
at the Requeſt of her Father, had releaſed her Intereft in the Land to the 
Intent that he might be enabled to make a clear Settlement thereof upon his 
Hen. It was declared by the Ld. Keeper, that if this were done by the 
Daughter without any Conſideration, there would be a reſulting Truſt in 
the Father, whereby he ſhould be chargeable to the Daughter tor 1⁰ 
much Money. Freem. Rep. 305. pl. 373. Lady Tyrrell's Caſe. 1 

4 4. 
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4 A. ſeiſed in Fee convey'd the Lands to the Defendant for 1oo⁰ 
Years, in Truſt, that whereas diverſe Suits. &c, were touching the 
Lands, the Defendant ſhould de end the Suits, (Nota, Defendant was Te- 
nant of the Land then, and before, to B. the Plaintiff ) and Title with 
the Profits, and yearly Account to A. of all the Profits, and pay to him, his 
Executors, and Adminiſtrators, the 2 of hat he ſhould not expend 
and ſhould pay an annual Sum aſter his Death to B. the Plaintiff, an 
another annual Sum to C. and died. B. the Plaintiff was A.*s Couſin 
aud Heir, and ſued for Account and for the Lands, in Regard that a 
Truſt reſulted to the Heir after the expreſſed Truſts were perform d. Bur 
Ld. North diſmiſſed the Bill. 2 Ch. Caſes 140. Paſch. 35 Car. 2. Baily 
y, Cotton. 

5. The Wife join'd in a Fine ſur Conceſſit of her Fointare, in Order to Vern. 213. 

a Mortgage or Security; This is not an abſolute Departure with her In- Platt. Brend 
tereſt, but there reſulted a Truſt tor her when the Security or Mortgage is * 
paid to have her Eſtate again, as if it had been a Mortgage on Condi- 

tion, and the Money paid at the Day; per Ld. Keeper North. 2 Chan. 

Caſes, 162. Hill. 35 & 36 Car. 2. Broad v. Broad. 

6. A. purchaſed in the Name of B. and paid the purchaſe Money, B. aſ- Where a 
ſign'd to T. A. pray'd by his Bill, that the Eſtate might be convey'd to Man buys 
him. T. denied that he knew its being bought with the Plaintiff's Mo- „„ 
ney, but believed it was bought with the proper Money of E. tor her and and poys he 
her Heirs, and that he claim'd it as Heir to E. and inſiſted on the Sta- Money, it 
tute of Frauds &c. there being no Declaration in Writing of any Truſt will be in 
tor the Plaintiff, at length Procfs were read, but they amounting only to age * 
what had paſſed in Diſcourſes, and been oon'd by the Defendant, and being — Money 
doubtful, the Maſter of the Rolls diſmitled the Plaintiff's Bill, the tho no Deed 
Proots not being ſufficient to ground a Decree upon. Vern. 366. pl. 359, be declaring 
Hill. 1685. Gaſcoigne v. Thwing & al. 2 


for the Sta- 

| rute 29 Car, 
2. of Frauds, does not extend to Truſts raiſed by Operation of Law. 2 Vent. 361. Paſch. 35 Car. 2. in 
Canc. Anon. - If A. buys Lands ard pays the Putchaſe Money, and the Conveyances are made to 
B. this is a Reſulting Truſt admitted; Arg. Vern. 109. in Caſe of Riddle v. Emerſon, — Where it 
fainly appear'd upon the Evidences of borh Sides, that the Conſideration Money of the Purchaſe <vas the 
proper Money of A. had it nut been for the Statute of Frauds, this would have made a Reſulting Trult ; 
and B. after As Death executing a Declaration ef Truſt, this plainly took it out of the Statute, Wrms.'s 
Rev. 323. Trin. 1716. Ambrote v. Ambroſe. So where A agrees for a Leaſe for 99 Years, B ad- 
cances the Money, and the Leaſe is taken in the Name of A. This is a Reſulting Truſt, and out of the 
Statute of Frauds, A. havirg by Letter acknowledged the Truſt. MS. Tab. Tit. Truſts, pl. 4. cites Feb. 
12 1717. O Hara v. O Nell. 


7. Executor in Truſt tor an Infant Reſiduary Legatee renews a Leaſe 
in his own Name, being Part of the Teſtator's Perſonal Eſtate, and hav- 
ing mortgaged it, aligns the Equity ot Redemption to a Truſtee to fel 
tor Pay ment of his own Debts. The Truſtee tells ro one who had No- 
tice of the Inſant's 'Vitle. The Purchaſe was ſet alide. Vern. 484. pl.473. 

Mich. 1687. Walley v. Walley &c. 

8. A, Mortgagee aſſigns over to B. and declares a Truft by Parol to C. aud 

B. acknowleges the Truſt. It was inſiſted, that there being an expres 
Truſt, thoꝰ by Parol only declared to C. and D. that ſhall prevent a reſult- 
ing Truſt to A. And the Court ſeem'd to be of that Opinion, and inclined 
to decree for the Plaintiff, 2 Vern. 294. pl. 285. Trin. 1693. Lady Bel- 
laſis v. Compton and Frankland. 

9. Grant of a Next Avoidance to one who kneco nothing of it, and being Abr. Eau. 
examined in a Cauſe, he depoſed he did not purchaſe it; Per Ld. Som- Calcs 55: 
mers, *tis a Reſulting 'Truit tor the Grantor, there being no other Truſt Pl. 4. S. C. 
12 Ch. Prec. So. pl. 70. Hill. 1697. Duke of Nortolk v. 

rown. 

10. A Truſtee purchaſes Lands out of the Profits of the Truft Eſtate, and 2 Fre-m. 
takes the Conveyance in his own Name; tho probably, it he cannot 2 on 2 * 

6 Ot! er? 22114. 
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dt. oro. 


1698. 9.C. other Satisfaction tor the Miſapplication, theſe Lands may be ſequeſterd 
lays oo. yet they cannot be decreed to be a Truſt for Ceſty que Truſt, no mon 


theLd.Chan- Than it A. borrows Money of B. and purchaſes Land with it; thoſ 
cellor, Maſ- Lands are no Truſt for B. For it is act a Truſt in Writing ; and a ref. 


ter of the ing Truſt it cannot be, becauſe that would be to contradict the Deed 
Rolls r Parol Pre, directly againft the Statute of Frauds. But if the Purckes 


were all of had been recited to have been made with the Profits of the Truſt Effate, this 
Opinion, that appearing in Writing might ground a refulring Truſt, On Appeal to the 
tho it „as 2 Houſe of Lords, this Decree was affirm'd. Ch. Prec. 84. pl. 7. 


bad” Mich. 1697. Kirk v. Webb. 


could not reach it; for it had never yet gone ſo far. 

A Truftee managed the 'I eftator's Perional Eftate, ard kept Teftator's Ledger and Journal, and en. 
tred all himſelf, ard therein entred tha Perſonal Eſtate Debtor to Lands bought, naming them particularly 
and died. Per Ld. Wright, theſe purchaſed Lands ſhall not be a Truft for the Pei ſons intitled to the 
Perſonal Eſtate, and ſaid ir was nor ſo ſtrong a Caſe as Kirk v. Webb, for there was a Defect of the 
Perſonal Eſtate to anſwer the Demand, which in this Caſc there is not. Ch. Prec. 163. pl. 135. Paſch 
1:01, Heron, v. Heron. 


11. A. employs his Steward to Purchaſe with his Money, and he takes 
the Conveyance in his own Name. It was ſaid that the Court had relieved 
in ſuch Caſe. Arg. Ch. Prec. 104. pl. 92. Mich. 1699. in Caſe of Newton 
v. Preſton. 

12. Joit a Man makes an abſolute Conveyance, but continues in Poſſeſſion, 
and pays Iuteręſt, and takes Acquittances. And a Truſt that ariſes by Im- 
plication of Law, is excepted out ot the Statute. Arg. Ibid. 

13. Teſtator empocerd the Fxecutor to lay out the Perſonal Eſtate in 
Land, and ſettle it on A. and his Heirs. Being about to purchaſe, he told 
A.*s Mother ot it, and asked her Conſent, but took the Conveyance in 
his own Name, and 0 Truſt in Writing was declared, but it was proved 
that he had ſeveral Times declared it myſt be ſold to make A. SatisfaBio; 
yer the Court (tho? inclined to decree a Conveyance to A. the Executor 

ing dead inſolvent) declared it could not, becauſe there was no expreſs 
Proof of the Application of the Truſt Money. And the Caſe of Kirk and 
Webb did not govern this Caſe ; tor there the Party did not know him- 
ſelf to be a Truſtee, and had diſpoſed of the Lands. Ch. Prec. 168. pl.139. 
| Trin. 1701. Halcot v. Markant. 
2 Vern. 44%. 14. Adminiſtratrix of an Inteſtate's Eftate of goo 1. Value, and one Part 
ph4od- Dil whereof belong'd to the Adminittratrix, and the 2 other Parts to B. and 
ward S C. C. /ays out 5o0ol. in Lands, and takes the Conveyance in her own Name; 
fays the Ad- The Maſter of the Rolls, on a Bill againſt the Heir of the Adminittra- 
miniſtratrix trix, decreed 2 thirds of the 500 l. to B. and C. out of the Land as Per- 
— _ ſonal Eftate, and if not paid the Land to be fold ; Bur Ld. Wright re- 
herſelf for verſed this Decree, as contrary to the Caſe of Kirk and Webb, Ch. Prec. 
Life, Re- 171. pl. 142. Mich. 1701. Kinder v. Miller. | 
mainder to 
B. and C. her Daughters in Tail, Remainder to her own Right Heirs. B and C. died without Ifſae 
Inteſtate [the Mother as it ſeems being dead before.] The Plaintiff, as Adminiſtrator to B. and C. and 
their next of Kin, brought a Bill to have 2 thirds out of the Land as Perſonal Eſtate z and the Maſter of 
the Rolls decreed accordingly, but was reverſed by Ld. Keeper, it being within the Reatoa of Kirk 
and Webb's Cale. 


15. Truſt reſults to the Party from whom the Conſideration moves. MS. 
Tab. Tir. Truſts, pl. 1. cites March 4. 1106. Pelly v. Maddin. 

16. Lands are deviſed to 3 Perſons and their Heirs, to the Je of then 

aud their Heirs, on the Truſts after mentioned, and then directs ſeveral 

Eſtates for Lite and in Tail, bur ſays nothing of the Remainder in Fee. Per 

Cowper C. This is not within the Reaſon of the Caſe, where a Deviſe 

or Grant is in Truſt for Payment of Debts, there the whole Eſtate is 

affected with the Truſt ; but here the Remainder is not affected 


with any Truſt declar'd ; but one of the Truftees being no Relation, it could 
a not 


Truſt. 


-ot be intended a Proviſion, as it might have been if the Deviſe had been 
to 4 Relation only. And decreed the Remainder in Fee to the Teſtator's 


right Heir. 2 Vern. 644. pl. 572. Hill. 1909. Hobart v. Counteſs of 


Suffolk, Maynard, Colcheiter & al. 
17. Deviſes of Lands to an Executor upon Truſt, and to the Intent that the 
ſame, or ſo much thereof as ſhould be needful, ſhould be ſold for Payment 
' Debts and Legacies, this was decreed a beneficial Legacy, and not a 
reſulting Truſt, and Parol Evidence admitted to prove the Intent. MS. 
Tab. Tir. Truſts, pl. 6. cites Feb. 13. 1710. Dockſey v. Dockſey. 


18. Deviſe of a Rent-charge to his Wife in Truft nevertheleſs for Payment Soa Deviſe : 
of Devts and Legacies for 13 7ears, and then he gives his Wife other Lands e A. upon 

in Augmentation of her Fointure ; the Surplus of the Rent-charge after the Ty 
Debts and Legacies paid, zs not a beneficial Truſt for the Wife, but a dence that 


be ſbould 
——_ Te {34 


reſulting Truſt to the Heir. MS, Tab. Tir. Truſts 


pl. 2. cites May 25. 
1512, Wych v. Packington. fee . Bu .. — Y 23 


Delts, is a reſulting Truſt to the Heir after Debts paid. MS. Tab. Tit, Truſts, pl. 5. cites Marth 11. 


1727. Kirrick v. Bransbey. 


19. A. ſeiſed of the Manor and Patronage of Waltham, by Will gives 
100 l. per Ann. Rent- charge, and the Right of Nomination to the 
Church, to 6 Truſtees, and thoſe, when reduc'd to 3, to chuſe others. Five 
were dead, and D. the only ſurviving Truſtee infeoff”d others to fill up the 
Number; they nominate to the Church, being a Donative. Per Cowper 
C. the Neglect of filling the Number, will not extinguiſh or determine 
the Right ro do ſo by the only ſurviving Truſtee. It was only direc- 
tory to them; and it was decreed for the Truſtees, and that the Right 
of Nomination did not reſult back to the Owner ot the Manor. 2 Vern. 
"48. pl. 655. Hill. 1716. Attorn. Gen. ad ReP, Tracy & al". v. Lady 
Floyer, Campion, Cowper & al'. 

20. Deviſe of perſonal Eſtate jor Payment of Debts and Legacies, and 
the Overplus to be diſpos'd as Teſtator ſhould by Codicil direct; and further 
deviſed Part of his real Hſtate to be ſold for Payment of particular Debts, and 
the Reſidue as he ſhould by Codicil dirett ; then by his Codicil he diretts, 
that the Overplus of ſuch real Eftate ſhall go to his Executors for Perform- 
once of his Mi; and then adds, I hope 1 have made a ſufficient Provi- 
lion for Performance of my Will; and if there be any Overplus of my per- 
ſenal Eftate efter full Performance, I give it to F. S. Adjudged that the 
Surplus of ſuch real Eſtate ſhall go to J. S. and not reſult to the Heir. 
MS. Tab. Tit. Truſts, pl. 3. cites March 11. 17119, Tyrwith v. Trott- 
man. KV fre 1m . ee, 

21. It a Man makes a Conveyance for ſuch Perſons and ſuch Eſtates as 
he ſpall appoint, and he makes no Appointment, the Truſt muſt reſult to 
him and his Heirs ; Per Ld Chancellor, who ſaid that no Rule is more 
certain, and that Truſts in Equity mult tollow the Rules of Law in the 
Caſe ot an Uſe ; and that it would be ſo in the Cafe of an Uſe, is un- 
doubtedly true, and that was Sir Edward Cleer's Caſe in 6 Rep. Gibb. 
223, Hill. 4 Geo. 2. Fitzgerald v. Ld. Fauconbridge. ; 

22. Truſts ariſing by Operation of Law have been bur of 2 Kinds, either 
where the Conveyance has been taken in the Name of one Man, and the Pur- 
chaſe-money paid by another, or where the Owner of an Kſtate has made a 
valuntary Conveyance of it, and made a Declaration of the Truſi with regard 
to one Part of the Eſtate, and has been /ilent with regard to the other Part 
ot it. The Reaſon why this Court has allow'd a ruſt by Operation of 
Law to ariſe in the latter Caſe, has been, that the Party, by declaring 
Part of the Truſt to be for another, and by ſaying nothing with regar 
to the other Part of ir, ſhews his Intention to be, that the other was to 
have only one Part of the Truſt; and conſequently he himſelf ought to 


lave the Beneſit ol the other Part of it. Theſe have been — _ 2 
NITances 
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Inſtances ot Truſts allow'd of, to ariſe by Operation of Law, fince tho &r 
Statute of Frauds and Perjuries, unleſs where there has been a plain or 

expreſs Fraud, Where there has been a Fraud in gaining a Conveyay; N 
from another, that may be a Reaſon for making the Grantee in tha nc 
Conveyance to be conſider'd meerly as a Truſtee ; Per Cur. Barnarg C 


Rep. in Canc. 388. Hill, 1140. in Caſe of Lloyd and Spillit. | 
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1. CIR W. R. being poſſeſs*d of a Term of 100 Years of he hay. Pr 
ing a Determination ro purchaſe the Reverſion in Fee of the ſame K 
Land, conveyed his Term to his eldeſt Son, to the Intent it ſhould not be 7 
drown'd; and therefore about 40 Eliz. he purchas'd the Fee; and alter F. 
in the Jac. he committed Treaſon, and was attainted. And it th 
was decreed in the Exchequer, that the King ſhould have the Land dif. " 
charg'd of this Leaſe, viz. in Poſſeſſion; and altho* no Fraud be found * 
in the Caſe, but only it appear'd by Circumſtances of Witneſſes here In 
examin'd, that Sir W. R. 7ook the Profits of the Land, and held Court, _ 
in his own Name until the Attainder, yet the ſaid Aſſignment was con- a 
ceiv'd to be in Truſt; and therefore decreed to be void againſt the King fo 
as for Fraud, altho* he was convicted of Treaſon a long Time after, and ti 
ſo the King's Title ſubſequent to the ſaid Aſſignment. Lane 48. cites en 
it as Sir Walter Ralegh's Caſe. 1 
S. P. Litt. 2. The Father purchas'd Lands in his Son's Name, who was an h- do. 
Rep. 348. fant at the Age ot 17 Years, and he would have ſuffer d a Common Re- for 
N Bf covery as Tenant ro rhe Præcipe; but the Court would not {utter him, 8 
Ch. Juſt. Her. 163. Mich. 6 Car. Anon. a 
3. The Earl of L. purchas'd a Manor in the Lady Gorge's Name, be- 
ing his Daughter, and afterwards kept Courts and made Leaſes in his 
own Name, and always took the Profits, and then fold it to Sir ly 
Mountague ; and the Lady G. never queſtion'd it in the Lite of her Fa- th 
ther: Vet it was held in B. R. unleſs there be ſome Fraud diſcover'd, it dt 
is not within the Statute 2) Eliz. tho* there be many Badges of Fraud. or 
Cro. C. 550. pl. 2. in Caſe of Criſp v. Pratt, cites it as held 10 Car. Cl 
B. R. "The Lady Gorges's Caſe. 
Nelſ Chan. 4. A Purchaſe was made by a Father in the Name of his Son, an Infant of 
Rep. 68. of 5 Vears old. The Eftare was afterwards ſequeſter'd for the Delin- pu 
25 Vedi guency of the F ather, and fold to the Defendant. Hide C. inclined to an 
—]. M. the decree it a preſumprive Truſt, and Hale Ch. J. and Windham J. Judges M 
Father pu. Aſſiſtants, declar'd it a Truſt. But the Matter was compromis'd between 
chas'd a City- the Plaintiſf (who was the Father) and the Defendant. 3 Chan. Rep. B, 
hold Tere- 9. 23 May, 15 Car. 2. Sir G. Benion v. Stone. WI 
ment in the Aj 
Name of the | hi. 
Defendant his eldeſt Son, an Infant of about 11 Years old. The Father afterwards laid ont 400 J. in In- { 
provements, paid the Purchaſe- money, and all the Fines, and enjoy'd during his Life; and having ſurren- De 
der'd it to the Uſe of his Will, deviſed the ſame to his Wife for Life, and afterwards to the other Plan- th: 
tiffs his younger Children; and made other Proviſions for the Defendant, who having recover'd in Ejectment, for 
the Bill was to be relieved againſt it; for that the Defendant was but a Truſtee for his Father in the 
Purchaſe. But the Lord Chancellor conceiy'd, that he being but an Infant at the Time of the Pur- | thi 
chaſe, tho* the Father did enjoy during his Life, that the Purchaſe was an Advancement for the Son, hg 
and not a Truſt for the Father, 2 Vern. 19. pl, 12. Paſch. 1687. Mumma v, Mumma. | liy 
ni 
5. Where | A 


"Er ult. 50 I 
F. Where a Parchaſe is made by a Father in his own and his Son's 2 Freem, 
Name, it ſhall prima facie be intended an Advancement for the Son, and Rep 171. pl. 


not preſum'd a Truſt, unleſs declar'd fo. Chan, Caſes 28. Mich. 15 * 
Car. 2. Scroop v. Scroop. | Ely. 


6. Lord of a Manor cannot declare a Truft of a Copyhold granted to 


his Son, tho' he took the Profits always by his Conſent. Chan. Caſes 
261. Trin. 27 Car. 2. Dowdſwell v. Dowdſwell. 

7, Where the Father purchaſes in the Name cf a Son unadvanc'd, with Fin. Rep. 
out any expreſs Declaration of the Truſt, this is an Advancement of the 338 &. C. 
Son, and not a Truſt for the Father. Chan, Caſes 206. Hill. 28 & 29 Jau, Court 
Car. 2. Ford Ld Grey v. Lady Grey. eclar d it a 


Preferment, 


| h | becauſe be- 
teen Father and Son the Blood is n ſufficient Conſideration to raiſe an Uſe to the Son; and that in all Caſes 


whatſoever, where a Truft ſhall be between the Father and Son, contrary to the Conſideration and 
Operation of Law, the ſame ought to appear upon very plain and coherent, and binding Evidence ; 
and not by any Argument or Interence from the Father's continuing in Poſſeſſion, and receiving the 
Profits, which ſometimes the Son may not in good Manners contradict, eſpecially where he is advanc'd 
but in Part. And if ſuch Inference ſhall not be made by the Father's Perception of Profits, it ſhall never 
be made from any Words between them in common Diſcourſe ; for in thoſe there may be great Variety, 
and ſometimes apparent Contradictions. Now where there is no clear Proof of any Truſt between the 
Father and Son, the Law will never imply a Truſt, becauſe the natural Conſideration of Blood, and 
the Obligation which lies on the Father in Conſcience to provide for his Son, are predominanr, and 
muſt over-rule all Manner of Implications. And herein the Law of Truſts does (as it ought to do) 
zoree with the Law of Uſes before the Statute of H. S. and therefore, if before that Statute, the Father 
had made a Feotffment to a Stranger without any Conſideration, the Law raiſed an Uſe without any 
Implication to himſelf ; but if he made a Feoftment to his Son, no Uſe did ariſe to the Father by Impli- 
cation, becauſe the Blood, which is a ſufficient Conſideration, did fix and ſettle the Eſtate in the = 
It is true, where the Son is married in the Life-time of Lis Father, and by him & fully advanc'd, and in a 
manner, emancipated, there a Purchaſe by the Father, and in the Name of his Son, may be a Truſt 
for the Father, as much as if it had been in the Name of a Stranger, becauſe in that Caſe all Preſump- 
tions or Obligations of Advancement ceaſe. But where the Son is not advanc'd, or but advanc'd or 
emancipated in Part, in ſuch Caſe there is no Room for mw Conſtruction of a Truſt by Implication ; 
and without clear Proofs to the contrary, it ought to be taken as an Advancement of the Son. 

* A Purchaſe by the Father, 1s made in the Name of a Son provided for before, it is only a Truſt for 
the Father; for having already provided for him, he is under no further Obligation to provide more 
for him than for a Stranger ; and were it otherwiſe, no Father could truſt his Child; Per Ld. Chan- 
cellor. 2 Chan Caſes 231. Trin. 29 Car. 2. Elliot v. Elliot ———— 8. C. cited Wms's Rep. 608. in 
Cale of Loyd v. Read. 


8. Where the Father purchaſes in the Name of the Son, it has frequent- 
ly been decreed an Advancement, and not a Truſt, tho' the Father takes 
the Profits and keeps Poſſeſſion 3 and tho* the Father, after ſuch Purchaſe, 
declares the Truſt, yet it is not good, unleſs rhe Cruſt be declared betore 
or at the Time of the Purchaſe, and ſo the Ld. Chancellor agreed. 2 
Chan. Caſes, 231. Trin. 29 Car. 2. Elliot v. Ellior, 

9. A Father purchaſes the Rever/ion and Inheritance, in his own Name, 
of Lands of which a Leaſe for 3 Lives was then in Being, and atcerwards 
purchaſes the Leaſe tor 3 Lives in his Son's Name, it is decreed a Truſt, 
* not an Advancement. Fin. R. 373. Trin. 30 Car, 2. Hodgkinſon v. 

oor, | 

10. A. a Grand-father, bought a Chamber in the Temple in the Name of 
B. his Nephew, in Truſt for C. his Grand-ſon, and turnith'd a Study there 
with Law-Books, and the Chamber with Bedding, and other Furniture. 
After A. made his Will, and B. Executor, and gave C. 5ool. A, before 
his Death ſent the Key of the Chamber to C.'s Mother; but B. after A.'s 
Deceaſe, broke open the Chamber &c. and pretends that A. told him, 
that he bought the ſame for B. Bur a IJ ruſt appearing on the Proots 
tor C. it was decreed that B. thall deliver an Iuventory to C. or his Mo- 
ther, and at C.'s Age of 17 ſhall deliver all into C.'s Poſſeſſion, and af- 
ſign all his Right &c. to C. and his Aſſigns. But it C. dies before 19, 
living B. then B. to have the Chamber; and B. ro give his own Recog- 
nizance to pay C. the 500 J. at his Age of 17, tho! by the Will it was 
was made payable at 21. Fin. Rep. 382. 'Trin. 30 Car. 2. Moor v. 
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11. Grand- father takes Bonds Ec. in the Name of his Grand. chiliren 
Per Lord Chancellor, There is 2 great Difference in ſuch Cates where 
the Father is dead, and where he is alive; for when the Father is dead 
the Grand-children are in the immediate Care of the Grand-father, an 
it he takes Bonds in their Names, or makes Leaſes to them, it ſhall not 
be adjudged Truſts, but Proviſion tor the Grand-children ; unleſs it be 
otherwiſe declared at the ſame time, and decreed accordingly on that 
Reaſon. 2 Chan. Caſes, 26. Paſch. 32 Car. 2. Ebrand v. Dancer, 
12. Lord of a Weit-Country Manor (on the Retuſal of his Tenant 
to renew their Leaſes) makes a Leaſe to his Daughter for 99 Tears of the 
Premiſſes, and after ſells the Manor ro A. who has Notice ot the Leaſe, 
bur took a Collateral Security that the Daugater, when of Age, ſhould 
ſurrender. Ld. Chancellor held, that it is not a Truſt for the Father, 
but an Advancement for his Child. Vern. 467. pl. 450. Trin. 168), 
N. B Tue Jennings v. Selleck. a 
Report it- 13. A. Fointenant of a 3d Part, conveys his 3d Part to the L /e of hin. 
feif, in caſe ſelf for Life, Remainder to his Wife for Lite, Remainder to his Son in Fe, 
of the in- and at the fame Time makes his Will, and gives the ſame Lands to his 
_—— Son in Tail, charged with his Debrs. Decreed, that the Son is not a 
would nor Truſtee for the Father in the Settlement; bur if the 7tire Fee had been 
have been convey*d to the Son, it had been otherwiſe. 2 Vern. 28. pl. 19. Trin. 
a Truſt. $607 * v. Newton. [Quære. The Caſe 1s incorrectly printed in 
ern. 
A Baron 14. Baron purchaſes a Walk in a Chaſe, and takes the Patent to himſe}/ 
06 726g and his Wife, and F. F. for their Lives, and of the longeſt Liver of them, 
Dibteif, Per Ld. Jeffries, This ſhall be preſumed an Advancement and Provition 
Wife, and for the Wile; tor the cannot be a Truſtee for her Husband. And de- 


Daughter, creed to the Wife for her Lile ; and it J. S. ſhould ſurvive her, then to 


2nd their be a Truſt for the Executors of the Husband, and to be applied 
Heirs. Ir is 4 


an Advance. towards Payment of his Debts. 2 Vern. 67. Trin. 1688, Kingdom v. 
ment, and Bridges. 

not a Truſt, | 

and a Mortgage by him ſhall not bind the Lands after his Deceaſe in the Life of the Wife and Daugh- 
ter. Ch. Prec. 1. Hill. 1689. by the Lords Commiſſioners, Back v. Andrews. 2 Vern. 120. pl. 120 
Hill. 1690. S. C. accordingly. | 


15. The Father purchaſed the Inheritance of Houſes &c. of the Natur: 
of Borough Engliſh, in the Name of his 2d Son, and died; and the younge/t 
Son, who by the Cuſtom is Heir at Law, preferr'd his Bill againſt the ad 
Son, to have a Conveyance of the Eitate to him, alledging that the 2d Son 
was only a Truſtee tor his Father. It was proved, that the Father paid 
all the Purchaſe Money, and that he had /aid ont great Sums of Money in 
Building upon it, and improving it. On the other Side ir was proved, 
ihat the Father, before he purchaſed, declared he intended it for his 2d oh, 
aud ſome other Parol Diſcourſe to that Purpoſe. Cur.* Diſmiſs the Bill; for 
that ir is a ſettled Rule in this Court, that whenever a Father purchaſes 
in the Name of a Child unprovided for, it is intended a Provition, and 
not a Truſt, unleſs it be otherwiſe proved, and the Proof lies on the 
other Side; and it was alſo before the Statutes of Frauds and Perjuries, 
and is ſtronger ſince, becauſe Declarations of Truſt ought ro be 1n Writ- 
ing; tho in other Caſes a Truſt will reſult, where it appears that another 
— the Money. 2 Freem. Rep. 252. pl. 319. Mich. 1701. Shales v. 

es. 
„The Ha. 16. The Father purchaſed in a younger Son's Name, and 4 Nephew's, 


che Frohe b Lands of Inheritance; and alſo purchaſed a Term for Vears (of which 


muſt be in- he himſelf had the Inheritance) in the ſame Son's and the Father's Mo- 
tended as ther's Name, tho' the whole Purchaſe Money was mentioned to be paid 
Guardian to by the Father, and tho? he * rok the Profits during his Lite, and died, 


Ibid. r 4% leaving the Son about 8 Years old. And % a Rever/ion, expefFant en fis 


8. P. C. Met her's Death, was ſettled upon him, yer Ld. Chancellor held the mn 


DO eee 
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I to be unprovided for, notwithſtanding ſuch Rever/jon after his Mother's Admitted by 

0 Death, and he might ſtarve in the mean time; and that the Truftees Ld. Chan- 

l having. diſclaim d, made it all one as if the Purchaſe had been in the cellor. But 

d Son's Name only. Wms.'s Rep. 111, 112. Mich. 1709. Lamplugh v. mn, 

t Lamplugh. had took the 
| 8 7 

8 the Child's coming of Age, and when of Diſcretion to claim his Right. Hill. 1719. Loyd v. RL 


As where A. a Grand- mother, purchaſes an Annuity in the 14 1. per Cent. Annuities for Lives, for 100 I. in 
the Name of E. ber Grand- child. The 1 ather of E gave A. the Grand- mother, a — to repay her the 


ts tool. in caſe E. ſhould die in the Grand-mother's Life. A. kept the Tall „and received the Annuit 
e during her Life, and diſpoſed of it by her Will to F. 5 wa Grand. Child Decreed by the Chan- 
a cellor, that the receiving the Income, and keeping the Tally, and no Claim having ever been made by E. 
; ſhew'd that E. was but a Truſtee for A. and that the Bond given by the Father, in which no men- 
l 5 made of a Truſt, did not make it to be ſo. Wms.'s Rep. 607, 608. Hill. I719. Loyd v. 
) 
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. (G) Declaration of Truſt ſufficient. What: 


A ORDS which are not altogether ſo artificial, will ſerve to direct 
0 a Truſt, which will not ſerve to limit an Eſtate; per Lord 
Keeper. Fin. Rep. 159. Mich. 26 Car. 2. in Caſe of Nourſe & al' v. 
Var worth. 
2, 29 Car. 2. cap. 3. S. J. Enacts, That all Declarations or Creations of It is doubt- 
truſts ſhall be manifefted by ſome Writing /ign'd by the Party, or by his laſt ful whether 


| Will in Writing, or elſe ſhall be void. on 2 


to Uſes, be- 
cauſe they are not mention'd there, but only Truſts; notwithſtanding we take Truſts and Uſes to be the 


fame, in reſpect of Truſts in their larger Extent, and ſo within the Statute of Uſes; per Holt Ch. * 
Holt's Rep. 736. in Caſe of Buſhell v. Burland. 

This Clauſe extends to Strangers only, and not to the Conuſee of a Fine; for there needs no Writin 
to declare the Uſe to him, and therefore it cannot reſult without a Parol Averment. But when a Fine 
is levied, and ir 1s to the Uſe of a Stranger, then it is within the Statute, and muſt be declared in Writ- 
ing; per Holt Ch. J. 11 Mod. 214. in ſe of Ld. Altham v. Ld. Angleſey. The Conuſee has 
the Uſe by the Operation of Law, and ſo there is a Tenant to the Pracipe. Holt's Rep. 738. S. C. 

It is not neceſſary for a Truſt that relates to the Perſonalty, to be in Writing by this Statute ; per Par- 
ker C. 10 Mod. 405. in Caſe of Nab v. Nab. 


3 


3 0 — 
r 


S.g. Affignments of Truſts ſhall be in Writing, fign'd by the Party aſſigu- 
ing by 2 Will, A. elſe 2 be of no Effect. fs 

3. A Truit was decreed of a Term for Years aſſign'd, tho' the Truſt 
| was not expreſs'd in the Deed ; but it having been ſo declared by the Aſ- 
lignee, and he having given Bond to perform the Truſt, the fame was de- 
creed, Fin. R. 4356. Paſch. 30 Car. 2. Goodwin v. Cutler, 

4. A leaſed tor 3 Years to B. by Deed, but by Parol agreed it ſhould 
be in Truſt for B. and C. jointly. C. pays a Moiety of che Rent. 
Whether this be within the Statute of Frauds, was doubted by Charlton 
| J. who ſat in the Ld. Chancellor's Abſence. 2 Vern. 108. pl. 97. Mich. 
| 1682. Riddle v. Emerſon. | 
7 5. A. makes his Will, and his Wife Executrix.—B. the Son aſter- S. C. cited 
wards inveigles the Mother to get A. to make a new Mill, and to name Chan. Prec. 
B. Executor, promiſing that his Executorſhip ſhould be only in Truſt for his 63: od. | 
Mother. Ld. Keeper North, notwithſtanding the Statute of Frauds and hy Aliſon's 
Perjuries, decreed for the Mother, it appearing to be a Fraud, and a Caſe. 
Truſt, tho' no Truſt was declared in Writing; and order'd the Son to 
be examin'd on Interrogatories, for Diſcovery of the Eſtate. Vern. 296, 


dbl. 290. Hill. 1684. Thynn v. Thynn. 
* 6. R. M. 
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504 Truſt. 

6. R. M. deviſes 1500 J. to A. and B. for ſuch Uſes as T:ator had (;. 
clared to them, and by them not to be diſcloſed. A. in the Lite of l. 
writes a Letter, diſcloling the Truſt; it is a good Declaration of the 
'Truſt. 2 Vern. 106. pl. 105: Trin. 1689. Crook v. Brooking. 

J. Z. on his Daughter's Marriage to B. ſettled certain Lands, but omitted 
Dale and Sale, with Intent that if a Purchaſe ſhould offer of Lands mers 
convenient to B.'s Hate, the other Wight be ſold and ſuch Lands be pur. 
chaſed. Soon atter a Treaty was on foot % IF. R. co Behalf of B. for Pur. 
chaſe of the Manor of E. and W. R. and B. articled to pay the Purchaſe 
Money, and the Conveyance Was taken in the Name of IV. R. and A. the 
Father of B. and to the Heirs of A. The Purchaſe Money being 30001, is 
mention d in the Purchaſe Deed to be paid by A. and was really by him ber- 
row'd of C. on a Mortgage of his own Eftate. A. held Courts there, and at 
thoſe Courts declared it was his Sen B's Hſtate. About 2 Years after, A. 
borrows 3000 l. of J. N. to pay off C. and J. N. takes a Security off B., 
Lands, viz. Dale and Sale, and thereupon A.'s Security was diſcharged. 
A. was a Party to this Security, and gave a Receipt on the Back tor the 
3000 l. Aiterwards A. deviſed this Manor of E. inter alia for Payment 
ot his Debts. . The Queſtion, was, it here was a Truſt for B. ſutfictencly 
declared in Writing, according to the Statute of Frauds. And per Las. 
Commithoners, we think it a I ruſt upon the Face of the Deeds; and de- 
creed tor B. the Plaintiti. 2 Vern. 167. pl. 154. Trin. 1690. The Earl 
of Plymoiith v. Hickman. 

8. A Mortgage was made by way of abſolute Conveyance, and a Defes- 
ſance prepar'd to be executed at the ſame Time; and as ſoon as the Mort- 
gage was executed, the Mortgagee /zatch*d it up, and reſus'd to execute 
the Peleaſance. Arg. Ch. Prec. 103. 104. in the Caſe of Newton v. 
Preſton, ſaid to have been reliev'd, tho' it did not ſeem to be within the 
Letter ot the Statute ot Frauds and Perjuries. 


ks bh.” 


Debt, and withour calling tor a Declaration of this Truſt, This Note 
was held to be a ſufficient Declaration ot Truſt, Chan. Caſes in Ld. 
Talbot's Time 97. Trin. 9 Geo. 2. Bellamy v. Burrow. 


(H) Perform'd. How. 


S.C. cited 1. D Erſonal Eſtate was deviſed to the Wite, on Truſt ot to diſpoſe 
Vern. 414. thereof, but for the Benefit of his Children. She by Will gives on- 
38 of ly 5s. to one Child. It was decreed the Eſtate to be divided equally. 
Thurburne. Vern. 66. pl. 63. Mich, 1682. Gibſon v. Kinven. 

—And Ibid. 


415. ſays that one main Reaſon in this Caſe was, that the Wife had married a 24 Husband, and ſo 
might be influcnc'd. | 


2. A. by Will directed that his Lands ſhould come and deſcend to hs 
Daughters, in ſuch Shares and Proportions as his Wife by Deed in I. = 5 


ould appoint. The Wite made an unequal Diſtribution, whereupon one . 
of them brought her Bill, inhſting that ſhe had behaved herſelf dutiful- 
Iv, and pray d Reliet. The Detendant pleaded the Will, and that what 
the Wite did was in Purſuance of that Power. Upon long Debate, the 
Court declared the Cauſe was proper, and relievable in Equity; but ſaid 
it was diſcretionary whether to relieve or not, and took Time to conſi- 
der of ir, and to be attended with Precedents. Vern. 455. pl. 3 52. Hill. 
1 & 2 Jac. and ibid. 414. pl. 392. Mich. 1686. Wall v. 'Churbane. 

3. Mr. Colſon deviſed 10,000 J. together with his Houſe at Ken- 
ſington, wherein the Plaintiff and D. his Wite then lived 7o be ſettled upon 
D. and her Iſſue in ſuch Manner as his Executor fyould think fit with the 
Approbation of the ſaid D.—D. has 8 Children by C. and there is a Proviſion 
for the eldeſt Son by the Marriage Settlement ; Bill was brought for the 
Direction of the Court for the Execution of this Truſt in the Will. 
Cowper C. ſaid, this Truſt in the Will being Executory muſt be fo car- 
ried into an Execution in a Court of Equity as to ſecure the 10,0001. to 
the Children of D. and tho” there is no expreſs Direction to lay it out in 
Land, yet being directed to be ſettled together with an Houſe which is 
a Fee Simple, it is proper for the Executor to lay it out in Land, and 
then make a {triEt Settlement to D. for Lite, with Remainder to the Chil- 
dren in ſuch Proportion as the Executor with the Approbation of D. 
ſhall think fit, but it they can't agree about the Proportion, then to be 
referr d to a Maſter for his Direction therein. Mr. Vernon propoſed 

20 J. to the eldeſt Son, and 60001. amongſt the other Children, which 

d. C. ſeem'd to think a reaſonable Proportion. MS. Rep. Mich. 4 Geo. 
in Canc. Clark & Ux. v. Fellows. 


(I) Creditors. Truſt for Payment of Debts 


favoured. 


1 HE Father Tenant pur auter Vie made a Leaſe 2 99 77ars, as 2 Chanc. 
was pretended, bur was to A. and B. and their Heirs Habendum wa 10⁰ 
for 9g Nears, which was inſiſted was void, and then the Truſt annexed door agg 
to the Leaſe is void. Ld. Keeper ſaid, the Truſt is for Payment of Debts, clared tho- 
and that ſhall ſupport the Truſt. Chanc. Caſes, 249. Hill. 26 & 25 Car, the Deed ap- 


2. Leech v. Leech. ell. — 
* * * * * 8 

it was a good Deed, and that the cancelling thereof did not diveſt the Eſtate of the Truſtees ah 
named, and that the Truſt thereby created, ought to be pertorm'd. 


2. Where by an Act of Parliament there was a Special and Limited 6 
Tryft for Payment of Debts in @ Schedule thereunto annexed, and within 
the Time therein appointed, and after the Payment of theſe Debts, there 
was a General Truſt for Payment of any other his Debts which he ſhould 
appoint. The General Truſt can't take Place till the limited Truſt be 
tully executed, and the limited Truſt being at an End by Hifiuction of 
the Times mention'd in the Act, and not all executed, no Court can proceed 
on the Special Truſt or cauſe any Execution thereof, 10 that the Special 
Truſt being determin' d, the General Truſt muſt be ſo likewiſe. Reſolved 
by the Ld. Keeper aſſiſted by North Ch. J. and Turner, and Rainsford 
J. Fin, R. 129. 141. Mich. 26 Car. 2 Weld v. Lady Wentworth 
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3. A. ſeiſed ot Lands (in Fee as he thought, but in Truth he was only 
Tenant) in Tail, demiſed the ſame for 1000 Nears to Truſtees for Par. 
ment of Debts i» a Schedule. Afterwards other Debts appear'd, and 
Entail being diſcover'd, A. levied a Fine to bar the Entail, and 22 
that Deed of Truſt and execute another to the ſame Truſtees in Fee, and to ig. 
ſert other Debts. The Court held that the accepting the new Deed of Truf 
was no Breach of Truſt, and decreed the Truſtees to pay the Debts in 
both Schedules, the real Incumbrances according to their Order, and 
the Reſt in Proportion. Fin. R. 478. Mich. 32 Car. 2. Woodhouſe & 
al' Creditors of Sir R. Combes v. Cotton & al. 

4. Lands were ſettled in Truſt tor Payment of Debts owt of the Rent 
and Profits of the ſame or out of the annual Rents and Profits; tho 
ſuch Words as (out ot the Rents and Profits) would in Caſe of a Will 


impower a Sale, yer not in Caſe of a Deed executed. Vern. 104. pl, gs, 
Mich. 1682. Anon. 


(K) Kt gſide in Favour of Creditors, and of the Parties 
- firſt in the Truſt, On Circumſtances, 


I. In Confideration of Marriage between him and M. and for * 
ture affign'd certain Terms for Years, whereof he was pofleſſed 
to J. S. and W. R. in Truſt to permit A. during his Life, and M. during 
her Life, and the Heirs Male of their Bodies after their ſeveral Deceaſes, 
to take the Rents Iſſues and Profits during the ſeveral Terms therein to 
come, if the ſaid A. and M. or any Iſſue of their Bodies ſhould fo long 
live, and if they ſhould be all dead, then to Daughters &c. and cove- 
nanted upon Purchaſe of the Inheritance of any of the Premiſſes, or ſome 
other therein mention'd, to procure the like Conveyance. In one of the 
Terms there were about 32 Years to come, in another about 24, and in 
another about 45. Upon a Reference to the Judges from the Chancery, to 
which A. and M. had applied to enable them to ſell the Premiſſes for 
Payment of Debts, and for a preſent Relief and Maintenance fer themſelves 
and Education of their Children, they took Notice that the Truſt was 
not fix*'d upon any Perſon certain after the Death of A. and M. that the 
Words (Heirs Males) in Caſe of Inheritance would be Words of Limita- 
tion and not of Purchaſe, and that ſuch Limitation of a Term would be 
void and go to the Executors, and that the Terms being of no longer 
Continuance it was not unlikely but A. or M. might ſurvive the ſaid 
Terms, and of what fatal Conſequence the not enabling the Sale would 
be, and that this Caſe not falling within the General Caſe of Truſts, and 
M. being willing to join in a Fine, they certified that it was fit that an 
Agreement made by them for a Sale ſhould be decreed ; and the Judges 
Certificate was confirm d. Chanc. Rep. 9. 2 Car. Lydda (als. Lyddal) 
v. Vanlore. 

2. A. on Marriage of his Siſter (who had 2001. for her Fortune) with B. 
advanced 6001. more of his own Money, in Conſideration of which 800 l. 
an Eſtate was convey'd to A. in Truſt for a Fointure for his Siſter, the Re. 
mainder to the Iſſue of her Body, Remainder to the Heirs of B. A. paid 
5001. of the 800. and after was prevail d upon by the Neceſſities of B. to 
deliver up the Articles, and for 5 1. to releaſe ro B. B. and his Wife by 
Deed and Fine ſell the Lands, the Wife dies leaving C. a Daughter, B. 
is living, C. is decreed to have the 300 1. unpaid, with Damages, and 


A. to pay it accordingly. Chanc, Caſes 124. Hill. 20 & 21 Car. 2. More 
v. Grice, 


3. Upon 


3. Upon a Marriage Settlement the Queſtion was, Whether a Truſtee IId. Keeper 
for preſerving Contingent Remainders thall be decreed to join in a Sale North was 
of Fart (the Marriage Portion not being fully paid, and the Neceffities _ . 
of Ceſty que Truſt very urgent) tor Payment of Debts, they having no fiid he ad 
Iſue, and there not being any Probability 4 their having any, having been known Peo- 
married 12 Years. Ld. Keeper North ſaid he could not decree a Breach Ple married 
of Truit ; and if it hath been done, it was it may be, where Recom- 1 


pence Was made. 2 Chan. Caſes 144. Trin. 35 Car. 2. Davis v. Weld. ſue, and af- 
ter had Chil- 


dren ; but on Importunity, gave Time to ſearch for Precedents. Vern. 181. pl. 1;;. S. C. 


(L) Determined. When. 


1. 1 ANDS weie convey'd on Truft till ſuch Debts paid. An Account 

was decreed, and that on Payment of what was due to the Truſ- 
tee, Detendant, he ſhould reconvey to the Plaintiff and his Heirs, tho? 
Detendant and his Anceſtor had enjoy'd them for 20 Years without any 
Claim, Fin. R. 262. Trin. 28 Car. 2. Berrington v. Maſon. 

2. A. made a Deed of Giſt of Goods, Habendum to Truſtees for the 
Uſe Is Wife tor the 'Term of her natural Lite, and then to remain to 
his Children, Afterwards the Goods were taken upon an Execution a- 
pou A. (for the Deed was not good againft a Creditor.) The Goods were 
old by the Sheriff for 800 J. A's Steward paid the Money, and re- 
deem d the Goods, and A. gave Bond for Re-payment, and accordingly 
repaid the Money, and the Bond was cancell'd ; ſo that A. gain'd a new 
Property, and his Executor ſhall have the Goods againit the Deed of 
Gift. So, upon producing the Teſtatum Fieri facias, and the Bill of 
Sale by the S8 erilf and the Bond cancell'd, the Executor had a Verdict. 

od. 51. Mich. 3 W. & M. B. R. Counteſs of Winchelſea v. Lady 

aidſtone. 

3. Deviſe of Lands to Executors till Debts paid, is but a Chattel In- 
tereſt, and determines at Law when the Truſt is ſatisfied; Per Cur. 2 
Vern. 404. pl. 373. Mich. 1700. in Caſe of Hilchins v. Hilchins. 


(M) Revived. In what Caſes. 


A Truft was broken, and then a full Bar to the Ceſty que Truſt, and 
A yet the Land coming afterwards into the Truftee's Hands, he was de- 
creed to convey the Land itſelf, as the beſt Meaſure that could be taken 
in that Caſe. Vern. 148. pl. 139. Hill. 1682. in Caſe of Bovey v. Smith, 
cites it as the Caſe of Ld.Canmore. FH 

2. Truſtee ſells the Land to a Stranger who had no Notice of the Truſt, 4 8 
and after a Fine with Proclamation, and 5 Years paſt, the Trafee for 8 C. 
valuable Conſideration really paid, re-purchaſes theſe Lands of the Ven- Vern. 84 pl. 
dee. Decreed that the 'Truſtee ſhall ſtand ſeiſed in Truſt as at firſt, as ;. S. C rc- 
if the Land had never been ſold, or any Fine levied. Vern. 60. pl. 58. hcard ; bur 


. 1 d Chan- 
Mich. 34 Car. 2. 1682. Bovey v. Smith. oy rag 
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, X 4 
did not extinguiſh or ſeparate the Truſt from the Land, but transferr d them both together 80 


cited 2 Vern. R. 235. in Caſe of Cook v. Sadler, as that it was a reviv'd Truſt, 
So per Englefield and Brown, If Land had deſcended to the Heir of one who bad bound himſelt and 
his Heirs in an Obligation, tho' he was diſcharg'd by his haying alien'd the Aſſets, yet if he had te. 
urchas'd the ſame Land, he ſhould have been charg'd. Quod fuit conceſſum; tho' at another Day 
'irzhbert and Shelly denied this Caſe. Br. Aſſets per Deſcent; pl. 1. cites 26 H. 8. 1. 


(N) Bound by it. / Ho. 


I. Conveyance was abſolute in Words, and yet there is a Bruit of a Tru, 

but doubtful whether there be a Truſt or not. C. on the hear 

ing the Bruit bought the Land, yer ſa!l ns? be concluded by ſuch a Brut, 

as Sir Tho. Egerton ſaid, Cornwallis Caſe, 37 & 38 Eliz. and it is no 

like the Uſe at Common Law, neither is the Buyer to believe one 

which would not have him to buy it, if he tell him there is a Truſt. 

Toth 284. 

2. A Suit is depending for a Truſt, and after pon Hearing the Truſt is 

, prov'd, then that is a ſufficient Notice of Truit to any Man which 

buyeth it (hanging the Suit) my Lord ſaid, in Diggs and Boys, Toth 
284. cites 16 May, Paſch. 40 Eliz. 


* All who 3. One that comes in in the Poſt, ſhall not be liable to a Truſt, without ye 
come in in expreſs Mention made by the Party; and therefore they only are bound in 
2 by it who come in in * Privity of Efate ; Per Hale Ch. B. Hard. 469 
N Trin. 19 Car. 2. in Scacc, in Caſe of Pawlet v. the Attorney General. Ci 
ir hout | 
Confleration, are bound by it; Per Hale Ch. B. Hard. 469. in Caſe of Pawlet v. the Attorney Ge- N 
neral. | 0 
1 0 
4 Tenant in Dower is bound by it, becauſe the is in in the Per, but 
not a Tenant by the Curteſ, who is in the Po? ; Per Hale Ch. J. Hard, 
469. in Caſe of Pawlet v. the Attorney General, , 
li 
ſi 
m ( 
: 


(O) Truſtee. ho ſhall be ſaid to be a Truſtee. : 


I. IF Lands are mortgag'd to A. and B. where A. only payeth the Money 
and the Intention was that B. ſhould take nothing; now B. ſhall 
be compell d to releaſe to A. Cary's Rep. 19. cites 27 Eliz. 

2. The Detendant made a Conveyance in Truſt, and after Ce que 
Truft ſells the Inheritance, the Truſt ſhall go in Equity to the Purchaſor. 

Toth 106. cites 8 Car. Lord Roberts v. Lea. : 
Comb. 8. 3. Leſſee in Ejettment is a Perſon in Truſt, and ſer up by the Practice 
Cloſe v. of the Court, and is in the Nature of an Officer of the Court, and thall 
Vaux, S. C. be within the Power and Control of the Court; and therefore daring 


z 


recover'd and brought 'Treſpaſs for the mean Profits, and then releas 
the Action, the Money, which was in the Sheriff's Hands was rul'd 
to be deliver'd. Skin. 247. Hill. 1 & Jac. 2. B. R.... and Cloſe. 


4. Joint 


. A ˙— re F 


8 
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as 


Joint Mortgagees are Truſtees tor each other. Carth. 16. Mi, 
* in Canc. Anon. ſays it had been ſo held. * 

5. An Infant may be a Truſtee ; As where F. gave Lottery Tickets But where 
amongſt her Servants, upon a Condition that if any of them came up à n fare is 
Prize of 208. or more, her Daughter ſhould have a Mojery'of the Lot. One 4 & 
of the Tickers happer'd to produce 1000 1. Lot. The Daughter brought "uy 2 2 
z Bill for a Moiety; and the Condition being prov'd, the had a Decree. Name and 
2 Vern. 560. pl. 508. Trin. 1706. Scot v. Haughton. another's, 


| 4 ft : — 1 . ; | d the Son 
u Int $ Years old, an1 fo umfit to be a Truſtee, it muſt therefore be intend: 2 Fes 
Wi- Rep. 1 12. Mich 1709. Lamplugh v. Lamplugh. d to be for his own Benefit. 


6. Maſter of a Ship goes a Trading Voyage, and dies. The Succeſſor 
epens publickly the Effetts of the. Deceaſed, and then ſends a Letter _ 
with a Bond to the Widow, to be anſwerable for Intereſt, at the Rate of 
Reſpondentia Bonds. Decreed per Harcourt Ld Keeper, that the Sc. 
ceſſor was a Truſtee. 10 Mod. 20. Paſch. 10 Ann. in Canc. Brown v. 
Litton. | 
n. Guardians by Statute are only Truſtees ; Per Lord Macclesfield. 
Wms's Rep. 704. Trin. 1721. Duke of Beaufort v. Bertie. 
8. Copyhold for 3 Lives was granted to Baron and Feme, and FJ. C. for 
their ſeveral Lives ſucceſſive, and by the Copy it appear'd that the Fine 
paid was the Money of the Baron and Feme. Lord C. Macclesfield de- 
creed, that J. S. is in Equity to be intended bur as a Truſtee tor the 
Baron and Feme, and the Survivor of them; and that it being men- 
tioned in the Copy that the Fine was paid by them, is ſtrong Evidence 
of its being ſo, which, tho the Court will not look upon as conclulive 
yet any Evidence given to contradict it ought to be very clear and tull, 
in order to prevail. Wms.'s Rep. 781. Hill. 1921. Benger v. Drew. 
9. An Executor is no more than a Truſtee made by the Teſtator; Per Carth 458 
Cur. 8 Mod. 126. Paſch. 9 Geo. 1. Goodright v. Opie. Mick. t6. 


in the Caſe of The King v. Rains.—Sce Chan. Prec. 90 Hill, 1698. in Caſe of the Earl of WEL > 
y Langham. Per Ld. Macclesfield, Ch. Prec. 547. Mich. 1-20. in Caſe of Nicholas v. Nichols. wt 
11 Mod. 162. Hill. 6 Ann C. B. by Ld. Ch. J. Trevor, in delivering the Opinion of the Court in the 
Caſe of Arthur v. Bokenham. + 


10. A. was ſeiſed of a Copyhold of Inheritance, and having no Iſſue, 
bur B. his Siſter was his next Heir, who had C. a Son, and being de- 
ſrous that C. ſhould have the Copyhold, he made B. give a Bond to C. to 
ſurrender the Copyhold, upon C.'s Requeſt, to C. and his Heirs. — A. dies, 
C.enter'd, and died ſeiſed, leaving no Iſſue but 2 Siſters, who were his 
Heirs. It was decreed per Lord Ch. that B. the Mother was a Truſtee 
tor C. her Son, eſpecially ſince ſhe carrie# the Agreement into Execution, 
by E him to enjoy during his Lite. 9 Mod. 62. Mich. 10 Geo. 
Aliſon's Caſe. 

It. A. had a Jong Exchequer- Annuity for 99 Years, which was /ettled 
mn the Husband for Life, Remainder to the Wiſe for Life, Remainder for 
Proviſion for Children; and had Liberty, by Decree of the Court, to borrow 
300 J. on it, which was done, and this placed in B. the Lender's Hands, 
as a Security till Payment, with Intereſt. B. ſubſcribes it into the South Sea 
Sick in 1720. A. brings his Bill for a Re-conveyance; it was held, he 
could not be conlider'd as a Truſtee, as he had it only for a particular 
Purpoſe, and had no Authority to ſubſcribe. So decreed to account tor 
the Profits, and to reconvey on Payment of Principal, Interett, and 


Coſts. Cafes in Chan, in Ld. King's Time, 51. Mich. 11 Geo. 1, Tho- 


mas v. Puddlesbury. 
12. Where the Husband ſhall be look'd on as 2 Truftee for his 177fe. 


dee Baron and Feme, Bennet v. Davis. 
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510 Truſt. | 
13. If a Man takes an laberitance . Notice of Articles to ſettle tj 


Eſtate, he is deem'd a Truſtee. See Comyns's Rep. 700. pl. 216, Mich 
13 Geo. 2. Skirme v. Meyrick. | . 


(P) Truſtee. /e ſhall be faid ſeiſed 4. 
Truſtee. 


= the _— 1. IF Feoffee to Uſe makes Feoff ment over, the 2d Feoftlee is ſeiſed to the 
5 — y ſame Uſe. Kelw. 42. a. pl. 6. Paſch. 17 H. 7. Anon. 

Vern. 149. Hill. 1682. the Lord Keeper, in the Debate, put this Caſe to Serjeant Maynard. A ſil, 
in Fee in Truſt for B. for full Conſideration conveys to C the Purchaſer having Notice of the Truſt; and after. 
wards C. to ſtrengthen his own E ſtate, levies a Fine. Whether B the Ceſty que Truſt, be not in that Cat 
bound to enter within 5 Years? And rhe Council were all of Opinion, that he was not; for here (. 
having purchaſed with Notice, notwithſtanding any Conſideration paid by him, is but a Truſtee for 3 
and ſo the Eftate not being diſplaced, the Fine cannot bar, 


2. A. 2d Vendee, having Notice of a prior Sale to B. at the Time of the 
Feoffment to A.—A. is ſeiſed to the Ule of B. Kelw. 85. pl. 9. Paſch 
21 H. 7. 
3. The Plaintift's Father, being a Batchelor, purchaſed an Eſtate ii tl 
Defendants Name; but after having Iſſue the Plainritt, the Court decreed 
that the Lands ſhould go to the Plaintiſf, and be re- aſſured by the De- 
tendant, Toth. 184. cites 4 or 5 Jac. Hungate v. Hungate. 
4. The Detendant promiſed to procure a Leaſe of certain Lands for th: 
Plaintiff” from the Contractors, but paſs d the ſame to himſelf ; yet order'd 
and decreed, that the ſame thall be paſs d to the Plaintiff, according to 
the firſt Agreement in Feb. 8 Jac. Toth. 261. cites Egerton v. Eldred. 
| June, 11 Jac. 
3 Chan. Rep. $5. After a Contraf? for Purchaſe of Lands, tho* they are Copyhld, the 
+ wrt are Vendor ſtands truſted tor the Purchaſor, as he ſhall appoint, till a Con- 
So where a veyance executed; per Cur. Chan. Caſes 39. Trin. 15 Car. 2. Davie . 


Copy lolder Beardſham. 

having for 

Money agreed to ng Land, he ſtands truſted for the 17ortgagees. Chan. Caſes, 151. Martin v. Sea- 
mor. So where the Contract to fell was made by Leſſee pur auter Vie, who died before be conte) d to 
the Purchaſer; and a Bill being brought againſt the Heir, who ente:'d, and held as Special Occupant, 
who demurr'd, becauſe being Occupant he was not privy to his Father, who made the Contract; bu: 
upon adviſing with the Judges, he was order'd to anſwer. Nelf. Chan. Rep. 106. 17 Car. 2. Stephens 


v. Bally. 


6. A. and B. being in Treaty of Marriage, and ſeiſed each of Copy- 
holds of Inheritance, wurually ſurrender the fame to the Uſe of them tw, 
and the Survivor ot them, and before the Marriage one dies. The other 
enter'd on the Man's Copyhold, and enjoy*d the ſame about 30 7ears. 
The Lord Chancellor decreed a Re-ſurrender, and an Account of the 
Profits from the Death of the Man. Vern. 432. pl. 408. Hill. 1686. 
Hamond v. Hicks. 

J. A. and his Wife, being Aſſignees of a Leaſe, mortgaged to B. A. be- 
comes inſolvent, and the Title not good. C. who had the Real Title, made 
a Leaſe in Truſt for A's Wife, in Compaſſion to her. The Maiter of the 
Rolls decreed the Truſtees for A.*'s Wife to make a new Mortgage to B. 
ſaving to C. the additional Rent reſerved on the new Leaſe. 2 Vern. 
L1. pl. 7. Mich. 1686. Seaborn v. Powell, Auſtin, and Mackley. 


8. It 
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Truſt. 


g. It A. has a Biſhop's Leaſe for 21 Years, and A. creates a Truft there- 
upon, and after the Bithop dies, and the Succeſſor for a Fine x ahi the 
Leaſe, tho he is not compellable to do it, and tho* there be no Truſt of the 
24 Leaſe, yet Equity will ſubject it to the former Truſt. Sic dictum 
tuir by Serjeant Powis in Canc. 6 Mod, 57, Mich. 2 Ann. Anon. 

9. D. having more than 3oool. per Ann. married M. the Plain- 
tilt, who had 10,000 J. Portion, and ſettled 1000 1. per Ann. upon her for 
her Jointure, and the greatelt Parc of D.'s Eſtate was ſettled upon the 
fit and every other Son in Tail Male ſucceſſively, as uſual in Marriage- 
Settlements. D. run greatly in Debt, and F. his eldeſt Son being of full 
Are, D. upon a Calculation ot his Debts, and the Value of his Eſtate for 
Lite, wich Impeachment of Waſte, agreed with F. to convey all his Eſtate 


to him, and F. covenants to pay all D.'s Debrs, and to allow him 500 l. 


per Ann. Rent-Charge for his Lite. And turther, (upon which the 
Queltion ariſes) that F. ſpall indemnify D. from all Debts, Charges, and 
1 the Maintenance ot the 1aid M. being then ſeparated by Con- 
ſent. . brings a Bill againſt D. her Husband, and F. to have an Allow- 
ance for her Maintenance &c. Cowper C. ſaid, That by this Covenant 
to indemniiy the Father from maintaining his Wite, the Son has taken 
upon himfelt che Charge ot maintaining her, and as to this Purpoſe 
itands in the Place of the Husband, who is bound to give his Wite an 
Allowance, if he voluntarily ſeparates from her; and he took the Son in 
this Caſe to be in Nature of a Truſtee for the Wife, ſo far as a reaſonable A. 
lowance for her Maintenance ; and tho” the Son doth offer to maintain her 
at his own Houſe, yet he did not think the is bound to accept that Ot- 


ſer; for tho' he ſtands in the Place of the Husband as to her Main- 


tenance, and a Husband is not bound to allow any thing to his Wife for 

Maintenance, if he offers to take her home, yet in this Cale here lies no 

ſuch Obligation upon the Wife to live with the Son, and tho' the refuſes 

ſhe ought to have a reaſonable Allowance ; and order'd her to be allow'd 

22 per Ann. MS. Rep. Trin. 1 Geo. Canc. Dutton v. Dutton 
al. 

10. P. applied to A. a Breker, to help him to 850 1. upon 12001. South Sea 
Keck. A. procured the Money, and took a Transfer of the Stock to himſelf ; 
but P. gave a Bond for Payment of the Money borrow'd 70 B. and aiſo 
tat a D. feaſance from B. tor the Stock. A fe VW Days after the Stock was 
translerr'd, and before the Time of Redemption A. ſold and transferr'd the 
deck by Order of B. who proved inſolvent ; and the Plaintiff by his Bill 
pray'd to have a Satisfaction againſt A. for the Stock, upon Payment ot 
Principal and Intereſt, A. having fold the Stock and received the Money. 
Lord C. Macclesfield held, that A. was a Truitee for both Parties, and 
was guilty of a Breach of Truſt in ſelling the Stock betore the Time 
expired tor Redemption. MS. Rep. Hill. 8 Geo. in Canc. Philpor v. 
Helbert and Hodges. | 

11. Leaſe of the Profits of a Market, deviſed to a Truſtee for the Benefit of 
an Infant. Leſſor, before Expiration of the Leaſe, expreſsly refuſes to renew 
to the Infant, becauſe there could be no Diſtreſs, and the Intant cannot 
covenant; whereupon the 7ruftee takes it himſelf. He thall be obliged 
to convey to the Intant, and account tor the Profits ; but ro be indem- 
nified from the Covenants in the Leaſe. Sel. Ch. Cafes in Lord King's 
Time, 6x, Mich. 12 Geo, 1. Keech v. Sandtord. 


(Q) Truſtee. 
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(Q) Truſtee. His Poccer, 


. . 1 1 might grant neceſſary Offices, as Stewardſhips, Baily wick 
1 &c. tho' they may not grant Annuities to learned Men to defend 
b 9 bent, the Land. They may alſo, as it ſeeins, give Fees ro Counſel, and ſhall 
H. „ 11, have Allowance thereof, ſo tar as they are from being Maintainer; 
Per Huſſey Cary's Rep. 14. Cites 8 H. J. 12. 


and Brian 

Ch J. that they may prom all ordinary Offices, vithout the Aſſent of the Heir, during his Nonage ; but 14 
grant Fees for Lite without his Aſſent, at his full Age. And per Kevie, they may do this for the Pry; 
of the Heir without his Aſſent, and this was in Cancellaria. 


2. A Truſtee may ſue in his own Name. Toth. 285. cites 10 Cir, 
Windſor v. Snearh. 
2 Ch, Caſes, 3. Where Truſtees are appointed to ſe Lands for the Payment of Deli, 
115. S. C. rhe Sales by them made, ot what was more than ſufficient tor Payment of 
the Debts, are not good. Vern. 487. in Caſe ot Mhaley v. Norton, 
cites the Caſe of Culpepper v. Aſton. 
4. Lands ſettled in Truſt for Payment of Debts out of the Rents and 
Profits ot the ſame, or out of the Annual Rents and Profits, tho! ſuch 
Words as (Out of the Rents and Profits) would, in caſe of a Will, en- 
power a Sale, yet not in caſe of a Deed executed. Vern. 104. pl. go, 
Mich. 1682. Anon. 
Sn of a Tor- 5. Deviſe of 1007. to an Infant, payable at 21 ; bur if he dies, thn to 
ary Fo be B. and in the mean time the Intereſt to be for his Maintenarce. Ie 
of a Term Truſtee with 20 J. of the 100 J. puts the Child out Apprentice, who died 
by a Mar- before 21. Per Commithoners, it was decreed that it be allow'd the 
riage Serrle- Truſtee, on Account. 2 Vern. 137. pl. 136. Paſch. 1699. Franklin y. 


ment, Ch. Green 
Prec. 213. K 


Warr v. 6. Equity of Redemption was convey d to A. in Truſt for Payment of Delts, 

Warr. and the Surplus to B. A. agrees with the Mortgagee to turn Inter 
into Principal. This Agreement of the Truſtees thall bind B. cho be 
was no Party to it, MS, Tab. Tit. Truſt, cites Jan. 19th, 1711. Con- 
way v. Shrimpton. 

7. It A. deviſes Lands to Truftees to ſell for ſuch a Price as they ſhould 
think fit, tor Payment of Debrs, Lord Macclesfield faid, that there could 
be no Doubt bur is Court, at the Deſire of any ſingle Creditor, might 
and world interpoſe, and order the Eſtate not to be ſuld as the Truitees 
ſhould think fir, but for the beſt Price before the Maſter. \W ms.'s Rep. 
704. in the Caſe ot Duke of Beaufort v. Berty. 


(R) Truſtee. His Power. Retainer by him. 


Brownl. 76, I. 


ILL by A. againſt B. ſuppoſing B. had a Leaſe of A. 's Teſtator 
B in Truſt ; but becauſe B. had d:sburſed ſeveral Sums of Money for 
the 3 the Teſtator, it was decreed that B. ſhould retain the Leaſe, and that 
8 for the Overplus of the Value he ſhould pay to A. the Executor, a great 
ham accord- Sum ot Money. Roll Rep. 56. cites it as the Caſe of Harwood v. 
ingly. Wraynham. 


2. A, 


„% A — — 1 k_yed 


1 
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. A. employ'd C. to purchaſe Land for him, and to take up Money to 


pay for it, which C. did, and took the Purchaſe in his own Name.—A, 
ſued C. in Chancery to have the Lands on Payment of the Money. But 
C. on other Occaſions, was engaged for and on Behalf of A. and inſiſted 
tor them alſo; and A. could not have a Decree, but muſt pay the one 
Money as well as the other. Cited by Ld. Chan. in the Caſe of Brad- 
horn v. Amand. 2 Chan. Caſes, 89. pl. 34. Car. 2. as decreed by Lord 
Keeper Bridgman. j 

. Where a Truſtee for Sale of Lands for Payment of Debts, pays to 
the Value of the Lands, thereby he becomes a Purchaſer himſelt; Chan. 
Caſes 199. Paſch. 23 Car. 2. Lambert v. Bainton. 


8) Truſtee. Power. As of Truſtee. How far fre- 
judicial to Ceſty que Truſt. 


H. Poſſeſs' d of a Term affigns his Intereſt to 4 Perſons, on Truſt and 

Confidence, to the Uſe of himſelf tor Lite, and after to ſuch 
Uſes and Purpoſes as he ſhall declare by his laſt Will, A. by his Will 
deviſed this to B. his Son, and to the Heirs ot his Body begotten, Re- 
mainder over, and makes B. Executor. B. for 1600 l. ſells this to C. and 
dies. The 4 Aſſignees are dead. Adminiſtrator of ſurviving Affignee (B. 
dying without Iflue) grants his Iutereſt to D. and he in Remainder (who 
had an Annuity out ot the Term, and who by Deed ſold ir to C. and alfo 
releaſed ro C. all his Right in the Term) join'd with him in the Grant 
to D. Per tot. Cur, The Aſſignment was not void againſt C. by 27 El. 
4 but the Remainder over was void, and yet the Sale of B. to C. had been 
good, it no Aſſignment had been, but the Aſſignment made it ill. Jo. 
213 pl. t. Mich. 5 Car. B. R. Baker v. Sir Wm. Lee. 

2. A Man conveys Land in Truſt. Truftee commits Felony. Theſe 
Lands thall be forfeited, tho' he may have Relief in Equity; per Bridg- 
man. Cart. 67. Paſch. 18 Car. 2. in C. B. in Caſe ot Geary v. Bear- 
crolt. ; 

3. A. purchaſes Lands in Mortgage in B. Name, in Truſt for A. B. 

was Debtor by Fudgment, yer the Lands are not aſtected with the Judg- 

ment; but if it appears that a Moiety was only in Truſt, the judgment 

2 aftect that Moiety, Fin. R. 63. Hill. 25 Car. 2. Medley v. 
rtin, 

4. An Annuity was granted for 21 Years out of Lands to J. S. and W. 
R. in Truſt for M. The Lands were granted over to J. D. and the 
Truttees re/eaſed to him. Decreed that the Arrears be all paid to M. 
notwithſtanding the Releaſe, and tho' the Term was expired, fo that 
they were not recoverable at Law, and that the Lands thall be ſtill 
8 there with. Fin. Rep. 411. Hill. 31 Car. 2. Watſon v. 

rber. 

5. A. purchaſed South Sea Stock for 150 l. which brought in 501. per 
Ann. A. intruſts B. with the Orders and Minutes to receive the Intereſt. 
B. gets another to perſonate A. and ſells the Stock to C. tor 950 1. and 
alter transferring it, B. leaves the Kingdom. A. upon hearing this, 
8575 Notice to C. and forbids C. parting with the Stock; but however 

ſells it to D. for 10901. and D. ſells to E. for 11001. A. brings 
Trover againſt C. and recovers 750 l. Damages. 8 Mod. g. at Niſi Prius, 
in C. B. betore Sir Peter King, Mich. 7 Geo, Monk v. Graham. 


6 (T) Truſtee. 


0 Ty Truſt. 


Se Fines, (T) Truſtee. Power. Alienation by him. Ho it 


(Y. 4) 
operates. 


1. IF my Feffze upon Confidence do infeofff another bona Fide, thy 
knoweth not of the Confidence, T am without Remedy. But if the 
2d Feoffee have Notice of the Uſe, he ſhall be compell'd here to per. 
form it. Cary's Rep. 13. cites Fitz. Subp. 19. 5 E. 4. 7. 
8. C. cited 2. Feoffees to Uſe of Feoffor and his Heirs, were directed by his lift 
1 Rep 11t. Vill to ſell the Land for Payment of his Debts, and died. The fr/t Fears 
in Grendon ade a Feoff ment to other Feoffies for Performance of the Feoffors Will, why 
and Alba⸗ * 2 . N 
ny's Caſe; ade a Sale, This Sale was not good, But the Power to make Sule 
and aid the was perſonal to the firſt Feoffees, tho' upon ſuch Sale the 2d Feoflees 
Reaſon is might well make a Feoffment to the Vendee of the firſt Feoftees ; for a; 
1 to the Land, the Feoflment by the firſt to the 2d Feoflees was good; 
ſell is merely but the Power to fell remain'd ſtill with the firſt, and could not be 
collateral to transſerr'd to the 2d. Kelw. 45. Tr. 17 H. J. pl. 1. Anon. 
the Rial t of 
the Land The original Uſe, which was deviſed to be ſold, remain'd untouch'd by the Feoffment, and 
the Tr. ſhall be in by the Feoffor, and not by the Feottees, 1 Rep. 173. b. 174. in Digges's Caſe, 
Cres ©, 


(U) Ses of Cefly que Truſt, and Truſtee. Of what 
Effect as to defeating the Truft, and deſtroying con- 


tingent Remainders. 


* „ I. HO” at Law, by the Truſtees concurring in any Act to prevent 
& C. the the Riting of the contingent Remainder, it was formerly held 


S. C. came that it was for ever deſtroy*d and gone; yet Cowper C. held this to be an 
on Mich. exploded Opinion now in Chancery as to Perſons, who are to come in and 
12 Ann. be- be conlider'd as Purchaſers under the Marriage Settlement and Portion. But 


fore Ld. C. ki = 22 b | gs 
lac, tor w/untaryRemainaers,(as a Remainder to the right Heirs of the Body 


who agreed Of the Husband, and after to his right Heirs, neither of which can be 
that the Ilue ſaid to be within the Purchaſe of the Marriage Portion, but only the 


of that w_ firſt and other Sons &c. of the Marriage) this Court will not aſſiſt chem 
riage Mu: 


lar to ſupport the Remainder ſo deſtroy'd. See G. Equ. R. 34. Mich. 10 
be conſfider'd 1 

as Purcha- Ann. Tipping v. Piggot. 

ſors; but 

that the Remainder to the right Heirs of a zd Perſon is a voluntary Settlement, and the Conſideration 
of the Marriage cannot extend to it; and if a voluntary Settlement is barr'd at Law, there is no Re- 
lief in this Court; that there is ſome Doubt whether the Conſideration of the firſt Marriage ſhall ex- 
tend to the Iſſue of the 2d Marriage; but it can never be carried to the Limitation to the right Heir 
in Fee; that in this Caſe the Plaintiif ought not to be relieved in this Court, being as much a V oiun- 
teer as the Defendant ; and therefore fince the Plaintiff has got the legal Title, he muſt keep the Eſtate: 
That ſome Conveyancers have been of Opinion, that a Man might ſafely purchaſe in the Ciſe above, it 
the Truſtees join'd in the Conveyance to bar the contingent Remainders, tho' there were Iſſue of the 
Marriage; but that it is a dangerous Experiment; and that this Court would certainly give Reliet to 
the Iſſue of the Marriage, who come in upon a valuable Conſideration againſt a Purchaſor with Notice. 
And the Bill was diſmils'd with Coſts. MS. Rep. 


2. Lands were deviſed by A. to J. N. and J. S. and their Heirs in 
Truſt, and t he Ce D. his Sitter for Life, Remainder to F. x 


on» yy 


6... Sins, ad Sw. tr 


ad to. fu e fo e ann ond tunes 7c 7H ow . fa. © 
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F. and their Heirs during D.'s Life, to ſupport &c. Remainder to the 

ſe of the firſt &c. Sons of D. in Tail Male &c. Remainder to V. R. in 
Fee. D. married B. and being enſeint of a Son, ( ſoon atterwards born) 
B. and D. and W. R. join'd in a Fooffnent to [other] Truſtees, to the Uſe 
if B. and his Heirs, and levied a Fine to the new Truſtees to the ſame Uſes. 
After which [as it ſeems, tho? not exactly thus ſtated in the Caſe, which 
only mentions that they covenanted to levy a Fine] J. S. and F. N. by 
Leaſe and Releaſe, convey'd the Premiſſes to B. in Fee; and in about a 
Fortnight after a So was born, and named C. It was reſolved by Lord 
C. King, aſſiſted by Lord Ch. J. Raymond, and Reynolds Ch. B. That 
when the Truſtees join'd in the Leaſe and Releaſe to B. and his Heirs, 


this deſtroy'd the contingent Remainders. 2 Wms.'s Rep. 610. 612. 
Mich. 1732. Manſell v. Manſell, 
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(W) Cty que Traſk. Mio is, and How conjider'd. 


H. E is Tenant by Sufferance. See Kelw. 41. b. pl. 2. Paſch. 17 See pl. 3. 
H. 7. 42. b. pl. 9. | 

2. A. appointed by his Will that his Eftate (being 25001.) be divided 
into two Parts, and bequeath'd one halt ro B. and the other ro C. the 
Son of B. an Infant, yoo I. whereot was in Bonds taken in the Infants 
' Name. The Court thought the joo1l. was Part ot the Perſonal Eſtate, 
and to be divided accordingly. Chan. Rep. $6. 10 Car. 1. Bates v. 
Micklethwait. 

3. Ceſty que Truſt is Tenant at Will always to the Truſtees, Arg. Sce pl. 1, 
Show. 73. in Caſe of Pierce v. Smith. 

4. It is a conſtant Rule in Chancery, that Ceſty que Truſt ſhall have 
the Benefit of the Thing, it he be to have it, to all Intents but to forfeit; 
per Ld. Keeper Wright. Ch. Prec. 215. Hill. 1702. in Caſe of the At- 
torney General for Hindley v. Sudell, Hesketh, & al. 

5. A. ſciſed in Fee had Iſſue B. and C. and other Sons, and J. K. and Ibid. 257. 
L. Daughters, and upon Marriage of B. with M. he ſettled a good Part The Re- 
ot the Premitſes upun B. and MH. and the Iſſue of the Marriage, with wg Fry 
Power to raiſe 13001. for Daughters, if no Iſſue Male. B. and M. died 1 
without Iiſue Male, leaving 2 Daughters. Atrerwards A. by Indenture affirm'd by 
ſettled the Premiſſes to ſeveral Uſes, ſubject to the 13001. with Power of Ld. C. King, 
Revocation, and Limitation of new Uſes. A. by Indorſement revoked the 22 
dd, and limited a new Uſe to C. in Fee; but A. continued P ion, neither, Dee. 25 
tor what appear'd, had he any other Eſtate. A. paid the 1300 l. and to 
Receipts from his Grand-danghters. Aſter on a Treaty of Marriage be- 
tween C. and S. he and C. covenanted to ſecure 601. a Year to S. for a 

ointure, and that A. ſhould have 50 l. a Year out of the Premiſſes for 

is Life; and that, ſubject to theſe Rent Charges, the Premiſles ſhould 
be ſettled on C. for Life, Remainder to his firſt &c. Son in Tail Male 
by that Marriage, with a Proviſo in Default of Iſſue Male to raiſe Por- 
tions for Daughters of that Marriage, Remainder to P. Grandſon of A. 
by another Son, Remainder to E. Grandſon of A. and Son of ]. in Tail 
Male, Remainder to the right Heirs of A. All the precedent Eſtates 
being derermined, E. brought a Bill tor a Conveyance, purſuant to the 
Articles. Ld. C. Macclesfield, upon its being inſiſted on by the Counſel 
for the Plaintiff to have bcen a Truſt in B. (before this laſt Settlement 
lor A.) ſaid, that what very much helps this Caſe is the Appointment ot 
this Eſtate by A. by the Indorſement to C. in Fee, and al ſo A. 3 

ä pat. 
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paid the 13001. to his 2 Grand-daughters, taking their Recei ts for the 
Money, whereby he obtain'd an Intereſt in Equity in this Eſtate, 
at leaſt a Truſt for the Railing 1300 J. upon it; and it cannot be in- 
tended bur that there was ſome private Truſt betwixt A. and C. for that 
the former would not part with all he had in his Life-time to C. which is 
render*d till clearer by his continuing in Poſſeſſion after his Appointment 
to C. and by the Son's ſubmitting to accept ſuch Limitations as in the Arti. 
cles; and upon theſe Conſiderations, and looking upon the Limitations 
to D. and E. to be Part of the very Marriage-Agreement, on account of 
the ſeveral Intereſts of A. and C. in the Eſtate. His Lordſhip decrecd 4 
Performance of the Covenant, 2 WW ms.'s Rep. 245, 256. Mich, 1724, 
Oſgood v. Strode. 


(X) Ceſty que Truſt. Hrs Power. 


1 Rep. 121. x, FNEfty que Truſt hath Jus Habendi and Jus wry nag ; and tho in 


88 Law he hath neither Jus in Re, nor ſus ad Rem, yet in Equity 
— so where he hath both. Arg. Mod. 38. in Caſe of Smith v. Wheeler. 

he is Ceſty 

que Truſt of” a Poſſibility. Mo. 806. pl. 1093. Mich. 5 Jac. in Canc. Cole v. Moore. Ceſty que 
Trult of 4 Sterplus has but a bare Poſſibility, and cannot ſell. Chan. Caſes, 208. Trin. 23 Car. 2. Arg. 
in Cale of Lord Cornbury v. Middleton, — Unleſs the Truſtees are Parties. Chan. Caſes, 1:5. 
Trin. 22 Car. 2. in Caſe of Backhouſe v. Middleron— Any Diſpoſition by Ceſty que Truſt is Lind? 
uten ile Truſtee in a Court of Equity, and even at Law. Arg. Chan. Prec. 415.—Arg. G. Equ. R 165 


2. Ceſty que Truſt of a perſonal Eftate may ſue in Chancery to have an 
Account againſt rhe Execuror or Adminiſtrator, and at the ſame Time 
in the Prerogative Court, to inforce them to bring in an Inventory, 3 

Ch. Rep. 72. 4 Dec. 1671. Digby v. Cornwallis. 
The Re- 3. Ceſty que Trult may bring Account againit the Bailiff} appointed by 
3 his Truſtee to manage the Eſtate of Ceſty que Truſt, after ſuch Bailiff 
the Truſtee has accounted to Truſtee. 2 Chan. Caſes, 121. Trin. 34 Car. 2. Pollard 


was dead; v. Downes. 
but he ſays, 
that that was not yielded as the Reaſon, Ibid . 


bag wh 4. Mortgagor in Fee, after the Mortgage-Money paid, is a Ceſty que 
OS 


Trin 1 Jac. Truſt; and a Vu of the Lands made by ſuch Morrgagor, before the 
2. 1685, S C. Mortgage, (notwithſtanding ſuch Mortgage, and that for want of a 
accordingly Reconveyance the Eſtate in Law was in the Mortgagee, and fo a Ver- 
at 1 dict at Law pn againſt rhe Deviſee of ſuch Mortgagor) is good, and 
vi a2 * C. not revoked by ſuch Mortgage, eſpecially in this Caſe, where there was 
confirm'd ou a Republication after the Diſcharge of the Mortgage. 2 Chan. Rep. 
Appeal. 29. 36 Car. 2. Hall v. Dench. 
5. It has been held by ſome that even a Bargain and Sale inrolled by 
Ceſty que Truſt F an AHſtate Tail, ſhall bind the Iſſue in Regard that 
ſuch a Truſt is not within the Stature De Donis. Cited per Curiam, 
Vern. 440. pl. 412. Hill. 1686. in the Caſe of Carpenter v. Carpenter, 
alias, Wathborne v. Downes 
It was doubt- 6, Common Recovery ſuffer'd, or Fine levied by Ceſty que Truſt of an 
2 * Eſtate Tail, has the ſame Effect in Equity as it would have at Common 
ſettled Inte- Law, in Caſe the legal Eſtate was in him. Reſolv'd by Ld. C. Vern. 


reſt veſted; R. 440. Carpenter v. Carpenter. 
and Bridg- We og 
man Ch. J was of Opinion it ſhould not, But it was referr'd to a Caſe and the Judges to conſi der of 
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: Chan. Caſes 68. Paſch. 17 Car. 2. Ld. Digby v. Lar the ne 
i (DJ (T. 4) Recovety 8 I) gby ng wort For more as to this Matter, ſee 


n 


7. Tender to Ceſty que Truſt of Money due on a Bond and a Refi 
js a good Plea to Action of Debt on the Boud made ro Truſtee. pony 
577. Lynch and Templeman v. Clemence, | | 


'Y) Ceſty que Truſt. at forfeited by him, and 


where Barr'd. 


. RUST Lands were ſeized into the King's Hands for a Contempt 
ot Ceſty que Truſt (and not for Pebt or Damages to the King.) 

Cited per Hobart Ch. J. Godb. 299. pl. 416. in Sir Edward Coke's 
Caſe, as Sir Robert Dudley's Caſe. a 

2. Ceſty que Truſt of Kate for Life levies a Fine tis no Forfeiture, but 
good by Star. of x R. 3. 1. during his own Lite, and if Proclamations 
paſs there needs no Claim or Entry within 5 Years. Arg. Godb. 319. in 
Caſe of Sheffield v. Radclitt. 

z. Ceſty que Truſt for Years ny foes his Intereſt for* Felony, but; Chan Rep. 
Ceity que Truſt in Fee cannot; per Hale Ch. J. Hard. 467. Trin. 19 36. in Cafe 


Car. 2. in the Exchequer, in Caſe of Pawlet v. the Attorney Ge. of the Attor- 
neral. nev General 


v. Sands S P. 
| cordirgly. 
—- Nels, Chan. Rep. 132, 133. S. C. accord ingly.— Hard. 495, 496. S. C. accordingly. gly 


4. Ceſty que Truſt in Fee or Fee Tail forfeited by Attainder of 'Trea- Nels. Chan. 
ſon, and the Eſtate is to be executed to the King in a Court of Review Rep. \ 7 
„. In tot 


by the Stat. 33 H. 8. 27 H. 8. 10. 3 Ch. R. 34. Paſch. 21 Car. 2. in the dem yu 


Exchequer, Attorney General v. Sands. hut not to 
the Lord by 


cheat by Attainder of Felony. 3 Chan. Rep. 36 S. C — Hard. 495. 8 C. accordingly.—— 2 Freem. 
Rep. 130. pl. 157. S. C. accordingly. 


5. An Alien is Ceſty que Truſt of an Eſtate; the Truſt belongs to the Hard. 495. 
King. 3 Ch. R. 35. in Cate of Attorney General v. Sands cites Hol- pers 
. C FIY 
land's Caſe, Trin. 23 Car. 1. Nels. & lian. 
Rep. 1:1. 
S. C. accordingly. —— 2 Freem Rep. 130. pl. 157. accordingly. ; 


6. If Ceſty que Truſt dies without Heir the Land ſhall be diſcharged of Nels. Chan. 


this Truſt. As if Tenant in Fee of a Rent Charge die without Heir or Reg. 4 
Accord 


be attainted of Felony, the Land is diſcharged. 3 Ch. R. 36. Attorney ingiy. 


General v. Sands. 


7. If Ceſty que Truſt is indebted to the King, he ſhall have Execution e Rep. 


of this 'Truft both by the Common Law and the Practice of the Court of 5 Nag 
Exchequer. N. Ch. R. 132. in Caſe of Attorney General v. Sands. ingly —— 


2 Freem. 


Hard. 495. S. C. accordingly. —  S. P. Hobart Ch. J. Godb. 299. 


Rep. 130. S. C. accordingly. 
pl. 416. cites Babingron's Caſe. 


8. Truſt of a Tony in Groſs ſhall be forfeired for Felony, as the Carl . 
ok Somerſet's Caſe in Hob. Daccomb's Caſe, and Cro. J. 1Zabing- 8 8 


nen 4 


ton's Caſe, and Sir D. Ralegy's Cale ; 0 otherwiſe of a 'Ferm al- Nen Chag. 
| | Fo -- 


lign'd over to wait on the Inheritance. 3 Chan. Rep. 36, 37. the 5th 


S. C accord- Ręſolution in the Caſe of the Attorney General v. Sands. 
Rep. 131. S. C. accordingly. 


9. A Fine with Proclamation and non Claim will bar a Truſt, and ſo 
t was reſolved in the Exchequer, and an Entry on the Land by a Ceſty 
que Truſt is not ſufficient Claim, but it muſt be by Subpaena ; = Ld, 
Keeper Finch. Chan. Caſes 268. Mich. 2 Car. 2. Clifford v. Asbley. 
10. If a Truſtee does by Fraud and Combination with the Ceſty que 
Truſt, endeavour to evade any Penal Law, as the Statute of Simony &c. 
under Pretence that a Truſt is only cognizable in Equity, and that E- 
uity ſhould not aſſiſt a Penalty or Forfeiture; yet Chancery will aid 
N Laws, and not ſuffer its own Notion's to be made Uſe of to 
elude any Beneficial Law. Abr. Equ. Caſes 131. Paſch. 1706. Attorney 
General v. Hindley. 


(2) Truſtee. Matters between Debtor and Creditor of 
Ceſly que Truſt, and Ceſty que Truſt and Truftee. 


1. I F a Debtor will collude with ſome of his Friend in Fraud of his 

Creditors, and the Friend break Truſt with him, this Court will not 
punith che Breach ; yer Green and Cottrell's Caſe ro the contrary 
(Fraus non eſt tallere fallentem.) Cary's Rep. 18. 

2. Henry Earl ot Derby, convey'd certain Lands in Truft to D. his 
Servant for Payment of his Debts, upon Mediation ot an End of Contro- 
verſies between the Daughters of F. eldeſt Son of Henry, and W. his youn- 

er Son, now Earl. Articles were ſet down that W. ſhould diſcharge all 

is Father's Debts, whererpon D. convey'd the Leaſes to W. The Credi- 
tors ſued D. in Chancery. And order'd to purſue their Remedy againſt 
Earl W. Cary's Rep. 34, 35. cites Hill. 1 ſac. 

3. A. has Goods in the Hands of B. and worrtgares them ro C. Aſter 
the Goods had been tome time in the Hands ot B. B. fold them. Per 
Finch Chan. A. by the Mortgage diveſted his Property, and the Goods 
became C.'s, and B. became 'I'ruttee tor C. and C. muſt anſtwer for his 
Truſtee B. who ſo/d the Goods after the Mortgage. 2 Chan. Caſes, 226. 
Hill. 28 & 29 Car. 2. Perkins v. Avery, Brown, and Baker. 

4. Where 7wo Perſons ſeverally truſt a Third, it one of the two muſt 
loſe, he that truſted met muſt be the Loſer. 2 Chan. Caſes, 16. Mich. 33 
Car. 2. Taulurier v. Ward. 

5. Ceſty que 'Truit ſues a Bond in the Name of the Truſtee. The Deſen- 
dant conteſſes a Judgment, and to prevent Execution, pays the Money to 
the Truſtee, who gives a Warrant of Attorney to a new Attorney to ac- 
knowledge Satisfaction on the Judgment, which was done. Decreed 

r Commithoners, that the Obligee pay the Money over again to the 
Plaintiff, with full Coſts, it being a Fraud to pay the Money to the 
Truſtee, knowing it to be the Plaintiff's; and the naming a new Attor- 
ney was the principal Evidence of the Fraud, and Diſtance of Wales 
from London allow'd no Excuſe, 2 Vern. 197. pl. 18 1. Mich. 1690, 
Pritchard v. Langher. 

6. A. and B. Truſtees of Money for the ſeparate Uſe of a Feme Covert, 
lend it to C. who gives Bond to A. and B. and the Truſt is declared in 
the Condition, The Feme keeps the Bond, B. received Money tor C. 


an 
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and on ſettling their Account, B. gives C. a Receipt for the 1001. as re- 
ceived for the Uſe of the Feme. B. becomes inſolvent. Per Ld. Keeper, 
The Payment to B. (he not nana, | Bond) is not a good Payment. 
2 Vern. 539. pl. 483. Hill. 1705. Baldwin v. Billingſley. 

7. It Ceſty que Truſt mortgages Lands, and there is a Defectf in the 
legal Conveyance, (as in the principal Caſe there was a Defect of a Surren- 
der) yet that ſhall be /vpp/ied in Equity; for if afterwards the Truſtee 
could, by any Conveyance by him made of his legal Intereſt, defeat 
the tormer Conveyance of the Ceſty que 'Truſt, no Purchaſer can be ſafe. 
Arg. G. Equ. R. 14. Hill. 7 Ann. in Chancery, in Caſe of Oxwith v. 
Plummer. 

8. A Zeſtator appoints B. Executor, and orders certain Money to be laid 
out on Land. Security, for the Benefit of C. The Executor calls in the Money, 
and therewith purc haſes Land, which he ſays was done in Purſuance ot 
the Will. B. dies, not leaving Aſſets to pay his own Debts. The Land 
thus purchaſed ſhall be for the Uſe of C. Sel, Ch, Caſes in Ld. King's 
Tune, 57. Trin. 11 Geo. 1. Anon, 


(A. a) In Caſes where a Tiuftee is to convey. How he 
is to do it, and to whom. 


I, HE Defendant by his Anſwer confeſſeth he was joint Purchaſer 

in Truſt with the Plaintiff's Father, to them two, and to the 
Heirs of the Plaintiff's Father, of the Lands in queſtion ; and that he 
never received any Profits thereof; and that he meant, at the Plaintiff's 
tull Age, to convey the Lands to the Plaintiff and his Heirs, according 
to the Truſt. It is order'd and decreed rhe Detendant ſhall forthwith, 
upon Notice to him given, covey his Eſtate in the Lands to the Plaintiff 
and the Heirs of his Body begotten, with ſuch Remainder over, as in the laſt 
H and Teſtament of the Plaintiff*s Father is expreſs d, at the Coſts of 
the Plaintiff, Cary's Rep. 95, 96. cites 20 Eliz. Young v. Leigh. 

2. It Tenant for Life and Remainder-man in Tail join in a Bill againſt 
Truitee, the Court will decree the Tyuſſee to convey to them, or to whom 
they appoint, and poſſibly he may pay Coſts tor retuting to convey and 
putting his Ceſty que Truſt to the C arge ot an unneceſſary Suit. Arg. 

2 Vern, 346. in Caſe of Bowater v. Elly. 

3. Where a Queſtion ariſes how a Truſt ought to be executed by a 
Conveyance, there is no better Rule than to obſerve and follow what has 
been done at Law, in the executing Conditions that are Matters executory, 
and to be perform'd ſo far as the Caſe will admit of; Per Cowper C. 

2 Vern. 436. pl. 644. Hill. 1716. in Caſe of Newcomen v. Markham. 

4. A. deviſed Land to a Company in Truſt to convey to B for Life, Chan. Prec. 
Remainder to his firſt &c. Sons tor their Lives ſucceſſively, and ſo to 455. pl. 291. 
their Iſſue Male for their Lives only, Remainder over, Per Cur. An 8. = accord- 
Attempt to make a perpetual Succeſhon of Eſtates for Lite is vain, and G Eau, Rep. 
an impracticable Perpetuity. However the Truſtees mnt make as ſtrict @ 128. 5 C. 
Settlement as may be, ſo that the Perſons in Being are to be made only in the. 
Tenants for Lite ; but where the Limitation was to be to a Son not in {7c Words 
Being, there he muſt be made Tenant in Tail Mail. 2 Vern. 737. pl. prec and 
646. Hill. 17 16. Humberſton v. Humberſton. ſeems tran- 


ſcrib'd from 


the Ms of that Book. Wmqs.“s Rep. 332 pl. 88. S. C. according. 


. Ttuſtec. 
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520 Truſt. 


(B. a) Truſtee. Hour d or Indemnified. 


bur other- 1. HH Ruſtees were decteed their C and Charges, and all Juſt Allow. 
wa if he ances, bur not any thing tor their Care and Pains in managing 
Nail; beth the Truſt. Fin. R. 361. Trin. 13 Car. 2. How v. Godfrey and White. 


Cur. Vern. 

216. pl. 312. Paſch. 168 5. Bonithon v. Hockmere. N Truſtee demanded 2500 I. Charges and 
Expences for managing a "Truſt for more than 10 Years, in which Time he had received 20000 |, 
and paid the ſame all away to Creditors, and the Defendant had not 9 the Plaintiff 6d. This 
Court took Time to conſider what was fit to be allow'd in a Matter of this.Nature ; and having conſi- 
der'd that the Defendant was a Friend to the Family, and underrook the 'Truft at their great Importu- 
nity, he having a conſiderable Eſtate when he undertook the 'Trult, and conſidering the Charges of ſur- 
deying the whole Eſtate, ſetting and letting the ſame, Jooking aſter Tenants, adjuſting their Accounts, Call. 
ing in their Rents, returning Monies to Creditors, and treating with and ſtating their Debts, and procuring 
and agreeing with Purchaſers, and for Law Charges, and for keeping Servants and Horſes, and employing 
ethers in Journeys to London and elſewhere, and his Care there, (lying from home a long time) was of 
Opinion that the Defendant might well deſerve the whole 25001. yer doth allow bur 2000 J. which 
the ſaid Defendant is to have. 2 Chan Rep. 158, 159. 31 Car. 2. fo. 845. Hetherſell v. Hales. 


Truſtce 2. Bill by Intant Legatee by her Guardian againſt Adminiftrator 
ought not durante Minoritate ot an Executor, for a Legacy and Deeds to be brought 
ex gr. dpe wh into Court &c. the two Intants being Coheirs. Decreed accordingly ; 
* no Detault but ſince there was no Breach ot Truſt, the Adminiſtrator was order'd bis 


in him. 12 Coffs. Fin. R.'136. Mich. 26 Car, 2. Maplet v. Pocock. 
Mod. 560, 
by Ld. Keeper Wright, Mich. 13 W. 3. Anon. 


3. A. Truſtee for B. did at the Regue/t of B. agree for a Leaſe of a Hou 
for 21 Years, and articled for it. Decreed that A. pertorm the Agree- 
ment. On a Bill hercupon brought by A. againſt B. and the Leſſor, ſet- 
ting torth that the Leflor was willing to accept B. for his Tenant. De- 
creed that B. accept a Leaſe, and ſign a Counter- part, pay Arrears and 
Damages to Leflor, indemnity A. againſt the former Decree, and reim- 
burſe his Charges &c. Fin. R. 224. Trin. 27 Car. 2. Doegood v. Al- 
len and Robinton. 

4. A. was indebted to B. and B. having intruſted J. S. to ſue A. for 
the Debt, A. depe/ited 100 l. iu the Hands of F. S. to pay B. what upon Ac- 
count ſhould appear due to B. from A. and to return the Overplus, and F. . 
gave a Bond to A. to that Purpeſe. A. died betore the Account was ſettled. 
The Adminiſtrator of A. ſued J. S. upon the Bond, and B. ſued J. S. tor 
the 1001. Upon a Bill by F. S. to know whom to pay the Money to, he 
being willing to pay it to whom ir belonged, and tor that Purpoſe paid 
it into Court; and great Accounts being urged to have been between A. 
and B. an Account was decreed as to A. and B. Bur J. S. to have his 
Coſts, he having behaved well, and the Bond to be deliver'd up. Fin. 
R. 258. Trin. 28 Car. 2. Hackett v. Webb and Willey. 

5. Truſtce's Houſe was rob#'d of Money, Part of which was received 
by him tor an Infant, for whom he was Truſtee. The Robbery was 
proved. He was allow'd the Money ot the Infant's, which was proved 
only by the Truſtee's own Oath. And per Finch C. He was only to 
2 as his own. 2 Chan. Caſes, 2. Hill, 30 & 31 Car. 2. Morley v. 

orley. | 

6. Truſtee being ſued obtained a Diſmitſion, and had Cos paid him as 
of Courſe, but were ſhort of his real Coſts, yet in Account between Truſtee 

and Cefly que Truſt, he ſhall be allow'd all neceſſary and true Coſts. 
2 Chan, Caſes 138. Hill 34. & 35 Car. 2. Amand v. Bradburne. 


7. Truſtees 


Truſt. 


7. Truſtees relying upon n fn'd and inroll'd tor their Indemni- 
ty in paying Money, thall thereby be indemnified. 2 Chan. Rep. 410. 
2 Jac. 2. Kettleby v. Lamb. 1 

8. Where the Words of a Will are dubious, Truſtees ating under it are 
ſavour'd, and the Court will not decree it a Breach of Truit 5 As where 
Money was devis'd to be laid out in Land, and ſettled on the Children 
ot 5 S. and the Truſtees lay out the Money in a Purchaſe, and ſettle it 
on C. and D. the 2 ſurviving Children of J. S. and their Heirs; And one 
of whom had Iſſue aſterwards, and died. The Court obſerv'd that here 
was nothing in the Will to direct them otherwiſe. 3 Chan. Rep. 214. 
Paſch. 1688. Sanders v. Ballard. 

9. No Traſtee was ever yet blam'd for doing without Suit what this 
Court by a Suit would have compell'd him to have done. See Vern. Re 
346. pl. 318. Hill. 1697. in Cale of Bowater v, Elly. | 

10. Ceſty que Truſt of Eaſt-India Stock and Bond being beyond Sea, 
drew a Bill on Truftee, and promiſed to ſend Effects to pay it withal. De- 
fendant the Truſtee accepts the Bill, and before the Day of Payment the 
Plaintiff Ceſty que Truſt fails. Defendant ſold Stock and Bond at the 
then current Price, to raiſe Money to pay the Bill; bur the Price was 
then very low, and the Sack alone would raiſe Money enough to pay the 
Bill. Per Lord Wright, The Want of Effects was ſufficient to juſtify 
the Sale without Orders, for ſo much as was neceſſary to pay the Bill. 
But ſince the Stock alone was ſufficient, the Defendant muſt anſiver the 
Value of the Bond as it was when Plantiff directed it ts be ſold when the 
Price was much advanc'd. Chan. Prec. 205. pl. 167. Mich. 1102, Henri- 
ques v. Franchiſe. 

11. If on a Bill to call a Truſtee to account, he by Anſwer ſubmits readi- 
ly to it, tho” he be found in Debt, yer he ſhall pay Iutereſt for the Ba- 
lance from the Time of the Account liquidated only, and no Coſts, if he 
has not misbehav'd; but if he pretends the Eſtate to be indebred ro him 
and is found in Arrear, he ſhall pay Intereſt from the Time of the Bill 
and Coſts, as the Plaintiff muſt have done if he had been found indebted 
to him; Per Ld Wright. Ch. Prec. 254. pl. 206. Hill. 110g. Parrot v. Treby. 

12. A. and B. being Foint-merchants, have Goods jointly between 
them; A. delivers the whole to C. in T1 ruſt for his Executors, and dies, and 
C, delivers them to the Executors accordingly ; B. as Survivor, brings 
Trover againft C. The Court held that there is no Survivor in Merchan- 
dize, but an Account given by the Statute; and C. having perform'd his 
Truit, is diſcharg'd, 1o that the Action ſhould be brought againſt the 
Executor. 11 Mod. 223. pl. 17. Paſch. 8 Ann. B. R. Anon. 

13. A. Truſtee of an Eſtate was at great Charges relating thereto. Aſter- 
wards the Cefty que Truſt aſſign'd bis Intereſt to C. A. brought a Bill 
againſt C. to be reimburs'd, and C. brought a Croſs-bill to have a Con- 
veyance. Ld Chanc. Macclesfield decreed that C. can be in no better 
Caſe than he under whom he claims; and therefore as Equity would not 
aſſiſt the one, ſo neither will it the other, without paying A.'s Charges 
2 to the Truſt, Wms's Rep. 180. Hill. 1721. Trott v. Daw- 
on. 
14. If a Truſtee does an At to avoid a Hazard to which he may be other- 
wiſe liable, and the Ceſty que Truſt does not give or offer him Security to 
indemnify him, he is juitifiable in ſo doing. See 2 Wms's Rep. 455, 
by Ld Chanc. King. Paſch. 1928. Balſh v. Hyham. 

15. It is a Rule, that the Cy que Truſt ought to ſave the Truflee harm- 
leſs as to all Damages relating to the Truft ; and it is within the Reaſon of 
that Rule, that where the 7Zruftee has honeſtly and fairly, without any 
Poſſibilicy of being a Gainer, laid down Money, by which Cefty que Truſt is 
diſcharg*d from being liable tor a vaſtly greater Sum lent, or from a plain 
and great Hazard of being ſo, the Truſtee ought to be repaid ; Per Lord 
Chance, King. 2 Wams's Rep 455. Paſch 1728. Balth v. Hyham. 
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So to perform 
a Truſt, Fin. 
R. 53. Hill. 
25 Car. 2. 
Moſely v. 
Moſely. 


I. C. cited 

by Lord C. 
King, aſſiſt- 
ed by Lord 
Ch. Juſt. 
Raymond, 
and Rey- 
nolds Ch. 
2 Wuws's 
Rep. 615. 
Mich. 1732. 
in Caſe of 
Manſell v. 
Manſell. — 
S. C. cited 
Arg. and 
Ld. C. King 
ſaid, that 
were the 
ſame Caſe to 
come before 
him, he 
would do the 
like ; and 
that the de- 


the ſurviving Truſtee, an 


(C. a) Truſtee. In what Caſes oblig d to join in Cundej- 
ance with, or to, Ceſty que Truſt. 


- 


1. FP Eoffees truſted for the Good of a Wife, were compell'd to join in 
F a Sale of Lands. Toth. 168. cires Hill. 2 & 3 Car. Ayrey 
Jennings. is 
2. The Time ſor the 7raftees to ſel] Lands being elaps'd, ſo that they 
have no Power to execute the Truſt; yet 33 the Truſtees to pro- 
ceed with the Sale notwithſtanding. Chan. Rep. 183. 12 Car. 2. Witch- 
cott v. Z ouch. ; 

3. J. S. by a Marriage Settlement was Tenant for gg Nars if he ſhould 
ſo long live, with Remainder 2 Zruftees and their Heirs during his Life 
to ſupport Contingent Remainders, with Remainder to his firſt and eve N 
ot her Son ſucceſſively in Tail Male, Remainder to Truſtees for 5oo Nears in 
'Truſt to raiſe Porttons for Daughters, if there were no Iſſue Male, or that 
ſuch Iſſue Male died without Iſſue before 21 ; J. S. had Iſſue a Son, and 
being of Age and about to marry, he and his Father bring a Bill to have 
the IJ ruſtees join in making an Eſtate, in Order to ſuffer a common Re- 
covery, that he might be enabled to make a Settlement on his Marri- 
age; and it was urged, that the Truſtees were only Truſtees for the 
Son, and ought to execute Eſtates as he ſhould direct, he having the In- 
heritance in him, and that the End ot the Truſt was to hinder the Fa- 
ther from deteating the Son of the Eſtate; on the other Side it was 
urged, that theſe Truſtees were not only Truſtees for the eldeſt Son, 
but were delign'd as a Guard to the whole Settlement, that the Mother 
being living there might be other Children, and for the Truſtees to join 
would be a Breach ot Truſt, and if there ſhould be Daughrers, they 
would by this Means be intirely ſtripped of their Portions ; and tho' 
the Term tor railing them was unskiltully drawn, in putting it behind 
the Eſtate Tail to the Sons, yet this Court had ſer it ſometimes before 
thoſe Eſtates. There being a Daughter in this Caſe my Ld. Harcourt di- 
rected, upon giving Security for the Daughter's Portion, that the Truſtees 
ſhould join in a Recovery. Abr. Equ. Cates 386. Trin. 11 Ann, between 
Frewin v. Charleton. 

4. On the Marriage of A. with M. Lands were ſettled on A. for 99 
Nears, if he thould ſo long live, Remainder ro Truftees during his Lite, 
Remainder zo the fir/t &c. Son of that Marriage in Tail Male ſucceſſively, 
Remainder zo the ert Sc. Son of any other Marriage, Remainder over. 
They had a S who is living, bur AM. is dead. The Truſtees are like- 
wiſe dead. A. and his Son, now of Age, bring a Bill againſt the Heir of 

Infant, that he may join in making a Tenant 0 

the Pracipe, in order to ſulter a common Recovery for the making a 
Settlement on the Son's Marriage. Lord C. Parker reterr'd it to the 
Maſter to ſtate, whether it was tor che Good ot the Family, who report- 
ed that it was, and that a new Settlement was neceſſary, and that it 
could not be without a Recovery. And his Lordſhip ſaid that Truſtees 
not joining in ſuch Caſe, mighr be greatly miſchievous to a Family tor 
whoſe Benefit the new intended Settlement plainly is; for thereby the 
Son is only to be Tenant tor Lite inſtead of Tenant in Tail, which may 
reſerve the Eſtate longer in the Family; and M. being dead, there is an 
nd of the Contingent Remainders by that Marriage; and as to any 
Remainders by another Marriage, no Remainder, not in Effe, ought to 
be ſo much regarded as this Remainder in Tail actually veited in che 
Son; and ordered the Heir of the Truſtee to join, and the pg - 
| ires 
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direct a proper Conveyance. Wms's Rep. 536. Trin. 1719. Winning- crecing the 
ton v. Foley. ory ing 
$ 

Caſe, was to preſerve the Eſtate in the Family. 2 Wms's Rep. 380. Mich. 1726. Bl the princi- 
pal Caſe there, being a Settlement with like Limitations, and A. had 2 Sons C. and D. A. baving mort- 
gaged the Premiſſes, be and C. covenanted to ſuffer a Recovery, and to procure the ſurviving Truſtee to join. 
But the Truſtee refuſing to join in making a "Tenant to the Præcipe, the Mortgagee pray d a ſpecifick 
Performance, and that the Truſtee might be compell'd to join, who ſubmitted to do as the Court 
ſhould direct. But the younger Son D. refuſing to conſent, Lord C King ſaid that then he would not 
take away any Man's Right, and ſo would not decree the Truſtee to join. 2 Wms's Rep. 379. Mich. 
1726. Townſend v. Lax ton and Montague ——— Sel. Cafes in Chanc. in Lord King's Time 71. S. C. 
Lord Chancellor faid, that in Ul innington's Caſe ir was done on Account of Marriage, and to re- 
ſe tle the Eſtate in the fame Manner, which he would alſo do; bur this is tor an Alienation, ſo on quite 
difterent Foundations, That he would not take away the Remainder-man's Choice, but let the Truſte- 
do it, or let it alone. | 


5 Cefty que Truſt in Tail by Deviſe of Lands charg'd with Aunnuities, 
brought a Bill to compel the "Truſtees to join in a Recovery. This was 
ſaid to be an idle Prayer, for that a Deviſe to an Uſe is as much an Uſe 
executed as any other Conveyance to an Uſe. Lord C, Macclesfield 
ſaid, that if this be a Doubt, it is reaſonable that the Truſtees ſhould be 
decreed to convey ; and if they have no legal Eſtate it will not hurt 
them; and fo far the Bill ſeems proper, that as the Plaintiff has a Right 
to the Eſtate Tail in the Truſt, ſo the Truſtees ſhould convey an Eſtate 
Tail in the Lands, and then he may ſufler a Recovery ; bur if any ot the 
Aunaities are ſtill ſulſiſting, he did not think that without the Conſent of 
the Aunuitauts, the legal Eſtate can be forc'd our of the Truſtees who are 
intruſted as well tor them tor their Annuities, as for the Plaintiff in re- 
ſpect to the Reſidue of the Profits of the Lands. 2 Wms's Rep. 134. 
Paſch. 1123. Cartaret v. Cartaret. | 


(D. a) Truſtee. Accountable. How far. See (K. a) 


1. F a Truſtee lets out Money to ſuppoſed able Men (tho' they fail) he If A. be in- 
ſhall not be charged tor more than he received. Toth. 233. cites 2 with 


13 Car. Carew v. Peniiton and Hales. 1 1 


ont, and A. 
lends it to one who paſſes for a Subſtantial Able Man at that Time, and takes a reaſonable Security for it, 


as his Bond &c. and after the other becomes inſolvent, A. ſhall not be charged; per Holt Ch. J. ar 
Niſi Prius at Guildhall. 12 Mod. 509. Paſch. 13 W. z. Anon, 
\ 
2. 'Truſtees for 23 Contingent Remainders, are not puniſh'd in But fee e 
Equity tho' they break their Truſts and deſtroy them; per Pollexſen. tt per 
| ere Cur. 2 
Arg. Pollex. 250. in the Duke of Nortolk's Cale. Wrms's Reg. 


; | 614. 616. 
617. Mich. 1732. in Caſe of Manſelt v. Manſell. 


3. If a Truſtee, who is a near Relation, applies more than the Iutereſt of 
the Child's Portion in its Maintenance and Education, he thall not be al- 
low'd it, unleſs it be one Sum paid plainly tor the Benefit of the Child, 
ſuch as 10 put him out Apprentice. Freem. Rep. 78. pl. 85, Mich. 1681. 
Swinnock v. Criſp. h 

4 Truſtee is only to be charged with ſo much as he receives, and ſhall nor 
ſtand charged for the Receipts of others; per Finch C. Vern. 44. pl. 
43. Paſch. 1682. in the Caſe ot Man v. Ballet. | 


5. "Truſtee 
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Bur he ſhall 5. Truſtee ſhall pot be charged with imaginar Values, bur only as.a 
2 Bailiff, Vern. 144. pl. 138. Hill. 1682. Palmer v. 8 
in Caſe of Su- 

ine Negli with more than he received, but then the Proof muſt be very ſtrong ; per Ld. North 
Vern. 144. cites the Caſe of Hollis v. Montague. 8. P. Fin. R. $8, Hill. 25 Car. a. in Ca, of 
Bells v. Bells. 


And by Ld. Where a Truſtee or Executor makes Intereft, they ſhall be account- 
2 if a Py for it, tho? not empower'd or directed to place out at Intereſt ; per 
TTY „ Ld. Keeper. 2 Vern. 548. pl. 498. Paſch. 1106, Lee v. Lee. 

put Money 


to Intereſt, lets the Money lie by him, he ſhall be accountable for Intereſt. 10 Mod. 21. Paſch. 10 
Ann. in Canc. in the Caſe of Brown v. Litton. 


S. C. But 5. The Maſter of a Ship goes a Trading Voyage and dies, the Succeſſor 
that to re- opens publickly the Effets ot the deceaſed, and then ſends a Letter in- 
the Hefen. Cloſed with a Bond to the Widow, to be anſwerable tor Intereſt at the 
dant for his Rate of Reſpondentia Bonds, it was decreed by Harcourt Ld. Keeper 
Care in trad- that the Succetlor was a Truſtee and ſtould be anſwerable for what he 
* = = actually made ot the Money, deducting reaſonable Allowance for La- 
eat ec , bour and Skill; and he ſcem'd of Opinion, that it a Truſtee ſhould trade 
proper Salary with the Money, he ſhould be accountable not for Intere/t only, but like. 
for his Pains wiſe for the Profits of the Trade, and that at his own Peril, becauſe he 
op A nay acted of his own Head, without applying to the Court of Chancery for 
nagement Direction in diſpoſing ot the Money, 10 Mod. 20. Paſch. 10 Annz in 


thereof, and Canc. Brown v. Litton. 
in the mean I | 
Time Coſis to be reſerved. Wms's Rep. 149. 142. Paſch. 1711. S. C. 


8. A. bought 990 J. Stock, and had it transferrd to B. The S. 8. 
Stock riſing, A. deſired B. to transfer to him the Truſt Stock. B. trans- 
ſers 500 J. and promiſed to be accountable for the reft, but deſired A. not to 
inſiſt upon the Transfer of the Reſidue at that "Time, and alſo adviſed 
A. not to part with the 5001 ſuppoling Stock would riſe. A. did not 
ſell the 500 1. Stock. B. mortgaged 10001. Stock to the S. S. Com- 
pany, and then fold out the Stock which he had in his own Name ex- 


cept 801. but had ſtill other Stock in another's Name. The Price 


Steck falling, A. brought a Bill for the Value of the Stock when ſold by 
B. or at the Time when he requeſted B. to transfer. But decreed per 
Parker C. that B. was accountable to A. only for Stock and Dividends, and 
he would take it that the 490 1. Stock was part of 1000 l. Stock mort- 
gaged to the Company. 10 Mod. 499. Trin. 8 Geo. 1. in Canc. Le- 
Croy v. Eaſtman. | | 
9. A. ſeiſed in Fee demiſed for 500 Years to B. C. and D. in Tuff to 
pay Debts, and for a Charity. B. purchaſed the Revenſſon of A.”s Heir at 
Law, and with Conſent of C. cut down a large Duamtity of Timber ; the De- 
miſe was not without Impeachment of Wait. Ld. C. King held this 
Conſent of B. to be a Breach ot Truſt. And atter upon the Court's pro- 
poſing it, a Sum of Money was agreed to be paid to the Charity, and ſo 
2 was compromiſed. 2 Wm. 's Rep. 397. Mich. 1726. Bays v. 
ird. 
Caſes in 10. Lands were deviſed to J. F. and W. S. and their Heirs in Truſt to 


2 the Uſe of A. his Sitter for Life, Remainder zo F. S. and V. F. and their 


Heirs during A.'s Life to ſupport &c. Remainder to the Uſe of rhe /ir/t Oc. 
Tr s den Sons of A. 15 Tail Mah Remainder 7o B. in Fee A. married B. 0 tht 

2. 8 C. ac- about a Fortnight betore the Birth of a Son, in ConjunEtion with J. S. 
cordinglys and W. 8. the Truſtees made a Conveyance contingent, by which the 
8 Remainder was deſtroy'd, and the Fee limited to B. A Son is born and 
chaſor for a named C. then B. died, and then A. died, C. brought his Bill and was 


valuable relieved by Ld. C. King, aſſiſted by Raymond Ch. J. and apa an” 


Truſt. 525 
Ch. B. And they held, that had the Premiſſes been convey*d to a Stran- Conſidera- 
ger without Notice, and for a valuable Conſideration ſuch Purchaſor muſt r 
have held the Lands diſcharged of the Truſt, and C. have taken his i 
Remedy againſt the Truſtees only, who wont have been decreed to Pur- be recon- 
chaſe Land with their own Money equal in Value to the Lands ſold, and vey to the 
to hold them upon the ſame Truſts and Limitations as they held thoſe former Uſes, 


1151 by them. 2 Wms. 's Rep. 610. 613. Mich. 1732. Manſell v. Man- 
ell. 


(E. a) Accountable, where he ſubſtitutes an Attorney. 


I, HERE Truſtee gave Authority to the Servant of Cefly que Truſt 

to receive the Rents and Profits, who atterwards promiſed 
not ro charge the Adminiſtrator of Truſtee with any Monies ſo received, 
ls * would nor charge her. Fin. R. 5. Mich. 25 Car. 2. Bedel v. 
Bedel. 

2. Where a Truſt is put in one Perſon, and another whoſe Intereſt is 
intruſted to him is damnified by the Neglect ot ſuch as that Perſon im- : 
ploys in the Diſcharge of that Truſt, he ſhall anſwer for it to the Party ' 
damnified; per Holt Ch. J. 12 Mod. 490. Paſch. 13 W. 3. in Caſe of 
Lane v. Cotton, 

3. It one deviſe to Truſtees, and by expreſs Clauſe therein gives them 
Power to appoint Agents to manage the Land, and they appornt one then 
ſolvent, and good, tho” atter he prove inſolvent, they 1hall not anſwer for 
him; Secus if he were not ſolvent at the Time at which he was nomi— 
nated. But if there were uo /uch Direction or Power in the Will, the 
Truſtees are bound to anſwer tor her Agents at all Events; per Ld. 
Keeper Wright. 12 Mod. 560. Mich. 13 W. 3. Anon. 

4. So in Caſe of Money to be laid out at Intereſt; per Ld. Keeper 
Wright. 12 Mod. 560. Mich. 13 W. 3. Anon. 


(F. a) Breach of Truſt. J/hat. See (I) pl. 


z.—0 ) pl. 
9. 10. 


I. Man was enfeoffed to the Uſe of a Weman ſole, which taketh an 
Husband, they both / the Land 2 B. who pays the Money to 
his Wite, and ſhe and her Husband pray the Feoffee to make Eſtate to B. 
Atterwards her Husband dies. Now by the Chancellor and all the Juſ- 
tices, the ſhall have Aid againſt the firſt Feoflee by Subpœna, to ſatisty 
her tor the Land; and if the 2d Feoffee were conuſant, a Subpœna ſhall 
be againſt him for the Land ; tor all that the Wite did during the Co- 
verture (as they ſaid) hall be taken to be done for Fear of the Husband. 
Cary's Rep. 18, 19. Cites 7 E. + 14. Subpœna Firzh. 6. : 

2. If a Truſtee compounds a Debt with Conſent ot Ceſty que Truſt, this 
is no Breach of 'Truſt. Fin. R. 58. Hill. 25 Car. 2. Newman v. Jones 
and Treſilian, & al”. 

3. Where there are 4 Trees to grant Leaſes, and a Leaſe is made by 
Autherity of 3 only, it is a Breach ot Truſt, and ſuch Leſſee can have no 
8 in Equity, 2 Chan. Caſes, 202. Mich. 26 Car. 2. Rothwell v. 
Hutley, | 


6 8 mY A 


PDE to 


N — — 
— 


MF - - 
* 


—— — 
Sw 2 + << 


4 
1 
: 
5 


f 


7 


„ 
— 


— — 


os — er In — Bhai _ - rar." a oy 


= U ne 


VE ORE IE 7 LEST COPTEST COTS ITT 


LY [ICS _ "a> * 
wa ——_ — — — — — 
— — —— Wee 2 - 
5 3 


| 
| 
: 
| 
' 


326 = | Truſt. 


4 A Truſtee may and ought to produce Writings &c. but they cannot 
rule him to do it in B. R. Per Hale Ch. J. Vent. 19). Paſch. 24 Car. 
2. B. R. in Caſe of Sir S. Jones v. Lady Mancheſter. 

Nothing is more common than, where an Eſtate is limited zo Hu, 
band and Wife for Lije, Remainder to Truſtees for preſerving contingent 
Remainders, then to the 1, 2, Ec. Son, tor the Truſtees to convey to the 
Tenants for Life, there being no Child, nor Likelihood of Childrea 3 and if it 
be for the Good of the Family, this was never accounted a Breach of Truſt. 
Sic Dictum fuit. Skin. 78. Mich. 34 Car. 2. B. R. in Caſe of Lady 
Stallord v. Luellin. 

6. A Commiſſary releaſed the Adminiſtratiou- Bond, after it was put in 
Suit at Law, and Iſſue join'd ; ſo that the Detendant pleaded this Re. 
leaſe puis Darrein Continuance. It was inſiſted, that if it was in the 
Commitfary's Power to releaſe this Bond, the Statute would be of no 
Force. And per Powell J. The Doctor has not done well in giving this 
Releaſe, and it is a Breach of Truſt. Quære quid inde Venit. Holt's 
Rep. 660. Hill. 7 Ann. Butler v. Hammond. 
2 Er 75% 7. A. convey d to the Uſe of himſelf for 99 Years, if he ſo long live, 
Bo by Remainder to Tru/tees and their Heirs, during his Life Sc. Remainder co 
Elie v. the Uſe of the Heirs of his Body, Remainder to himſelf in Fee. — K. has 
Osborn, 2 Sons, B. & C. and A. and the Truſtees, and B. the eldeſt Son, when of 
Thar it the Age, join'd in a Feoffment and Fine to F. S. in Fee, by way of Mortgage 
Fruſtees B. died without Iſſue. Lord C. Cowper held this to be plainly a con- 
gon in a . . . . . . . 
Hine ard tingent Remainder, being limited to the Heirs of the Body of A. and 
FroFment, that it is deſtroy*d by the joining ot the Truſtees who had the Freehold. 
with the He ſaid, that had the Remainder been limited to the eldeſt Son in Tul, 
2 os 1 his Joining would prevent a Breach of Truſt; but in this Cafe A. can- 
Eſtate Tail not have an Heir of his Body during his Life; fo that B.'s Joining is 
is veſted in not ſo material here, And yet he thought it hard, that when the He 
Equity, tho* apparent joins it ſhould be a Breach of Truſt, as the Limitation is here; 
riere 15.2 but that this Limitation was to carry the Settlement as far as might be, 
09 Years, and the Truſtees appointed to preſerve ought not to deſtroy the Re- 
(if he ſo mainder. But a Bill being brought by C. in A.'s Life- time, to ſer aſide 
long live) the Mortgage, his Lordſhip thought it untimely, and that he had no 
* 4 Right. then to bring it; for he neither was, nor poſſibly ever might be 
revents his the Heir of A. his Father, unleſs he ſurvives A. which was uncertain, 
Poltzov, W'ms. Rep. 387. Mich. 1717. Elie v. Osborn. 
it 18 no 
Breach of Truſt ; for they are Truſtees purely for the Tenant in Tail, and to preſerve his Eſtate, and 
not to ſtand in Oppoſition to him, for the Sake of thoſe that are to come after him; per Cowper C. 
The Report of this Caſe is not ſarisfactory ; for it cannot be ſaid that the eldeſt Son, where the Re- 
mainder is limited to the Heirs of the Body of the Husband by the Wife, can, during the Lite of the 
Husband, have any Eſtate veſted in him in Equity, more than he has at Law; for Nemo eſt Hzres Vi- 
ventis. Per Cur, 2 Wms.'s Rep. 615. Mich. 1732. in Caſe of Manſell v. Manſell — The Editor 
adds a Note, that this particular Caſe was obſerved only by Ld. Raymond, Ibid. 


8. A Term was created by Marriage-Settlement for rai/ing 3500 /. 
for Daughters Portions, payable at 18, & Marriage; in Default of Iſſue 
Male, with a Power to the Father, with Conſent of the Truſtees, to revoke all 
the Uſes. The Wite died, leaving a Daughter, her only Child. The 
Daughter married. A Bill was brought by the Daughter and her Huſ- 
ban N the Father, for railing the 3000 1. and it was inſiſted, that 
it would be a Breach of Truſt in the Truſtees to join in ſuch Revocation. 
Bur Lord C. Macclesfield thought it might not only be juſtifiable, but 
commendable in them, under ſome Circumſtances, to conſent to ſuch Re- 
vocation; As if the Daughter ſhould be drawn in to marry ſome tnc. 
thy Man, who ſhould uſe her in a moſt barbarous Manner, and 1he 
ſhould atrerwards die without Iſſue, upon which the Husband ſhould fue 


lor the Portion; ſo it ſhe ſhould leave Children, the Truſtees Fark 0 
realonably 
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reaſonably conſent to carry the Portion from ſuch Husband to the 
x 2 Wms.s Rep. 93. 102. Hill. 1722. Reresby v. New- 
and. 

9. When all the Remainders are veſted Remainders in Tail, the 2, 
tees may join in making a Tenant to the Precipe, in order to the ſuflerin 
a common Recovery. But if any Remainder is in Contingency, the Trui- 
tees appointed to preſerve contingent Remainders ought not to join in 
faltering a Recovery to bar any ſuch Remainder; As where the Re- 
mainder was to the Uſe of the Body of A. (fill living,) and A. has Iſſue C. 
a Son, and D. a Daughter, and the Truſtees join with C. in a Bargain 
and Sale inroll'd, for making a Tenant to the Procipy to ſutfer a com- 
mon Recovery, which is ſutter'd accordingly, and C. dies, leaving an 
Inſant Son. Now 1t the Son jhould die without Iſſue, in the Life of A. 
in ſuch Caſe D. would be Heir of A.*s Body. This would be a Breach 
ot Truſt, and the Title not good. See 2 W ms.'s Rep. 201. Mich. 1723. 
a =__ 1 as ſo ſaid by Mr. Talbot Solicitor Gen. in Caſe of Marlow 
v. Smith. 

10. A. ſeiſed in Fee deviſed Lands to . F. and M. F. Triſtees, and their 
Heirs, to the Uſe of D. his Siſter for Life, Remainder to F. S. and VV. F. 
and their Heirs, during D.'s Life, to preſerve &c. Remainder to the Uſe of 
the firſt Sc. Sons of D. in Tail Male &c. Remainder to F. M. in Fee. D. 
married B. and being enſient ot a Son, (ſoon atterwards born) B. and D. 
and F. NM. join'd in a Feoffment to Truſtees to the Uſe of B. and his Heirs, 
and covenant to levy a Fine to them, to the ſame Uſes. [ A Fine was levied 
accordingly.] Atterwards F. S. aud M. S. by Leaſe aud Releaſe, convey to 
B. in Fee ; about a Fortnight after which a Son was born, and named C. 
On a Bill by C. it was reſolved by Ld. C. King, athſted by Ld. Ch. ]. 
Raymond, and Reynolds Ch. B. That the Joining of the Truſtees was 
a plain Breach of 'I'ruſt, tho? it had not been betore judicially deter- 
min'd ; and that in Common Senſe, Reaſon, and Juſtice it was capable 
oi no other Conſtruction ; and decreed all Parties to join in conveying 
a like Eſtate to C. in Tail Male. 2 W ms.'s Rep. 610. 612. Mich. 1732. 
Manſell v. Manſell. 

11. But where an Eſtate is limited to A. for Life, Remainder to his fir/t 
c. Sons in Tail, tho it be a plain Wrong in A. to do any Act to deſtroy 
thoſe contingent Remainders before the Birth of a Son, notwithſtanding 
his /ezal Power to do ſo; yet, as in this Caſe, where there is 2 Truftee 
there can be no 'T ruſt, nor conſequently any Breach of Truſt, and there- 
tore a Court of Equity can have no Cognizance of ſuch a Cafe, nor Han- 
dle tor Relief, the Matter being leſt purely to the Common Law; and the 
appointing "Truſtees has been introduced to prevent this Inconvenience. 
Per Lord C. King, afliſted by Raymond Ch. J. and Reynolds Ch. B. 
2 Wms. 's Rep. 612. Mich. 1732. in Caſe of Manſell v. Manſell. 

12. A. had a Great Grand-daughter B. and a Great Grand-ſon C. and 
deviſed Lands to W. R. and V. S. their Heirs and Aſſigns, in Truſt to re- 
ceive the Rents Gc. till B. ſhall marry or die, and to pay her 1004. a Near 
for her Maintenance, and with the Reſidue to pay his Debts and Lega- 
cies, and atter in Truſt for B. and upon further Truſt, that if ſhe marry a 
Proteſtant of the Church of England, and fe be then 21, or, if under 21, 
ſuch Marriage be with Conſent of W. R. then to convey the E/tate, with all 
convenient Speed, to the Uſe of B. for Life, without liupcachment of Wafte, 
voluntary Waſte in Houſes only excepted ; Remainder after her Death 70 ber 
Husband for Life; Remainder to the Ine of her Body, with ſeveral Re- 
mainders over. But if ſhe married not as by the Will directed, then to 
convey to Truſtees, as to one Moiety, to the Uſe of B. for Life; Re- 
mainder to Truſtees for preſerving contingent Remainders ; Remainder 
to her firſt &c. Son &c. and the other Moiety in like Manner to C.— 
A. died. B. ſoon after attain'd her Age of 21, and about 6 Years afrer- 
wards applied to the Truſtees (ſhe being then upon a Treaty Of Mar- 

rage, 
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riage, but not actually married) for a Conveyance of the Eſtate to her- 
ſelt tor Lite, Remainder to her intended Husband for Lite, Remainder 
to the Iſſue of her Body. One Truſtee executed ſuch Conveyance, but 
the other retuſed. Lord C. Talbot ſaid, That the Truſtee who executed 
the Conveyance had done wrong; tor nothing was to velt till after her 
marrying a Proteſtant ; and rheretore the Truſtee, by „Y and en- 
abling B. to ſuffer a common Recovery, (as the has actually done) has 
done wrong. Caſes in Equ. in Ld. Talbot's Time, 3. Mich. 1733. Lord 
Glenorchy v. Boſvill. 


(G. a) Breach of Truſt. Nelieved as to Remainder-man, 
or Reverſioner Sc. 


I. Convey'd Lands to B. in Truſt for Payment of Debts. B. ſol 
Part, and which was ſiqficient to pay all the Debts, and more,— 
Afterwards B. ons in a Marriage-Setttement of the reſt of the Land on a 
Stranger, The Heir brings his Bill to ſet aſide the Marriage-Settlemenr 
as traudulent, and decreed accordingly. Fin. R. 469. Mich. 32 Car. 2, 
Smeaton v. Povey, Vanlempur, & al. 
Chan. Prec. 2. Truſtees appointed to preſerve contingent Remainders join'd in 
= *. 2 ' Conveyance to deſtroy the Remainder before a Son was born ; and this was de- 
Id. Keeper Creed a plain Breach of Truſt, and that whoever claim'd under this Con- 
Harcourt veyance, having Notice of the Truſt, or by a voluntary Settlement, 
ſaid he ſhould be liable to make good the Eſtate; per Harcourt Ld. Keeper. 
would not 2 Salk. 680. pl. 8. Mich. 9 Ann. in Canc. Pye v. George. 


ſcruple ſet- 
N the Conveyance. This was only ſaid by Ld. Harcourt in the Caſe of Pye v. Gorge, 
and he ſaid it was ſo plain and reaſonable, that if there was no Precedent he would make one. But 
the principal Caſe was, that a Son vas born before the Conteyance by the Truſtees ; and the Eſtate being in 
Morrgage, the Son came into Equity, after the Death of the Tenant for Life, to redeem, Wrms.'s Rep 
128. Nick. 1710, Pye v. George. g | 

S. C. cited and approved by Lord C. King, aſſiſted by Raymond Ch. J. and Reynolds Ch. B. 
but ſaid that it was not decreed, 2 Wms. s Rep. 614. Mich. 1732. in Caſe of Manſell v. 


Manſell. 


2. A 3d Perſon ſettled Lands on the Husband for 99 Nears, if he ſhould 
fo long live; Remainder 20 Truy/tees and their Heirs during the Life of the 
Husband, to ſupport ec. Remainder to the firſt Cc. Sons of the Husband ly 
the Marriage; Remainder to the right Heirs of the Husband. The Hul- 
band, \W ite, and Truitees join'd in a Sale of the Premiſſes. Afterwards 
the Husband and W ite died, without ever having had any Iſſue. A remote 
Heir brought his Bill to be reliev'd againſt this Conveyance, as a Breach 
of 'Truſt ; Bur the Court diſmiſs'd it; tor that ſuch remote Heir was act 
intended to be provided for by ſuch Settlement. Cited by Ld. C. King, al- 
lifted by Ld. Ch. J. Raymond, and Reynolds Ch. B. Mich. 1732. 2 
WR Rep. 616. in the Caſe of Manſell v. Manſell, as the Caſe of Pye 
v. Gorge. 
S. C. cited 4. A Settlement on Marriage of A. with M. was made by J. S. to the Uſe 
by Mr. Ver- of A. for 99 Tears; Remainder to K. and F. Truſtees, for gg Mars; Re- 
non. Wms.5 mainder to Tru/tees during the Life of A. to ſupport contingent Remainders ; 


Rep. 537- | he | ingen | 
Ten. 8 Remainder 0 44. for Liſe; Remainder zo the I/ c. Son of the Marriage; 


in Caſe of Remainder to the Heirs of the Body of A. Remainder to the right Heirs of 


Winningron . There was 0 1//ae of the Marriage, and the Remainder in Fee 


v. Foley. being contingent, in regard the Limitation to A. was tor Years * 
an 


Truft. * 329 


and the Eſtate not moving from A. (for if fo, the Remainder limited to 
A. had been the old Reverſion) the Truſtees join'd to deſtroy this con- 
tingent Remainder, On a Bill brought by a remore Relation, the Court 
retuſed to 2 the Truſtees, as d;/tinguiſhing between a voluntary Set- 
tlement and one made on a valuable Conſideration. And upon this Caſe | 
being cited, the Maſter of the Rolls taid, That if a Son had been after- 
wards born, it would have been a Breach of Truſt ; but this Remainder to 
the right Heirs of A. being a remote Limitation, ani not within the Conſi- 
deration of the Settlement, Equity would not puniſh it as a Breach of Truſt. 
See W ms.*s Rep. 358, 359. cited there as Mich. 1713. Sir Thomas 
Tippen's Caſe. 

5. A Remainder in Tail being veſted in the firſ# Son, the Truſtees join'd 
with him i ſuffering a Common Recovery; and yet it was held no Breach 
of Truſt, tho' againſt the Conſent of the Father; tor when ſuch Remain- 
der was vetted in one of full Age, a ſubſequent Remainder was not to 
be regarded; neither was it Aſſets in Law or Equity. Cired per Mr. 
Vernon, as fo held ſince the Cafe of Sir Tho. Tippen ſupra. Wms's 
Rep. 537. Trin. 1719. in Caſe of Winnington v. Foley. 


(H. a) Settlements decreed to be broke in upon 1n what 
Caſes, and Truſtees to join. 


l. After Marriage made a voluntary Settlement to himſelf for Life, Re- 
© mainder to Truſtees to ſupport Sc. Remainder to his fir/t Oc. Son 
in Tail ſucceſſively, Remainder to himſelf in Fee. And atterwards hav- 
ing contracted Debts, he made another Conveyance to other Truſtees for Pay- 
ment of his Debts. The Creditors bring a Bill, and (inter alia) inſiſt that 
the Truſtees in the firſt Settlement join in the Sale to deſtroy the Con- 
tingent Remainders, The Maſter of the Rolls, upon ſhewing a Prece- 
dent of a like Decree, ordered that the Truſtees ſhould join to deſtroy 
the Contingent Remainders, and be indemnihed, it being at the Suit of 
Creditors, and for railing Money for Payment of Debrs. Wms's Rep, 
25S, Trin. 1717. Baller v. Clapham. I 


- 
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(Ia) Breach of Truſt. Truſtee Bound in his own 
Eſtate. How far. 
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I, Being indebted to B. in 300 I. and to ſeveral other Perſons in 
A. 1800 1. intruſts B. with his whole Real and Perſonal Eſtate 
under a particular Agreement made between themſelves, and went beyond 
Sea. Upon his Return he brought a Bill againſt B. ſuggeſting a Breach 
ot Truſt, and that B. had a great Sum ot Money ot A. s in his Hands. 
B. anſwered, that che Eſtate was indebted to him a large Sum of Mc- 
rev, and among the reſt charges 50 J. per Aunum as paid to F. S. fer 
king a/ter the Eftate as Bailiff, and wore leave A. to account with 7. o 
wh 
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abate; and that the Account be pertetted. And the Security being 

given, A. to have his Houſhold Goods, or the Value, and the Pofleſſion 

ot the Lands, and if any Collufion appear between B. and 7 S. then B. 
Ii 


ſhall be charg'd with w 
2. Whitlock v. Mead. 
2. Hill to compel Truſtees to accept a Truſt, and to come to an Account, 
or to transfer and re/caſe. One ot the Delendants anſwers he is willing 
to act, and offers Conditions, viz, The Maſter to take his Account ever; 
Near tor what actually comes to his or any of his Agent's Hands, and 
having all his Colts and Expeuces; To be chargęeable tor no more than he 
or his Agents aCtually receive, and tor no Lols in putting Money our, 
or for Money rais'd out of the Eſtate without his wilful Negligence or 
Default; That it he, or any Bailiff or Agent under him be robb'd, or by 
extraordinary Accident ſhall Joſe the Money receivid, or any Bailiti, 
Agent or Receiver, ſhould run away, or become 7z/ofvent, he or his Exc. 
eutors not to be accountable or chargeable therewich. And when an A 
count is flated, the fame ſhall be fgnal. Decreed accordingly. Fin. R. 
258. Trin. 28 Car. 2. Huſſey v. Markham and White. 
Vin R. 428. 3. A. by Articles agreed to pay B. the Plaintiſf's Father 2100 J. for ce 
_ tain Land, and covenanted to enter into ) Buads for the Money, 300 I. each 
SC accord- Bond. A. enjoy'd the Land, but no Conveyance was made to him. B. died, 
ingly, by and made D. and E. Executors ia Truſt tor the Plaintiff an Infant. 6001. 
Name of was paid. 5 ot the Bonds being due, D. deliver'd them up, and rakes Hon 
1 in his own Name (ot the ſame Sums) and the Names of his Co-Exccutor. 
al. v. Gorges 500 J. Intereſt was herely loft to the Infant. Payment was decreed ac- 
and Hely. cording to the Times in the firſt Articles, and D. and A. to be chargd 
therewith, tho' D. had on taking the new Bonds releas'd A. of the At- 
ticles. 2 Chan. Cafes 235. Mich. 29 Car. 2. Hilliard v. Gorge. 

4. Truſtee having paid a Portion to an elder Daughter at the Time it 
was due, and the -/ate decaying, 1o that the others muſt come ſhort, and 
not having taken Security, mult make good the Loſs to the-rett, abating 
proportionably out of each Party's Share according to the Loſs. 2 
Chan. Caſes 132. Hill. 34& 35 Car. 2. Tilfley v. Throgmorton. 

5. A Truſtee in a Recognizance releaſes it without any Confideration; 
and therefore was decreed to pay the Principal and Intereſt, bur ſo as not 
to "on che Penalty, Vern. 342. pl. 335. Mich. 1685. Jevon v. 
Buſh. 

2 Chan. Rep 6, Truſtees of an Infant having ſav'd Money out of the Eſtate, purchaſe 

367. - Lands with it, and which lay near the Intant's Eſtate, with the Con- 

accores")* ſent of his Grandmother, declaring the Truſt for the Benefit of the In- 
tant, it he, when of Age, ſhall agree to it. Infant dies within Age. 
The Truſtees ſhall account to the Executors of the Intant tor the Money, 
but the Profits of the Land ſhall be ſet againit the Intereſt. Vern. 435. 
pl. 410. Hill. 1686. The Earl of Winchelſea v. Norclitic. 


lat J. 8. receiv'd. Fin. R. 132. ch. 26 Car. 


8 ' 
(K. a) Breac: 


. . 
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0 
(K. a) Breach of Truſt. Punifh'd how fur. 
: ; 
4 | 
. f. H E Suit was to be reliev'd upon a Leaſe made to the Defendant 
| in Truſt to the Uſe of the Plaintiſt; and becauſe it ſo appear'd, 
it was order'd that che Plaintiff ſhould ei the Lands againſt rhe Defen- 
, dant, and all claiming under him that had Notice of the Trutt. And if the 
, Leale were ſold to ſuch as had no Notice of the Truſt, then the Defendant 
; ſhall pay to the Plaintift ſo much Money as the Leaſe was worth. Cary's 
! Rep. 108. cices 21 & 22Eliz. Rooke v. Staples. 
e 2, Young purchas'd Lands in the Name of one Maſon, to the Uſe of 
3 him and his Heirs, and dying without declaring any ſettled Determination 
r ot this 'Trult or Confidence, Dethicke a Kinſman procures Maſon to convey 
/ the Lands o him, and he conveys it over to Intants; Merick a nearer 
4 Kinſman, ſues in Chancery as next Heir. If the Benefit of the Truſt 
a appear to appertain to Merick, notwithſtanding the Conveyance to In- 
. tants being decreed tor them, they thall hold by the Decree during the 
| Minority, anda Proviſo for the Infants to appear at full Age; Per Cook 
Attorney veniendo de Weſtm. And there appearing no certain Diſpoſing 
- thereot, it was order'd that Maſon ſhould repay the Money he had tor 
| making the Conveyance to Dethick, and Merick to have the Lands or- 
N der'd tor him. Cary's Rep. 42. cites 11 Octob. 1 Jac. Merick v. Maſon 
& al. ; 
i 3. Truſtee having broke his Truſt, by * delivering up a Bond, and — Fin. 
| . s p. 423. 
ö taking Security to fave him harmleſs, was decreed to pay the Money Trin 21 Car. 
> and Intereſt ever ſince the Bond was due. Fin. R. 241. Mich. 27 Car. 2. Powell v. 
1 2, Chaplain v. Coe and Harr. Stokes. 
4. Ceity que Truſt in an Action on the Caſe againſt his Truſtee, ſhall 
recover tor a Breach ot Truſt in Damages. 1 C. cites Ld. Hobart. 
: Vern. 344. pl. 335. Mich, 1685. Jevon v. Puſh. 
5. One of the Truſtees of a Judgment given by Baron on Marriage, to 
4 ſettle a Jointure on the Feme, acknuvwledged Satisfattion ; tho he having 
tome Colour tor doing it, and by the Excuſes he made, and that from rhe 


Circumitances of the Baron, there was no Probabilicy or Pothbility of 
the Security's being of any Signification, yet he was condemn'd in Coſts, 
and lett to anſwer Damages, it the Feme thought it worth while to 
bring a Ollantuin Daiuniſicatus. Bur Cowper C. declar'd, that it the 
Truitce had done it de/renedly and corrapily, As tor a Reward &c. he 


ſhould have been decreed rofland in Place of the Baron, and to make good 
, the Marriage Agreement. 2 Vern. 617. Mich. 1708. Hales v. Man- 
N derchem & Ux. & Coles. ; | E 
* 7. A. purchasd a Copyheid ill the Name of + © 8. bo cave a Bond © And the' it 


| | g rg le od WAS was infitted 
200 J. Penalty, 0 ſurrender to ſuch Perſon Ec. as A. his Executors or Ads that the 


miniſt rators ſhould appcint. A. died, (J. S. did not ſurrender according Plaintitf had 
to rhe Condition, as is to be ſuppoſed, tho nor ſtared } The Admiuu- made his 

ſtrator brought an Action, and recover d the Penalty, and receiv'd it, bes. ; 
and atter brought a Bill ro compel a Surrender, and would have kept the JF" cen eg 


. — l . Remedy at 
200 l. alſo. But Lord C. King thought it not reaſonable ro Keep both, Law wen 


bur that Defendant mult account for the Profits to the Plaintult, who has the Bond, 


in Equity a ſpecifick Right to the Land, but the 200 1. and Interelt to _—_— 
be deducted. Mich. 1725. 2 Wnis's Rep. 314. Moorcrott v. Dowding. extinguifh's 
by the Judgment; and that the Penalty of the Bond ought to be taken as a Satisfaction for the Breach 
of the Condition, and as a Price paid for the Land, yet the Eſtate being 100 l. a Year, and the Pe- 
nalty of the Bond did not amount to the Profits received by the Defendant ; and the Condition expreſsly 
declaring a Truſt, the Plaintiff is intitled, notwithitanding rhe Judgment, to have an Execution of the 
Truſt, and conſequently an Account of the Profits, deducting thereour the Money levied upon the 
Execution. And deerced accordingly, with Colts, fr the Plaintt MS, Rep. of 5. C. 


. 
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8. A Truftce who acts, is not to be charg'd as a Mortgagee for what 
he had, or might have receiv'd, bur only for bis actual Receipts. Sel. 
Ch. Caſes in Lord King's Time 53. Mich. 11 Geo. 1. Harnard v. 
Webſter. 


(L. a) Truſtee. Security. In wwhat Caſes he ſhall give 
Security. 


I. Here a Truitee is in/c/vent, the Court of Chancery will com- 
pel him to give Security betore he ſhall enter upon the 'Truit, 
See Carth. 458. Mich. 10 W. 3. B. R. in Caſe of the King v. Raines. 


A 2. An Executor in Truſt for Intants being ſuggeſted to be inſolvent, he 
PI. II. 8. 


e Mog Was by the Court ot Chancery 1 trom intermeddling any further 
136, 20. With the Aſlets, than to ſatisfy a Legacy bequeach'd to himſelt, until he 
S.C._ ſhould give Security. Carth. 458. Mich. 10 W. 3. The King v. Raines, 
Ld. Raym. 


Rep. 262. S. C. but neither of thoſe Books mention any thing of this Point. 


(M. a) Truſtee. Diſcharg'd or Remov d. In what Caſes. 


1. NE Truſtee was decreed, at his own Requeſt, to releaſe to the ct ber 
and his Heirs his Truſt, and that the ot her thould fell the Pre- 
mittes deviſed to be fold. Fin. Rep. 380. Trin. 30 Car. 2. Travell v. 
Danvers, Meers and Holbetch. 
2. A Truſtee was removed out of the Truſt, tho* much againſt his 
Will. 2 Chan. Caſes 130. Mich. 34 Car. 2. Uvedale v. Ettrick. 


(N. a) Co-Truftee. Chargeable how far for the Acts 
and Receipts of the other. 


Toth. 151. 1. IF there are two Truſtees, and one of them without Warrant of the 
5 * Party that truſts him, or of a Court of Equity, afigneth his Eſtate, 

l. 3. 8. & © and the Aſſignee receives the Profits, and becomes inſo/vent, he that 
the Tru made the Aſſignment ſhall anſwer it tor him; but the other original 
tees both * Truſtee ſhall anſwer for no more than what he receiveth himſelf; and 
jeal'd the in Caſe ſuch original Truſtee becomes inſolvent after his Receipt of the 
of the Al. Profits, neither the Aſſignor or Aſſignee ſhall be anſwerable Br them. 


ſignment, Bridgm. 38. Trin. 9 Car. in Canc. Townly v. Sherborne and Chaloner. 
and join d 

in 94 for Rent for a Year and half; but the other never meddled further. Reſolved by 
Lord Keeper, aſſiſted by 4 Judges, whereof Crooke J. was one, that the other being only a Party iu- 


truſted, ſhall not be anſverable for more than came to his Hands; for it was the Default of him yo 
| 2 


* 
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put them in Truſt, to repoſe Trult in one who was not able to pay ; and he being truſted as well a 
the other, the orher ſhall not be compellable to make good his Deſect; ard 10 reversd a D g 
whereby rhe other "Truſtee was made liable to pay,  -Þ$.C. cited 2 Vern 516. and ſays a 
making joint Truſtzes by the joinipg in Receipts to be arſwerable for cach other (as in the above 
Caſe) leem'd to be againſt natural Juſtice, unic!; they had {6 join'd in Receipt, as not to be diſtipguiſh'd 
what had been recety'd by one, and what by the other; That there irdeed. of Neceſſity they mutt both 
be charg'd with the whole - and that ls from their own Neglect or Default; As it another Man ſhould 
blend his Money with mine, by rendring my Property uncertain he lo%s his own; arg that there wa 
Difterence between ſoint- truſtees and Executors; Evecutors mav act ſeparately, if they think fit; b e 
if a Truſt-eſtate is to be ſold, the Truſtees mult both join in Conveying, and alſo in Receiprs : 9 
wiſe no one Will purchaſe And ſince one Truſtee has ecual Power, Authority and lareres with the 
other, th: one cannot in Reaſon inſiſt, or deſire to receive more of the Conſidera:ĩog. money than this 
other, or to be more Trualtce than his Partner or Co-Truſtee. 8. C. cited Nell. Chan. Rep. 111 
in the Cafe of Criſp v. Spranger and Weſtwood. YO 
Per Ld, Wright. 12 Mod. 560 S. P. Mich. 13 W. z. 


— 


——ũ—ä — — 


2. IC upon the Proofs or Circumſtances, the Court be ſitisfed that there 
be Dolus Malus, or any evil Practice, Fraud, or ill Intent in him that 
ermitted his Cmpation to receive the whole Profits, he may be charg'd, 
tho* he received nothing. Bridgm. 38. in Caſe of Townly v. Sherborn 
and Chaloner. 5 | 
. It an Obligation be made to 2 in Truſt, and one of them releaſes the 
whole Debt, as by Law he may, this ſhall not charge his Companion 
tor any Part. Bridgm. 38. june 6. 9 Car. Per Cur. in Canc. in Caſe of 
Townley v. Sherborn. 
A. ſeiſed ota Farm, employs B. in the Management of it; A. makes 
his Will, and B and C. Executors in Truſt tor D. his Son, an Intant. 
B. goes on with the Management of the Farm, as betore, in farting 
Cattle, and ſends them to C. to fell. C. ſells the Cattle, and buys lean 
Cattle, amounting to the whole Money, which he returns ro B. B. after 
prov'd Inſolvent. Per Ld. Chanc. C. has committed no Fault in what he 
did ; it is true, where the Receipts can be diſtinguiſh'd, each Truſtee is 
to be char d with fo much as he recetv'd ; but C. ought not to be charg'd 
with his Receipts, becauſe he , our the Money for Stock to be fatted on 
the ſaine Farm, which was aſterwards diſpos'd of by B. Nelſ. Chanc. Rep. 
109. 19 Car. 2. Criſp v. Spranger and Weſtwood. 
ach Truſtee ſhall be charg'd tor no more than what he actually re- Bridgm. 37. 
cciv'd ; but where they 70/2 in Receipts, there they thall be all charg'd; ass. Fe 
R , 4 . \ 7 ICTDOFN. — 
Fer North K. Vern. 301. Spalding v. Shalmer & St. Amand & aP. 4 8 
T'ruſtecs e- 
cei,*d 1005 IL. each, on Sale of a Truſt Eſtate, and both joined in Receipt for the Money, as they did in 
the Sale and the Conveyances B. became inſolvent. Wright K. doubred if A. ſhould anſwer the 
whole. 2 Vern 504. pl. 453. Trin. 1705. Fellows v. Oven — W rms's Rep. $1. pl. $5. Mich. 135. 8 C. 
The Ceſty que Truſt was preſent, and conſenting to the Payment as above; and at his Importunity the 
Truſtees join'd in Acquittance for the whole. Decreed that A. ſhould not anſwer for B.'s Icon 1. 


6. A. made a Conveyance to ſeveral Truſtees for Payment Delts, and 52 
they all join d in a Sale, but one only receiv d the Money, and became in- q) 55 Rep. 
ICY J 2 p 4 * 81. as heard 
ſolvent ; the others were not charg'd; cited Per Ld Keeper. Chanc. Prec 21 Octob. 
173. Mich. 1701. in the Caſe of Aplyn v. Brewer, as the Cale of Heaton 1; W. z. and 
and Marriot reheard 
: Jan. 27. 1 
1 Ann. Ibid. 82 S. C cited per Lord Cowper. A. ard B. Truſtees, by Mr. Lyſter's Will. 
A. received all. Tho' B. join d in the Sale to a Purchaſor, vet he uus notcharg'd. Wrms's Rep. 81. in 


Caſe of Fellows v. Mitchell and Owen; cites it as lately ade in the Caſe of Woodcock and 
Widdall. 


7. Reſiduary Legatees brought their Bill againſt B. and C. the Executors, 7 6 _-_ 


for an Account and Payment of the Surplus, who pur in a joint Anſwer, ep. $2. 
and in a Schedule annex'd ſer forth all their Receiprs and Payments, ; Ca. or 


2nd make themſelves jointly Debrors for the Balance 3 and inter al' tor Fellows v. 
6 U 200 
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Owen, as 200 l. Eaſt-India Stock in their Hands undi ſpos'd of. After the Anſwer 
decreed at put in, the Detendants e the ſaid Stock, and join in the Transfer, and 
the Rolls, Ai vide the Money, each receiving 106 J. C. became inſolvent, and B. in- 
1 Je hited that he ought to be charg'd only with 106 1. which was all that 
Woes ep. he receiv'd, The Caufe was firſt heard at the Rolls, and the Decree joint 
242 and againſt them both, and conſequently B. liable to pay the whole; and 


laid it had upon Appeal Lord Keeper afirm'd the Decree. And as to the Caſes of 


_— Fellows and Owen, and ot Heaton and Marriott cited, where altho? 
in Caiz et T'ruitees had join'd in felling and conveying a Truſt Eſtate, yet each 
Wilkins v. Was Charg*d but with his own Receipts, it was anſwer'd, that 7700 
Allen.— Caſes where a Truſtee joins only for a Conformity, and in order to paſs over 
S. C. cited the Fitate to a Purchaſer, which “* cannot be done without his Joining or 
Fern releajing to his Co-Truſtee, d:ffer from the Caſe of Executors, who need 
who ſaid it Act ji, but may act ſeverally, if they think fit; each may ſell, aſſign, 
was a <olu7- Or releaſe the whole without joining with the other. And in the Caſe 
tary Agr hs cited of Fellows x Owen, what was done was with the Privity and 
223 Approbation of the Ceſty que Truſt. 2 Vern. 570. pl. 516. Hill. 1706. 
4 fell the Murrell v. Cox and Pitt. 


Stock, and 
diftinguiſh'd it from the Caſe of Fellows v. Mitchel and Owen, that there what the Truſtecs 
did was neceſary for the Satisfaction of the Morrgagee. W ms's Rep. 83. 

* Abr. Eau. Caſes 247. 248. S. C accordingly ; and that as to the Caſes cited, that the Truſtees there 
were Truſtecs of a real Eſtate, where there was a Neceſlity for both to join. 


8. If one Truſtee direfs the Payment of the Truſt-money over to the other, 
and joins in the Deed, he charges and makes himſelf liable tor the Ve- 
faulr ot the other. Said to have been ſo held lately in Canc. in the Caſe 
ol Serjeant Webb's Will. 
9. Jane Cox, by Will in 1724. gave 650 J. to R. and 2 other 77, 
tees in Truſt, to build and endow an Alms-houſe in Cornwall, for Mainte- 
nance of 5 poor Women, and made M. and N. Executors, and appointed | 
the 650.1. to be paid within 6 Months after her Death, with Intereiſt. 
R. liv'd in London, aud the other Truſtees in Corutvall. R. calld on the | 
Executors for the Honey, who refus'd to pay it, unleſs the 2 other Truſtees 
world join in Receipt ; he procures a Receipt, and receiv'd all the Money, and | 
paid at Times by Directions of the other Truſtees, tor Buildings &c. 400), 
and about 4 ears aſter the Money firſt received fails, and is now inſolvent. On 
a Bill tor Account againſt all 3 Truſtees, Ld. Chancellor ſaid the Queſtion 
is how tar the 2 other Truſtees are anſwerable tor R. That it could not 
be expected that all ſhould meet together to receive; bur if they had, ei- 
ther one muſt have had the Cuſtody of the whole, or it muſt be divided 
into Shares, Suppoſe all the Money had been lodg'd in Banker's Hands 
Bona fide, and he had tail'd, thould the Truſtees have been anſwer- 
able &c. And it they intruſt one of themſelves tor Convenience or Ne- 
ceſlity, at a Time when he is ſolvent, which is no more than making 
him their Banker, ſhall Equity punith where there is no Default? and 
this is the very Caſe of Churchill and Hopſon; and to charge 'i'ruſtees 
in ſuch a Caſe, would make the Caſe of Truttees very perilous, which 
are neceſſary tor the common Good and Convenience of Families &&. 
And ſaid he ſaw no Reaſon why Truſtees may not wake one of theinſcives 
their Caſhier, where there is no Fraud; that this was a reaſonable Thing at 
that Time, R. was the only Truſtee who liv'd in London, where the 
Money was paid &c. and as to an Objection made as to the letting the 
Money lie ſo long in R.'s Hands, he ſaid the Caſe of R. ditlers from the 
Caſe ot a common Banker, where the Money may be drawn out at Plea- 
ſure ; but here R. had as good a Right to the keeping it as the others, 


and all paid out to about one zd, and he was intruſted by the Teſtatrix 
as 


Vacat. 
as much as the other. And decreed R. only to be chargeable, MS. 
Rep. Trin. Vac. 1734. Attorney General v. Randall & al'. 


535_ 


(O. a) Co-Truſtees In what Caſes they muſt all 
four. 
I. Term was convey'd to 2 Truſtees. One diſagreed, and the other 
made a Leaſe in Fjetiment. And Hale Ch. J. held that he was 
a good Leſſor, becauſe the other 'Truſtee's Diſagreement made the 
Eitare wholly his. Vent. 130. Paſch. 23 Car. 2. in Caſe of Smith v. 
Wheeler, 

2. Where there are 4 7r1/tccs to grant Leaſes, and a Leaſe is made by 
the Authority of 3 only, tis a Breach of Truſt, and ſuch Leſſee can have 
no Relief in Equity. Chanc. Caſes zoz2. Mich. 26 Car. 2. Rothwell v. 
Huſſey. 


(P. a) Surorving Tiuflee, His Power. 


I, HE Court order'd the ſurviving Foint Feoffee to make Sale of So where a 
Lands tor Payment of Debts, as well as it the other had been Man (before 


2 Yo EY : the Statute 
living. Toth. 168. cites Mich. 12 Jac. Billingſley v. Matthew. en 

; 1 | LE and Perju- 
ries) gave Inſtructions for his i to be put into Writing that his Aleſſuaces and Lands ſhould be fd by 


A. ard B. for Payment of his Debts and Legacies, and made R. and 8 his Executors, and died without 
further Publication of his Will, one of the Truſtees died; and the Survivor and the Heir were com- 
p-'1'd ro ſell, decauſe the Lands were tied with a Truſt which would ſurvive in Equity. Hard. 204, 
Mich. 13 Car. in Scacc. Gwilliams & al. v. Rowel & al 


For more of Truſt in General, ſee Enfant, Executors, Fines, 
Guardian, Dowers, Recovery Common, Settlements in Chan- 
cery, Ales, and other proper Titles, 


Vacat. 


— —_ — 


(A) V what Caſes it ſhall be ade. | Aud when.] 288 
| Wa, 


. IFa Clerk of the King's Bench enters a Judgment there againſt 
the Command ot a Judge of the Court, a Vacat may be made of 


it in another Term by Order of the Court. Tr. ] Ja. B. N. between 
Ronny 9A Rol tuſon. Adzuüdged. 
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'F 36 0 5 Vacat. 


8. C. cited 2. J S. impriſon'd in the Counter at the Suit of W. in Order to get 
Rolls Rep. himſelf removed to the Fleet as a more agreeable. Priſon, made a 
117.7 _— Bond as to B. and got it put in Suit, and Fudgment thereupon on his con- 
5 fefſing the Action, but B. knew nothing of all this Matter. This Matter 
ber in Caſe being diſcloſed to the Court by W. and B. diſclaiming the Debt and 
of Day. v. Suit, J. S. was remanded to the Counter, and a Vacat made of the Re. 
Hungate. cord. D. 249. b. pl. 84. Harriſon's Caſe, alias, Worley v. Harriſon. 
3. G. obtain'd Judgment againſt F. S. by cauſing another Perſon to p. 
pear for him, F. S. having no Notice thereof, and a Nacat was made of ic, 


* 


becauſe it was obtain'd by Practice. Arg. Roll Rep. 115. in Cate of 


Day v. Hungate cites 24 Eliz. Grevill's Caſe. 

4. Execution was unduly ſucd upon a Fudgment in Debt conſeſſed by the 
Ld. Cobham, and after his Impriſonment tor Treaſon the Plaintiff ſued 
an Elegit, and it was order'd that Vacat ſhould be made of the Re- 
cord thereof. Mo. 631. pl. 866. in Caſe ot Gillibrand v. Hubard 
cites Mich. 38 & 39 Eliz. Serjeant Hele's Caſe. 

5. A. confeſſed an Action in the Name of H. and he was ſentenced in 
the Star-Chamber, and that Vacat thould be entred on the Roll of the 
Judgment. Mo. 631. pl. $66. in Cafe of Gillibrand v. Hubard cites 
Mich. 38 & 39. Eliz. Helcombe's Cale. 

bee Fines 6. A. levies a Fine by another's Name of the other's Land, the Fine 
Eb zy pl. was order'd to be vacated. Mo. 630. Mich. 38 & 39 Eliz. in the Star- 
4. S. C. Chamber, Gillibrand v. Hubard. | 

7. In Ejectment, one E. was the Defendant's Attorney in a Fudoment 
given againſt the Defendant by Fraud between the Defendant's own Attorney 
and the Plaintiff, and Execution thereupon ; but becauſe at another 
Term it appear'd to the Court by Examination that the Judgment was 
had by Covin and Fraud, a Vacate was made of the Judgment and Re- 
ſtitution to the Detendant, Palm. 197. Trin. 19 Jac. B. R. Chapleyn 
v. Allen. 

8. A.tates a Judgment in the Name of B. who dies, and Adminiſtration 
is committed to F.S. A. enters Satisfaction on the judgment; F. &. the 
Adminittrator ot B. moved that the Kutry of Satisfattion be vacated, and 
this appearing on a Report of the Maſter to whom it was reterred, the 
Court ſaid the Defendant had good Equity, but they could nor help 
him, and the Rule was to vacate the Entry of the Judgment, Niti. 7 
Mod. 13. Paſch. 1 Ann. B. R. Anon. 

9. After Judgment obtain'd, a SatisfafFion was entred upon the Re- 
cord by Virive of a forged Warrant of Attorney, the Court order'd the En- 
try to be vacated. Barnard. Rep. in B. R. 320. Trin. 2 Geo. 2. Wilton 
v. Charleſworth. 

10. A Warrant of Attorney was to enter up Satisfattion on a Fudgment of 
12 J. 10s. whereas the principal Sum recover d was 127. 10 s. and for 
Cofts 40 5. and 13 J. lo. 5. more by Way of Incrementum, which in the 
whole amounted to 28 J. fo as there really was no ſuch [Judgment as lor 
12 J. 10 8. but tor 281. And the Court ſaid, that for that Reaſon che 
E ought to be vacated; but the ſame was vacated upon the other 


eaſon, in the Plea above. Barnard. Rep. 320. Trin 2 Geo. 2. Wilton 
v. Charleſworth. 


For more of Vacat in General, ſee Fines, Judgment, and other 
proper Titles. 


Value. 


537 


Value. 


(A) How to be computed. In Reference to Time. 


1. } N a Replevia the Caſe upon the Evidence was that before the Sta- 3 Le. 114 pL 
ture of Ouija Emptores terrarum, a Man made a Feofſment in Fee A 163. 
to hold of him by the Service of Solvendi poſt quamliber V acationem . ry 
lire alienationem, the Value ef the annual Profits of the Lands; per Cur. the 8 © in 
the Value ſhall be intended ſuch a Value as was the Value at the Time totidem Ver- 
of the Feoftment made, and not as *tis proved by Succeſſion of Time. bi 
2 Le. 117. pl. 158. Mich. 29 & 3o Eliz. C. B. Marth v. Jones. 
2. The Value of Lands within the Statute of 1 E. 6. of Monaſteries &c. 
is to be regarded as it was at the Time of making the Will &c. or at 
leaſt as it was at the Time of making the Statute, and if it was of grea- 
ter Value atterwards 'tis not conſiderable, Cro. C. 456. pl. 1. Paſch. 
12 Car. B. R. Humphreys v. Knight. 
3. Volic hee ſhall not Render in Value more than it was at the Time of 
the Warranty, and the Value of the Land is to be reſpected tra Repri- 
fas. Cro. C. 436. in Caſe ot Humphreys v. Knight cites 6 E. 2 Voucher 
258. 19 H. 6. 46. | 
4. Covenant to ſettle Lands of ſuch a Value. This relates only to the Time 
ot the Settlement, unleſs the Covenant is further, That they ſhall con- 
tinue of ſuch Value. Vern. 217. pl. 215. Hill. 1683. Speke v. 
Speke. 
2 5. If one deviſe Land to the Value of 1001. 4 Near to another, it is 
Prima tacie the beſt Rule of Valuation to eſtimate them ar the Value 
they were at the Death of the Deviſor ; per Holt Ch. J. 12 Mod. 526. 
Trin. 13 W. 3. B. R. Berty v. Dormer. 


(B) By whom to be ſc. 


. ALU E and Eſtimation of Jewels, and ſuch Things, is always 

as the Buyer will account of them, and eſteem them. Arg. 
Bridgm. 127. in the Caſe of Solithern v. Dom, and cites Mich. 38 & 
39 Eliz, C. B. Davenport v. Simpſon. 


6 X (C) Plead- 


Variance. 


tion is 6 J. 


Br.Variance, 


So of Debt of 


9 Marks, and . . . E : 
the Obliga- and yet good; for all is one. Br. Variance, pl. 111. cices Itin' Derby, 


(C) Pleadings. 


1. IN an Action on the Caſe for 20 Gnineas, the Value need not be ſet 
| forth in the Declaration, but may be given in Evidence to the 
ury. But in Debt for them it is otherwiſe ; for the Action on the Caſe 


is brought for Damages. Carth. 255. Mich. 4 W. & M. in B. R. Font. 
zell v. Burrows. 


For more of Value in General, ſee Debt, Foreign Money, and other 
Proper Titles. | | 


Variance. 


(A) Between the Count and the Specialty. 


I. | be an Ejectione Firmæ, if the Plaintiff declares upon a Leaſe of 

1 a Farm call'd ©. ot che Parith of St. Mary Loades Civi- 
tatis Gloſter, and thews in Evidence a Deed of Leaſe of the ſaid 
Farm in the Parish of St. Mary Loades, juxta Civitatem Glouceſter. 
This is not any Variance; for it may be in the Parish of the City, 
and 1 Out of the City; for j uxta excludes it out of the City. 
Jalſch. 15 Ja. B. R. Robinſon againſt Buddon and others. Adjudged 
upon Evidence at Bar, 

2. But otherwiſe it had been, if he had declared of a Leaſe of the 
Farm in the ſaid Parith in Civitate, and ſhew'd a Deed of Leaſe of 
the Land in the Pariſh juxta Civitatem ;.for if it be in the City it 
cannot be juxta Civitatem; for Jurta implies that it is out of the 
City. P. 15 Ja. B. R. Robinſon and Buddon. Agreed per Cil- 


rtam. 
3. Debt for 30 Stone of Wool, and the Obligation was one Sack of No; 


in the Time ot E. 3. 


pl. 111. cites Itin. Derby in the Time of E 3, 


4. In Aſſiſe in C. the Tenant pleaded Jointenancy by Deed in B. and 
it was ſaid that where the Deed of Fointenancy varies in Naine of the Ill, 


1 


c — tn ——— ae th. 


= Variance. 53 = 
or Quantity of the Land, that this is not good. Quære if B. be a Ham- ro of 
let of C. and ſo pleaded for then it ſeems Se Br. Variance, pl. 69. 
cites 24 All. 6. 


5. A Man ſued Execution upon a Statute-Merchant againſt the Conu- 
ſor, as Executor ot the Conuſee ; and the Obligation was A. N. Son of 
T. B. Merchant and Citizen of K, and the Zeſtament was IV. of B. Mer- 
chant and Citizen of E. omitting (Son of T.) and for the Variance he 
could not have Execution, but was awarded by the Court to a Writ upon 
the Caſe ; quod nota ; bur at this Day an Alias Dictus will ſerve as it 
ſeems. Br. Variance, pl. 49. cites 24 E. 3. 67. 

6. In Aſſiſe of Corody the Plaint was Apprender from Week to Week, and ['! 
the Specza/ty was ſo, or from 15 to 15 Days, and yet the Plaint was awarded 


good. Quod nota. Br. Variance, pl. 72. cites 29 All: 55. 
7. By Matter ex pg Facto, a Man may vary from the Specialty. Br. , u here 


Variance, pl. 1. cites 2 H. 6. 9. Feme ſole 


; , grants &c. 
and after ſbe takes Baron, or where a Squire grants, and after is made a Knight, Duke, or the like. Br 


Variance, pl. i. cites 2 H.6. 9. ( 


8. Where the Grant is of the Office of Packing of Merchandize in Lon- 
don, taking ſuch Profit, he ought ro lay that the Cloaths and Pelts 
whereot he is grieved, were Merchandize which came from beyond 
Sea, or to be carried from hence beyond Sea, and it nor, then ill; for 
where a Grant, or Cuſtom, or Pardon &c. are Specially upon ſuch Particula— 
rities, there he ought 70 purſue it Verbatim. Br. Plaiar, pl. 4. cites 22 
H. 6. 10. 

9. A Bond was enter'd into for Payment of 80 J. of the Money of 
Weſt-Ferſey. The Plaintiff declared for 801. of the Money of England ; 
but was nonſuited. Ld. Raym. Rep. 697. Mich. 13 W. 3. Baſs v. 
Firmen. 

10. In Debt for Rent, the Plaintiff declar'd of a Power to make Leaſes 
generally; but upon producing the Deed, whereby the Power was re- 
ter\'d, it appear'd to be a Power, with Reſtrictiuns to make Leaſes for 21 
Years in Poſſeſſion, and not in Rever/ron rendring the ancient Rent, and not 
diſnuniſhable of Waſte. Holt Ch. J. at Kingſton Afſiles held this a mate- 
rial Variance. 2 Ld. Raym. Rep. 792. 793. Trin. 1 Ann. ſuly 1702. 
Sands and Taſh v. Ledger. 

11. In Debt tor Rent, a Declaration was of a Leaſe rendring Rent 1x /. 
per Ana. but the Leaſe itfelt was rendring 15 J. per Aun. Rent, and 3 
Fouls; and thereupon the Plaintitts were nonſuited. 2 Ld. Raym. Rep. 
M93. Trin. 1 Ann. Sands and Taſh v. Ledger. 

12. In Covenant the Plaintiff declared of a Deed bearing Date on ſuch a 
Day of March, Anno Domini 1701, and on ſich a Year of the King ; bur 
upon Oyer the Deed had neither the Words (Anno Domi.) ner (Anno Neg ui.) 
But the Court held this no Variance; for it was implicitly in the Deed. 
2 Salk. 658. pl. 2. Trin. 1 Ann. B. R. Hol man v. Borough. 
13. In Debt upon a Recognizance, tlie PIaintiſf declar'd as on a Recogni- A Sire fa- 
gance acknowleds*d in C. B. Coram G. Treby Mil. & Hoctis ſuis ; but the cs was 
Record produc'd was a Recognizance taken before Nevil F. at his Chain- 1 
bers in Serjeant's-Iun, and by him brought and delivered into Court. This acknow- 
was held a Variance. 2 Salk. 659. pl. 4 Mich. 2 Ann. B. K. Chetley leg'd by the 
v. Wood. De 1. Bay 


who pray'd 
Oyer thereof, and of the Condition. The Condition recited in the Scire facias was, that the 8 
ſhould give Notice of Trial Proſecutori (et) ejus Clerico ; but the Condition of the Recognizance en- 
ter'd upon the Oyer was, that the Defendant ſhould give Notice of Trial Proſecutori (aut) ejus 
Clerico. This was held to be a manifeſt Variance ; and thereupon Judgment was viven for the Defen- 
dant. 2 Ld. Raym. Rep. 757. Paſch. 1 Ann. The Queen v. Euer — 2 Salk 564. pl. 3. S C. bur 
S. P. does not appear. 7; Mod. 9. S. C. & S. P. 


14 In 


340 Vendor and Vendee. 


6 Mod. 228. 14. In Debt on Bond, the Plaintiff declar'd of a Bond made to him to 
S. C accord- pay 40 J. to the Plaintiff. himſelf ; whereas the Bond was jor Payment of 
a. 40 1. to the Plaintiff's Attorney, ur his Aſſigns (not ſaying to the Plaintiff 
himſelt) But this was held no Variance, 2 Salk. 659. pl. 5. Mich. z 
Ann. B. R. Roberts v. Harnage. 
2 Salk. 660, 15. An Information for a Libel ſet forth ſeveral ſcandalous Matters 
S. C. accord- therein contain'd, but in the ſetting forth one of the Sentences of the 
ingly; ard Libel, it was recited with the Word (Nor) inſtead of (Not) This was 
— 2 held ſuch a Variance, that Judgment was given for the Deſendant. 11 
that en Mod. 98. pl. 12. 84. pl. 4. 95. pl. 4. Mich. 5 Ann. B. R. The Queen 


not altered v. Dr. Drake. 
by this Al- . 
teration of the Words ——Holt's Rep. 347. S. C. &c. with the Arguments. 


16, In Debt upon an Obligation, the Plaintiff declared againſt Fohanne;: 
Meredith nuper de Parochia Santi Aung Weſtm. in Com” pred” V ictual ler al 
dict. Johannem Meredith de Parochia Sanctz Anne. The Detendant pray d 
Oyer ot the O gt, which was fer forth in Hæd Verba, and was Je- 
hannem Meredith de Parochia Santi & Anne in Cm. Middleſex, and demurr'd 
generally; and the Court upon the firſt Argument ſeeming to think it 4 
material Variance, the Plaintiff pray'd Leave to diſcontinue, & habvir. 
MS. Rep. Mich. 5 Geo. EB. R. Arnold v. Meredith. 


For more cf Variance in general, See Miſcaſting, Miſnoſmer, 
Trial, and other Proper Titles. 


— — —— — — — 


Vendor and Vendee. 


(A) Diſpates betzzeen them. Bills to carry Articles into 
Execution. 


S. C. cited 1. ILL for a ſpecifick Performance of Articles, for the Purchaſe of 
Arg. 10Mod. Lands &c. in Kent. The Cafe was, the Plaintiff agreed to ſc! 
503. in Cale % Janor and Lands in A. in Kent to the Defendant by a Particular, 
8 N wherein the Manor and Royalties are mention'd, but no Value ſet upon theia 
Lechmare, therein, It happen'd that the Plaintiff had no Title to the Manor ; but had 
as Paſch 8 been in Poſſeſſion of the Royalties for ſeveral Years, The Defeadant oljected 
2 ar it againſt going on with the Purchaſe, That this was a Contract at a South 
bane ac- Sea Price, viz. 46 Zears Purchaſe; and 2dly, that tho no Value was ſt 
knowledg'd upon the Manor and Royalties by the Particular, yet they are valuable in 


that this themſelves, and was a great Induceinent to him to purchaſe the Eſtate, and 
Manor was | there. 


Vendor and Vendee. 541 
therefore ſince the Plaintiff cannot ſtrictly perform his Part of the Agree- of little or 
ment, by conveying the Manor, he ought not to have the Aid of a Court no Value, 
of Equity to compel the Defendant to pay the Money, ſince he cannot jj, © 
have the full Benefit of the Agreement; and tor this laſt Reaſon the Bill other Cir- 
was diſmiſs d, but without Coſts, if the Plaintiff would deliver up the cumſtance in 
Articles; Per Macclesfield C. MS. Rep. Hill. 8 Geo. Canc. Sir Geo, the Cauſe, 


viz. the un- 
Hanger v. Eyles. 88 
- 33 2 : Price, was 

that which really inclin'd the Court to lay hold upon a Point too inconſiderable otherwiſe to have 


been taken Notice of. 


2. A Bill for the ſpecifick Performance of Articles for Purchaſe of In this Caſe 
Land, was brought by Vendor, in which Articles was a Proviſo on or be- the Ld Par- 
fore 10th November to lay ſuch an Alſtract of the Title before Counſel of Ven- 5 
dee's, as they ſhould * approve. The Agreement was for 40 Years Purchaſe. very mate- 
The Bill was diſmiſs'd with Colts, becauſe the Title was not laid before rial, becauſe 
Counſel within the Time limited; Per Parker C. 10 Mod. 503. Trin. 8 the Erice of 


. . South Sea 
Geo. I. in Canc. Lewis y, Lord Lechmere. Stock, from 


whence the 
Money for the Purchaſe was to ariſe, was fallen near Two-thirds after the Time ſo limited. Ibid. 


* A Covenant to make ſuch a Title as Vendee's Counſel ſhall approve of, means no more than that the 
Plaintiff ſhould make out a good Title ; for if the Counſel diſapprove of a good and clear Title (ſuch 
2 Title as a Court of Law or Equity would take to be a good Title) yet the Vendee will be bound by 
his Bargain. See 10 Mod. 505. in Caſe of Lewis v. Ld Lechmere. 


3. And another Point was, but not determin'd, whether it be conſiſtent 8 P debared 
with the Rules ot Equity to decree a Performance in Specie of / extrava- wp ae 
gant a Bargain as a Sale of Land at 40 Years Purchaſe, tho? it ſeems that bf unde 

- > . . : uit underer- 
that influenc'd the Decree. See 10 Mod. 503. &c. in Cafe of Lewis v. mined, aud 


Lord Lechmere. a Decree 

made upon 
another Point. See G Equ. Rep. 155. 156. Keenv Stukely.— In which laſt Caſe, it was determined in 
the Court of Exchequer (before it went up to the Houſe of Lords) that they would inforce a ſpecitick 
Performance of ſuch Contracts, if the Price was reaſonable at the Time the Contract was made, how dil- 
proportionable ſoever After accidents might make it. Arg. 10 Mod 504. 


4. Alſo it was held, that upon mutual Articles there ought to be mu- 
tual Remedies ; and therefore the Vendor may come into Equity for a ſpecifick 
Performance, as well as the Vendee. And Parker C. was ot Opinion, that 
the Remedy the Vendor had at Law upon the Articles, was not ade- 
quate to that of a Bill in 1 for a ſpecifick Performance. 10 Mod. 
506. in Caſe of Lewis v. Lord Lechmere. 

5. Decreed, that where Articles were not obtained with the ftricleſi 
Fairneſs, the Conveyance to be ſet aſide, and rhe Purchaſe to ſtand as a 
Security tor the Conſideration- money. MS. Tab. cites Feb. 5. 1702. 
or Feb. 28th. 1722. White v. Lightburne. 


(B) Diſputes between them relating to the Tith. 


I, HE Plaintiff bought of the Defendant the Rever/ion of a Copy- 

hold which he could not enjoy, and conſeſs'd by the Defendant's 
Anſwer ; thereupon a Subpœna is awarded againſt the Defendant, to 
ſhew Cauſe why he ſhould not repay the Money received upon the Bar- 
gain, Cary's Rep. 132. 133. cites 22 Eliz. Pickeron v. Litecote & 
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542 Vendor and Vendee. 


Wherea 2. A verbal Sale was made of a 3d Part of a Ship to B. B. gives Bond 
Man ſells a for the Money, and the Ship is delivered into his Poſſeon; B. demands a 


_— i: Bill of Sale of the Vendor, without which he cannot make a ſatisfactory 


is implied Title to any other Purchaſor. Vendor refuſes, B. ſends the Ship a Voyage, 
that the and after ſues to have his Bond deliver'd up. Vendor then offers a Bill of Sale, 
FO mall g. refuſes. Decreed the Bond to be delivered up, and the 3d Part &c. 
3 e re- aſſign'd to the Defendant. 2 Chan. Caſes 5. Mich. 32 Car. 2. Legate 


of Sale to v. Hock wood. 

the Vendce, ü 

but not unleſs it be demanded; Per Finch Chancellor. 2 Chan. Caſes 5. Mich. 32 Car. 2. Legate v. 
Hockwood 


3. A. articles with B. for the Purchaſe of Land of B. and upon look. 
ing into the Writings it appears that B. has no Title to the Land. This 
Court will never decree the Payment of the Purchaſe- money. Arg. 
Nels. Chan. Rep. 189. 1691. in Caſe of Sands v. Fleetwood. 

4. A. agreed to purchaſe a Term for Years of B. and his Wife, which 
the had as Executrix, and on which was a Mortgage of 2101. An A. 
ſigument was executed, and B. gave a Note of 101. to the Mortgagee, an 
of 240 J. to B. and his Wife, being the whole Purchaſe- money, and a Re- 
ceipt was indors'd. But atter it came our, that B. and his Wife, before 
Marriage, had agreed to ſettle it on themſelves and their Iſſue. B. and his 
Wile brought a Bill tor the Money, and A. brought a Croſs-bill tor the 
Diſcovery ot the Articles, and to have up his Note; and by Anſwer de- 
nied Notice at the Time of the Purchaſe. B. and his Wite admitted the 
Articles, but inſiſted that the Premiſſes are in Middleſex, and the A.. 
ticles were ne ver regiſter'd in the Middleſex Office, and ſo void as againſt A 
But the Maſter ot the Rolls diſmiſs'd the original Bill wich Cotts, and 
Colts allo on the other, and the Note to be deliver'd up, and A. to re- 
allign. And this Decree affirm'd by Lord Chancellor. Mich. 1727. 
Abr. Equ. Cates 357. pl. 11. Bearnlit v. Smith. 


(C) Diſputes. Relating to M urranties and Covenants. 


a Fane _ FAM. "ps 7 2. 4 3 2 1 Z . 14 

e. HM Gp 2: 4; SA a 2. ma, , l e n e. 
Ibid. The like x, '$ Püreharecf Thule SCAT in the Re ion in Fee, — after- 
—4 * * « wards fold them to H. and covenanted that he was lawfully ſciſa 
be 6 Months Ec. but ſome Proot being made that *rwas declared upon the Sealing, that 
before be- the Vendor ſpould undertake for his own Act only, It was decreed that the 
tween Farrer Detendant, who had recover'd by judgment at Law, ſhould acknow- 
and Farrer. ledge Satisfaction on the Judgment, and pay Coſts. Chan. Caſes 15. 

Mich. 14 Car. 2. Coldcot v. Hill. 


2. A. purchaſed Lands of B. which were charged with a Rent of 40 1. 


per Ann. A. ſells part of theſe Lands to C. and covenants that the lame 
are free of Incumbrances done or committed by him. Ld. Keeper inclined 
to relieve, becauſe the Vendor knew the Lands were charged with the 
Rent, and 'twas a Fraud to fell them without diſcovering that Incum- 
; brance. N. Ch. R. 118. 19 Car. 2. Harding v. Nelthorp. 
S.C. — ug 3. A Purchaſor of Crown Lands in the Rebellion ſells part to A. and 
2 > Vern, covenants to make further Aſſurance. On the King's Reſtauration, he had 
160. by Name a Leaſe tor Years made to him for zoo l. under the King's Title. De- 
of Taylor v. creed he ſhould aſſign his Term in the Part he fold. Chan. Caſes 274 


Tabor. Hill, 27 & 28 Car. 2. Taylor v. Debar. 


(D) Fender 
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D) Vendor and Creditors of Vendee. Diſputes, Re- 


lating to Purchaſe Money unpaid, and what ſhall be 
laid Payment. 
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1. INE hundred and Fiſty Pounds is to be paid by the Vendee to 

the Vendor. The Vendee by the Vendor's Order pays 500 1. Part 
to a Bond Creditor, and takes an Aſignment to himſelf of the Bond, and 
likewiſe other Money to other Creditors by Vendor's Order, but took 
Security for Re- payment on certain Conditions. Decreed to be xo Pay- 
ment to the Vendor, fo long as the Aſſignment of the Bond, and the Se- 
curity tor Repayment, were kept on Foot, and not deliver'd up to be 
cancell'd, Fin. R. 84. Hill. 25 Car. 2. Magſon and Sitwell v. Fane, 
Clayton, & al. 

2. A. ſells to B. who covenants only againſt A. and all claiming by, But ſee pag. 
from, or under him. B. ſecured the Purchaſe- Money; but before Pay- 2? donde 
ment the Land was evicted, but not by any Title under A. but by a Title 9 . 
Paramount. B. ſued to be relieved, that he might not be forced to pay, 
ſeeing the Land was loſt ; and was relieved by the Lord C. Ex Relatione 
Churchill. 2 Chan. Caſes, 19. Hill. 31 & 32 Car. 2. Anon. 

3. A. ſells Land to B. who afterwards becomes a Bankrupt, Part of 
the Purchaſe-Money not being paid. A. thall not be bound to come in as 
a Creditor under the Statute; but the Land ſhall ſtand charg'd with the 
Money unpaid, and that without any ſpecial Agreement tor that Purpoſe. 

Vern. 267. pl. 267. Mich. 1684. Chapman v. 'Lanner. 


— — 


(E) Diſputes relating to the Particulars of abe Eſtate. 


1, Covenants that he is ſeiſed in Fee Simple, where in Truth it was A. articled 
Copphold in Fee, according to the Cuſtom; Per Cur. The Cove- to grant ard 

nant is not broken, and the Jury thall give Damages in their Conſciences (95ry t wa 

according to the Rate the Country values Fee Simple Land more than 1% l ber 


a 180 |, per 
Copyhold Land. Noy 142. Grey v. Briſcoe. Ann. and 
; ; upon the 
Granting and Conveying thereof B. was to pay 35 Years Purchaſe. But B. diſcovering afterwards that 
301. per Ann. <vas Copybold, and therefore refuſing to go on, A. brought his Bill, but Ld. Macclesfield 


would not decree a 6pecifick Execution it being unequitable and a Matter proper for a Jury to mitigate 
Damages, but order'd the Money paid to be return'd, but without Coſts. Ch. Prec. 5:5. Sir H. Hicks 
v. Philips. S. C. cited Arg. 10 Mod. 504. in Caſe of Lewis v. Ld. Lechmere, ſaid that the 
Jendor offer'd to procure an Infranchiſement of the 2 or make any Compenſation in the Price, and vet 
the Court Aifeniſſed the Bill, the Price being unreaſonable. n the Cafe of Hicks v. Philips, Ld. 
Chancellor ſaid, there was no Colour for a Court of Equity to aſſiſt this Contract; but if the Plaintiſt 
had ſued at Law upon it, this Court would ſet ſuch a Contract aſide as to the Copyhold, and that it 
was a clear Caſe, but that he would not determine upon the Point of a hard Bargain, but upon the other 
yy, order'd the Articles to be deliver'd up, and cancell'd and the Money paid down to be repaid. 
d. Rep, 


2. A. agreed for the Purchaſe of the Manor of S. from B. for 4000 I. The Parti. 
B. gave in Particulars, but omitted a Copy hold Tenement, of which De orig 
was ſeiſed before he was ſeiſed of the Manor, and which was about 24L. % c 


per Ann, and in the Rentall given in had made himſelf Tenant for 48. eſcheated a 
(1. 


— 
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little before, 
ard was not 
intended to 
paſs in De- 
meſne 2 Vent. 
345 Sir Wm. 
Beverſham's 
Caſe. 
2 Ch. Caſes 
194 Paſch. 
26 Car. 2. 
Taylor v. 
Beverſham. 
380 


Chan. Rep. 
106. S. C. 
accordingly. 


8d. per Ann. Quit-Rent.—Bur the Words of the Conveyance to A. be. 
ing ot the Manor, with all its Rights, Members, and Appurtenances, A. 
would include the 241. per Ann. or as much as was Copyhold, and held 
of the ſaid Manor, tho' never agreed or intended to be fold, nor men- 
tion'd in the Particular, and B. enjoy'd it 6 Years after the Conveyance. 
Decreed that A. re-grant the 241. per Ann. to B. in ſuch manner as that 
ſuch Part of it as is Freehold may be held by B. and his Heirs, and whar 
is Copy hold may alſo be held by B. and his Heirs, but /abjef# to {ch 
Rents, Duties, and Services as lefure A. purchaſed the ſaid Manor, and 
that B. pay A. all Arrears of Rent tor the ſaid Farm, lince the Purchaſe 
by A. and a perpetual Injunction to ſtay A.*s Proceeding at Law &c. 
Fin. R. 80. Hill. 25 Car. 2. Tyler v. Bevertham. 

3. A Purchaſer ot ſeveral Parcels of Land had Land convey'd not men. 
tion's in the Particular by which the Purchaſe was made, acer intended 15 
be condej d, but decreed back to the Vendor. 2 Chan. Caſes, 195. Paſch. 
26 Car. 2. Taylor v. Beverſham. 

4. A. enters into Articles with B. to convey to B. and in the Artjc!-; 
it was ſaid the Lands compleatly contain'd jo many Acres as mention'd in 
the Particular; yet in that very Particular, and allo in the Conveyance, 
it was faid ſo many Acres by E/t1mation. Decreed that the Defendant, 
having taken a Conveyance, thall not reſort to the Articles, or to any 
Particular, or to any Averment or Communication; for ſuch Things thall 
never be admitted againit the Deed, and ſo denied to make any Allowance 
tor Defect of Acres or of Commons, but where there were more Lives than 
charged in the Particular, there all be a Deduction. Fin. R. 3 10. Trin. 
29 Car, 2. 'Twytord v. Warcup. 

5. A. purchaſed the Manor of D. in which were certain Lands call B. 
and P. The Manor at the Time of the Purchaſe, was in Mortgage for a 
Term of Years, and the Mortgage was paid off, and the Term Hd in 
Truſt to attend the Inheritance; afterwards A. upon the Marriage of his 
Son ſettles part of theſe Lands, and among ſt them the Lands call'd B. and 
P. but no Care was taken ot the Mortgage Term that ſtood out; after- 
wards A. being in Pdſſeſton, contracts with the Detendant to ſell him all 
the ſaid Manor except the Lands call'd B. and P. but fhews part of the 
Lands of B. and P. as part that he would ſell, but the Defendant did not 
know that any part of the Lands were calld ty that Name, and in the Con- 
meyance to the Detendant there 7s an Fxception of Lands calPd B. and P. 
After the Purchaſe Money paid, the Detendanc was evicted of part ot 
the Lands call'd B. and P. (which he did nor know by that Name, for 
they had been thewn to him as _u ot his Purchaſe, and he had paid tor 
them) by the Plaintiff who claim'd under A's Son; upon which the 
Defendant having found the old Term that was on Foot at the Time of A.'s 
Purchaſe, got an Af/ignment of it, whereupon the Plaintiff brought 
his Bill to be relieved, and to have an Aſſignment of the Term; and 
that as to the Lands call'd B. and P. he was no Purchaſor of them, tor 
they were expreſsly excepted in the Conveyance ; but my Ld. Chancel- 
lor was of Opinion, that theſe Lands being ſhewn to the Defendant as 

art of his Purchaſe, and he not knowing them to be excepted by the 
_ ot B. and P. was in Equity a Purchaſor of them; and the Court 
ought not to aſſiſt in defeating of them, and therefore diſmiſſed the Bill 
as to all the Lands purchaſed by him. Abr. Equ. Caſes 355. Mich. 1698. 
Oxwick v. Brocketr. . 

6. A. was poſſeſs'd of a Term in 3 ſeveral Houſes, and purchaſes a 
Term in 2 other, in his own and his Wite's Names. A. mortgaged the 
3 firſt, and died, and left his Wife Executor, who gave out Particulars 


for Sale of all 5 Houſes. B. agreed to purchale all, and they were con- 


vey d by the Name of all the Houſes as were in Mortgage. The Wite being 
atterwards inform d, that the 2 laſt purchas'd Houſes were her own by 
Survivorſhip 


r r eas” Aa G 
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Survivorthip, and not liable to her Husband's Debts, ror convey d to B. 
as not being in Mortgage, ſhe refusd to let B. have thoſe 2, th it appear'd 
in the Cauſe ſhe had often ſaid ſhe had ſold them as well as the other 3 to B. 
Upon a Bill by B. tho” the Court was ſatisfied that A. had covenanted to 
convey all 5 to B. and thought ſhe had ſo done, yet there being no Agree- 
ment in Writing as to the 2 Houſes not contain'd in the Conveyance, the 
Statute of Frauds and Perjuries would not let them decree the convey- 
ing them; for tho* the Particular was in Writing, and thoſe 2 Houſes 
mention'd in it as well as the others, and tho? it was proved that that 
Particular was ſhewn to B. yet *twas not proved to have been ſhewn to 
him on the Purchaſe, nor that he purchaſed by it. Ch. Prec. 29. Mich. 1691, 
Caſs v. Waterhouſe. 


(F) Diſputes as to Accidents befalling the Eſtate after 
the Contract. 


t. Articles on behalf of B. for the Purchaſe of 4 Houſes in Ja- 

* maica, and to pay 8001. for them. A. upon ſeveral Pretences 
delay d the Performance. The Vendor brought a 3% for a Specifick Per— 
formance. Pending the Suit, the Horſes are fwallow'd by an Earthquake. 
Notwithſtanding which, and that A. had not Effects ot B. ſufficient to 
pay for the Purchaſe, yet a Specihck Execution was decreed. And the 
Decree affirm'd in the Houſe of Lords. 2 Vern. 280. pl. 267. Mich. 1692. 
Caſs v. Rudele & al'. 

2. A. by Articles reciting that he had a urch Leaſe for 2 Lives co- 
venanted to convey his Title to the Premiſes by ſuch a Day to |. S. as 
J. S. or his Counſel thould adviſe ; after the Articles and before the Time 
for the Conveyance, one of the Lives dropt. Ld. Keeper decreed that in 
Regard here was no Detaulr in the Seller in making the Conveyance, the 
Lois of the Lite ought to be born by the Purchator. Wms.'s Rep. 61, 
62. Mich. 1702, White v. Nutr. 

3. As if the Reverſiuner articles to ſell the Reverjion expefant upon 2 
Lives, and one had died betore the Conveyance, the Purchaſor in ſuch 
Cate ſhould have the Benefir of it, and both in this and the tormer Caſe 
the Eſtate is as convey'd from the Time of the Articles ſeal'd; per Ld. 
Keeper. Wms.'s Rep. 62. in Caſe of White v. Nutr. 

4. But his Lordſhip ſeem'd to think that , all the Lives had dropt in The Re- 


the firſt Caſe before the Execution of the Conveyance, it might have Porter makes 


5 8 - | ; . a (Qu; H 
been another Conſideration; for that the Money was to be paid upon the voy Pas 


Conveyance, and no E/tate being left, there could be no Conveyance. W ms.'s of this Dir. 
Rep. 62. ut ſup. White v. Nutr. | tintion be. 


tween the 


Loſs of Part and of the Whole, and refers to the Caſe of Cats v. Rudele, which ſee ſup. pl. 1. 


5. If A. buys a Fouſe, and before the Time agreed upon {« Payment of 
the ſame, the Houſe is burnt down by Caſualty of Fire, A. will not in Equi- 
ty be bound to pay tor the ſame, and yer the Houſe may be builr up 
again; per the Maſter of the Rolls. 2 Wms.'s Rep. 220. Paſch. 1124. 
in Caſe of Stent v. Baylis. 

6. A Rever/ion expettant on an Eſtate for Life was decreed to be ſold to 
the beſt Purchaſor. J. F. was reported and abſolutely confirm*d to be ſuch, 
but the Conveyance was not executed long after, before which J. S. was 
order d to bring his purchaſe 9 98 the Bank; the Life fel e 

7 aſter 


Vendor and Vendee. 


54.6 


Maſter of the Rolls decreed J. S. to pay Intereſt from the Time of his 
ay ee confirm'd the beſt Purchaſor to the Time of bringing 
the Money into the Bank; for from the Time he was ſure of his Title, 
tho* the Lite had dropt the next Day, and the Life wearing from thar 
Time was equivalent to taking the Profits, and had he taken the Profits 
he muſt have paid Intereſt. And the Party was thenceforth a Truſtee 
for the Purchaſor; nor did it appear that J. S. had the Money lying by 
him, and therefore the Intereſt belong'd to the Seller, or to the Truſts 


for which the Eſtate was to be fold. 2 Wms.'s Rep. 410. Paſch. 1127. Ex 
Parte Manning. 


(G) Which of them is to do the firſt AFG. 


I. In Conſideration of 1001. promiſed F. F. that B. and C. ſhould ſel} 

F. F. ſuch Lands, Proviſo that J. S. ſhould pay on ſuch certain 
Day to B. and C. 20001. at which Time B. and C. ſhould be ready to convey 
to F. H. the ſaid Lands, and on Default of Payment of the 2000 l. at the 
Day, J. S. ſhould loſe the 1001 and the Cintrat# for the Land to be void. 
J. S. neither paid or tender'd the Money at the Day, which was the firſt 
Act to be done, and he has no Remedy for Repayment of the 1001, 
Godb. 337. pl. 432. Trin. 21 Jac. B. R. Killigrew v. Harper. 

2. It one be to ſeal a Conveyance generally, there the Counſel of the 
Purchaſer is intended to draw the Conveyance, and then the Purchaſer ought 
to tender them; per Windham J. and not denied by any, Lev. 44. 
Mich. 13 Car. 2. C. B. Webb v. Bettell. 


(H) PVendee and Vendee. Diſputes between them. 


I. Has 4 Feoffees to his Uſe, B. C. D. and E. A. ſells this Land to F. 

A. and requires B. and C. to paſs the Eſtate of it to F. and A. alſo 
requeits B. and C. to requeſt D. and E. in the Name of A. that they alſo 
ſhall paſs the Eſtate to F. and they and B. and C. do all this, and paſs 
the Eſtate accordingly to F. but A. did not ſpeak with D. and E. to this 
Purpoſe; A. afterwards ſells the ſame Land to G. and requires D. and R. 
to make an Eſtate to him of it, and they do ſo. Upon a Suit in Chancer 
by F. againſt D. and E. they were diſcharged by the Advice of the Jul. 
tices, for A. did not perſonally require them to make an Eſtate to F. 
F. may ſue A. and alſo G. if G. had Notice of the firſt Sale; and G. may 
alſo ſue A. for this Deceit. Jenk. 107, pl. 5. 

2. A. agreed tor the Purchaſe of Land of J. S. and was to pay dow! 
2001. which A. was to give Bond tor, bur it the Purchaſe went on, 
was to go as part of the Purchaſe Money; but J. S. pretending Incum- 
brances demanded Payment of the 200 l. which A. tender'd and J. S. re- 
tuſed; afterwards B. agreed with A. tor Purchaſe of the ſame, it . 
generally ſaid that A. had receded from the Agreement, and B. pai 
300 I. in part. And decreed the Purchaſe of B. to ſtand. Fin. R. 332. 
Mich. 29 Car. 2. Huntington v. Howes & al'. 


3. But 
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3. But if the Vendor not aſſiſted by any Act of the firft Vendee ſells and 
conveys the Land to a 24 Vendee, having Notice of the preceding Contract, 
in ſuch Caſe, as from the Time of the Contract, the Vendor was to be 
conſider'd as a Truſtee for the firſt Vendee, fo Equity ſtill transfers the 
Truſt to the ad Vendee, and the 2d Vendee may in ſuch Caſe be com- 
pell'd to a 8 Performance. Arg. 10 Mod. 527. 528. in Caſe of 
Acherley v. Vernon. 


For more of Vendor and Vendee in General, ſee Conditions, Fraud 
Jurchaſor, and other Proper Titles. ? 
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8 ton, Lib. 2. 
Ventre Inſpiciendo. cap. 32. De 


rtu Su 
fire &c. 4 


totum. 


(A) Awarded by whom, and in what Cafes. 


1. TUſices of Peace may award the Writ of Ventre Inſpiciendo as well 
as Juſtices ot Gaol Delivery; Per Frowike Ch. J. & tamen Du- 
bitavit. Kelw. 51. pl. 4. Trin. 18 H. 7. Anon. 

2. Sir F. W. died. His Lady enſeint. P. who married Sir F. W. 's Cro. E. 566. 
eldeſt Daughter, and who had the greateſt Part of the Eſtate ſettled on Pl. FI 8 
him upon the Marriage in Default of Iſſue Male, attempted to ſulter a thb. 
Common Recovery, in order to bar the Remainder in Uſe, limited to Writ was 
the firſt Son ot Sir F and ſo diſinherit the Iſſue en Ventre ſa mere. The to cauſe her 
Widow of Sir F. petition'd the Judges and the Lords in Council, to — be 8 
ſtay his Proceedings, ſuggeſting that ſhe was with Child; Which was 24 en Fo 
granted. Whereupon P. ſuggeited in Chancery, that the was not with / 12 / emen 
Child, but by ſuch Pretence detain'd the Evidences of the Lands, and # the Pre- 
ſtopp'd his ſuffering a Recovery, and pray*'d the Writ de Ventre Inſpi- Pee the 
ciendo, which was granted. W hereupon the Sheriffs of London, with a ich, © * 
Fury of Women, whereof 2 were Midwives, came to the Lady's Houſe, and done accord- 
into her Chamber, and ſent to her the Women, ſworn by the Sheriff's before, to ingly, and 
ſearch, try, and ſpeak the Truth whether fhe was with Child or not, The 3 that 
Men all went out, and the Women ſearch'd the Lady, and gave their Verdi Wecls cone 
that ſhe was with Child; whereupon the Sheritts return'd the Writ ac- with Child. 


cordingly. Moor 523. pl. 692. 39 Eliz. Dame Willoughby's Caſe, Whereupon 


another Writ 
iſſued to the Sheriff to keep her in ſuch a Houſe, and that the Doers ſbould be wwell guarded, and ſhould canſe 
ber to be view'd every Day by ſome of the Nemen named in the Writ, and that ſome of them ſhould be preſent 
at her Delivery, to ſee if Male or Female; and afterwards he rerurn'd that he had done accordingly, and that 
ſhe was deliver'd of a Daughter. | | 


3. A Widow married again within a Week after the Death of her firſt wa * 
Husband, whoſe Couſin and Heir brought the Writ de Ventre Inſpi- he Wit 
ciendo, directed to the Sheriff of London; who return'd, that he cauſed vs directed 
her to be ſearch' d by ſuch Matrons, who found her with Child, & quod to the She- 
paritura fuit within 20 Weeks, Ir was then pray'd that the Sheriff en $a 9 
might take her into his Cuſtody, and keep her till the was deliver. 8 
But becauſe ſhe ought to live with her Husband, the Court would not take her 12 Vomen, 
from him, he entring into a Recogmzance that ſhe ſhould not remove from his in the Pre- 
then Decelling-Honſ:, and that one or two of the Women return'd by the She- ſence of the 


riff 


Veſtry. 


548 


Knights; and ri hould ſee her every Day, and that two or three of them ſhould be pre * 
that the She. 45 A; Delivery; and a W rit was awarded accordingly to the Foley 3 of 


riff executed 8 


it. —8. P. 
Co. Litt. 
8. b. 


See Injunc- 
tion, (A. 4) 
pl. 3. Mar- 
tin v. Nut- 
kin. 


urry. And alterwards ſhe was deliver'd of a Daughter, who was found 
by Inquiſition to be the Daughter and Heir of the iſt Husband. Cro, 
J. 685. pl. 2. Paſch. 22 Jac. B. R. Theaker's Cale, 

4. A. by Will gave a Sum of Mone) to be laid out in Land, and ſettled 
on B. (an extravagant Perſon) for Liſe, Remainder to his firft Ec. Son in 
Tail Male, Remainder to his Daughters in Tail General, Remainder to 4 
Charity. B. married a Woman of ill Reputation, and dying ſoon after, 
the Wiſe pretended to be with Child. The Maſter of the Rolls decreed 
the Maſter to appoint 2 Midwives, who ſhould reſort to the Widow, 
ſearch her, and ſee whether the was with Child or not, and attend at 
the Birth; whereupon, and atter Attendance on the Maſter, the at length 
declared that ſhe was not with Child. Cited Arg. 2 Wms.'s Rep. (591) 
Trin. 1731. as the Caſe of the Attorney-General v. La Roche. 

5. Lord C. King held this Vrit to be of Common Right, and ſaid that 
it is in the Regiſter, cho not in F. N. B. and is to ſecure the next Heir 
from any ſuppoſititious Births; and that it /zes for a Tenant in Tail, becauſc 


when it was firſt allow'd, an Eſtate Tail was a qualified Fee, And in 


the principal Caſe, the Widow being admitted ro be with Child, the 
Court will fx a Place agreeable to both Parties for her to be at, till deliver d, 
and where the Heir may at proper Times, trom time to time, on Notice, 
ſend Women to ſee her, and ro be preſent when the Child is born; and 
in that Caſe there is no Occalion to execute the Writ in à ſtrict Manner. 
2 Wms.'s Rep. 593. Trin. 1731. Ex parte Aiſcough. 
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(A) Pouer of a Veſtry, and Right of being at it. 


I, Eplevin againſt A. who avow'd, becauſe at a Convocation of the 

Pariſhioners of I. to repair their Church, they tax d the Parifhic- 
ners at 1ol. by their Aſſent, and to levy of every Carve of Land 6d. and of 
every Cow 14. Half-penny, and of every 10 Sheep a Half-penny ; and be- 
cauſe the Plainritt had Land, Sheep, and Cows, which amounted to 9s. 
and the Detendant was ordain'd to be Collector, and to diſtrain thoſe 
who would not pay; therefore he diſtrain'd the Plaintiff, becauſe he 
would not pay, and ſaid that ſuch Cuſtom has been there time out ot 
Mind. And per Thorp, the Aſſent and Cuſtom are not double, and the 
Aſſent is the Effect, and is inforced by the Cuſtom ; and by him it would 
be more ſtrong to maintain the Avowry, by reaſon of a Cuſtom, viz. to 
diſtrain it it were not by Aſſent. And per Belk, ſuch Matter oughr 
to be afleſs'd and order'd by the Ordinary. And Thorp agreed chat 
thoſe who aſſent ſhall be bound, by which he ſaid that he id not aſſent 


to the Sum, nor to the Diſtreſs; priſt; and the others e contra. But os 
fai 


—— — — —— ths 


ſaid, that the Plaintiff might have demurr'd upon the Avowry. Quære 
inde : tor the Iſſue was taken as above. Br. Cuſtoms, pl. 6. cites 44 E. 
3. 18, 19. 

2. Lands of 81, 77 Ann, purchaſed in E. 6th's Time by a Pariſh, i 
Truſt for charitable Uſes, was improved by Building to 4501. and the 
Truſtees, by Order of Veſtry for 10001. paid for the Uſe of the Pariſh, grant 
an Annuity of 100 J. per Ann. to J. S. tor Lite; and Ld. Wright thought 
ic no Breach of Truſt, and decreed to pay J. S. the Arrears, and grow- 
ing Payments. Ch. Prec. 225. pl. 184. Trin. 1703. Attorney-General 
tor St. Clement Dane's Parith v. Lad y Hart. 

3. Caſe by the Plaintiff as a Parithoner of C. againſt the Defendant, 8 Mod. 351. 
Clerk of the Veſtry there, for ſhutting the Veſtry Door, and keeping the; 74. Paſch. 
Plaintiff ont of the Room, ſo that he could not come in to vote &c. Upon a bitte 4 
Demurrer it was inſiſted that Action would not lie; for if it ſhould, then Re vs. 
every Pariſhioner kept out might have the like Action; therefore ro Ryland, 
avoid Multiplicity of Suits, this will not lie, unleſs he had ſer forth ſome S. ©: but be- 
particular Damage ro him. But per Cur. The Plaintiff as a Pariſhioner _ — 
hath a Right to be Preſent and vote in the Veſtry, at the Election of Pa- ye et forth 
riſh-Officers, and as to all Rates with which the Farithioners are charg'd; any Right 
ſo that this Action is his proper Remedy for the Injury done by the De- hich be 
tendant, by hindring him to come into the Veſtry-room ; for it it would 3 
not lie, he hath no other Remedy. 8 Mod. 52. Trin. 7 Geo. 1722. the (out 


Brown v. Reyland. held that he 
could not 


maintain this Action; but had he ſet forth ſuch Right, the Action would have laid, becauſe if he had 
a Right, he muſt have a Remedy to aſſert it; and he has no Remedy but this Action; for there is no 
Breach of the Peace, or Injury to the Pablick, ſo as no Indittment or Information can be good in this 
Cauſe. But becauſe he did not ſer forth a Right to enter the Room, which otherwiſe might be the 
Room of the Defendant, where the Plaintiff had no Right to come, Judgment was given againſt him 
Una voce, and not upon the Merits of the Caſe. 


4. A Veſtry was call'd to conſider about building a Workhonſe, where 
it was agreed to, and to borrow Money for that Purpoſe ; and that who- 
ever ſhould be bound for it ſhould le indemnified by the Pariſh. This Order 
was confirm'd by another, and both ſign'd by the Vicar and ſeveral of 
the Inhabitants. 300 1. being the Sum agreed upon, was borrow'd of 
A. to whom B. gave Bond tor it. An Order ot Veſtry was made for 
raiſing the Money, but upon Appeal to the Quarter-Sefſions by ſome new 
Pariſhioners, was quaſh'd. B. was ſued on the Bond, and paid the Mo- 
ney, and then brought a Bill for Relief. And the Maſter of the Rolls 
decreed him his Principal, Intereſt, and Coſts at Law, and in this 
Court; and that the Detendants the Vicar, Churchwardens, and Over- 
ſeers of the Poor, call a Veſtry to make a Rate for Payment; and it 
any Inhabitant retuſe Payment, the Plaintiff to be at Liberty to apply to 
the Court. And ſaid that he did not ſee why the Court might not as well 
compel thoſe Who are not Parties to pay the Rate, as order Tenants 
tho not Parties, to pay their Rents ; and becauſe the Defendants had 
put in a fair Anſwer, their Coſts were decrecd to be rais d by the fame 
Rate; bur ſaid, that if thoſe who had appeal'd to the Quarter-Seſſions 
had been before the Court, they ſhould have paid all the Coſts, 2 
Wms's Rep. (332) Trin. 1731. Blackbourn v. Webſter & al. 


For more of Veſtry in general, See Churchwardens, and other 
Proper Titles. 
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3 (A) * View. 


Bot i. 
„W hen the 
Normans 1 
brought in 

the Alliſe 
before the 


Jultices . 1 * a Writ of Right of the 4th Part of the Tithes and Offerings of 
Eyre, there a Church, if the Tenant be ſeiſed of one 4th Part, and the King of 
was ne- the other 3, pet the View lies. + 38 E. 3. 13. 


ceſſary for 

the Pares, in 

the firſt Place to view the Land, before they came to the Juſtices in Eyre to give their Verdict; anc 
then if they all ”"—__ the Judge immediately took the Veraict; bur it they could not agree then he 
ask'd them the Keaſon of their Verdict; and if 7 agreed, then there were 5 added de Atforciamento 
and this was the Practice in Normandy, as appears by Terraine 391. 392, Old Cuſtomer, Ca. 95, fo 
and in England, as appears by Fleta 64. cap. 9. fo. 230. Bra. lib. 4. Ca. 19 to 185. and Hale Hit 
Common Law 129. 261. But it ſeems when theſe Jurors were added by Way of Afﬀorciament, thc 
likewiſe muſt have a View, becauſe they could not be properly ſtiled Recognitors, unleſs they hol: 
upon their own Knowledge. Gilb. Hiſt. View of Exchequer 78. 79. Cap. 5. For; 

Br. View, pl. 49. cites 8. C. but not exactly S. P. 


(A. 2) In what Actions at Common Lab. 


ver «Bec ö e Diel lay not at Common Law in Dower Unde nihil ha. 
22. cite 
4 ' t. 45 C. 3. 17. 
Error of a Judgment in Dower in Durham, where the Tenant crav'd View, and it was enter'd, Sa 
ſatis conſtat Curie, that the Husband died ſeiſed, Negatur Viſus ; then the Tenant pleaded Ne unque Nef 
ue Dower ; upon which they were at Iſſue, and a Verdict for the Demandanr, but the Jury gave no 
mages The Error aſizn'd was, that the Demandant ſhould have. connterpleaded the dying ſeiſed, and 
that a View ought not to be denied uhon this Cenſtat Curie. But the Court held, that this being a Writ of 
Dower unde Nihil habet, the View was not grantable in this Caſe by the Common Law ; and where in 
the Books the View in Dower 1s counterpleaded, it is to be * in Nrit of Right of Deer ; and 
they affirm'd the Judgment. 2 Lev. 117. Mich. 26 Car. 2. B R. Aſtmal v. Aſtmal. Ye Reporter 
ſays, Quære de ceo ; but here the Tenant having pleaded, and ſo took on him Notice of the Lands, thi: 
rhaps has cur'd the Want of the View. Freem, Rep. 375. pl. 4383. S. C. but very imperfect, — 
Sec (G) pl. 8. the Note on Paragraph 5. 


Sec (C) pl. 2. Nor in Writ of Intruſion. 45 E. 3. 17. 
8 


18. 
Br. View, pl. 22. cites S8. C. 


See (C) pl z. Not in Wit of Entry in the Quibus. 45 E. 3. 17 


19. 
Br. View, pl. 22. cites S. C. 


Br. View, 4 Nor in Nuper obiit. 45 E. 3. 17. 
1 22. cites 
of b. Ibid. pl. 92. ſays it appears in Nov. Nat. Brev. fol. 9. That View does not lie in Nunes 


Obiit.——-S. P. F. N. B. 197. (Q)-—S.P, For the Tenaat cannot diſclaim nor plead Non-tenure 
Br, View, pl. 102. cites It. Canc, 6 E 2. 


(B) I 


(B) In what Actions it lies, 


1. Na ceſſavit of the Ceſſer of the Tenant, where the Lord has had See (C) pl. 
1 Seilin by-the Hands of the Tenant himſelf, he ſhall not have the Br. 

view, 29. 4 5. b. 12H. 4.18. 4Þ. 6. 29. . Admitted, * 48 E. erg K. 

3.4 8 9.6. 27. 22 E. 3. 3 Adjudged, 2 E. z. 44. Adjudged. ah! 
2. The ſame Law where the Lord has had Seiſin by the Hands of 

the Father of the Tenant, and not by the Tenant hiniſelf, * 2 p. 4. S) pl. 

5 Adjudged. + 7 9. 4. 15 Adjudged. 22 E. 3. 3 Adjudged, yi lb 

Oubitatur 3 Þ, 6. 11. Contra 48 E. 3. 4. cites 8 C.— 


; Z Br. Vi 
pl. 37. cites S. C. But that in 32 E. 3. Ceſſavit was brought againſt 4bbot, and alleg'd Sci by the 


Hands of his Predeceſſor, and demanded tlie View, and had it. Contra of Scifi ul L 
Hands. Note the Diverſity, atra of Seiſin alleg'd by his own 


the View. 22 E. 3. 21. Adjudged. 
4 * a Ceſlavit againſt Alienee of the Tenant, the Viem lies. 2 H. See (C) 1 
4. . * : . xs + {na arans r. 
5. On a Motion for a View in an Ind; ment of Treſpaſs, the Court ſaid View, pl. 31. 
they did not think this was within the Statute; ſo they retuſed the Mo- 3 
tion, as it was at the Suit of a private Proſecutor, tho? it the Suit had been 
carried on at the Expence of the King, they would have done it. Bar- 
nard Rep. in B. R. 144. Hill. 2 Geo. 2. Anon. 


(C) In what Writ or Action. 


1. IN Writ of Dower, it does not lie where Baron died ſeiſed. 21 


E. 4. 22. 
2. In Writ of Dower of Rent, if the Baron died ſeiſed of the Rent, - Br View, 


the Tenant ſhall not have the View of the Land out of which the Rent y!. 19. cites 
is ſuppoſed to iſſue. * 44 E. 3. 31. Oubltatur 3 H, 4. 18. Otherwite 5 C. 
it is it the Baron did not die ſeited. 44 E. 3. 31. 3D, 4. 18. 

3. The Difſeiſor ot che Baron ſhall have the View in liokit of Dower B. View, pl 
againſt him. 2 D.4 1. "PA 

4. In Formedon the Demandant ſuppoſes that the Tenant has de- 5 lies in 
forced him wrongtully, yet he ſhall have the Diew. 9 0. 6. 41. b. 1 - 

pl. 39. cites 11 H. 4. 19. and ſee (L) pl. ;. x 


5. In a Curia Claudenda the Viem lies. 46 E. 3, 27. t 7 D. 44 AA 
8. b. 1 8 ID, 6, 27. a Fol. 726. 


* Notwithſtanding that it is _ to be of his own Wrong. Quod nota, Br. + 4 4 
8. C. S. P. pl. 26. cites 8 

1 Br. View, pl. 36. cites S. C. per Hanke. 

+ Br. View, pl. 54. cites S. C. by Babbingron Ch. J.-—S. P. F. N B. 128. (B) 


6. In a Curia Claudenda to the Nuſance of his Franktenement the It lies for 
View lies. 29 E. 3. 21. both of che 


one and of the other F. N B 128. () in the nei Notes (e) cites 8. C. 


5. In 


| 


- 52 View. 
f 5 7. In Writ of Cuſtoms and Services the Diew lies. 2 D. 4. 5. h. 


I" Hees g. The View lies in Writ of Waſte. 11 Þ. 4 75. b. Contra s 


of Waſte 
the Jurors D. 6. 27. 


ſhall have the View of the Place waſted &c. as an Incident to the Action; for in ſuch Action, at the 
Common Law, they ſhould have had the View. 2 Inft. 306. 2 Saund. 252. Mich. 22 Car, 2. 
Green v. Cole, a View was awarded in a Writ of Waſte, and the Precept was return'd ſerved, and 
the [urors agpear'd; but the P.eturn did not mention that they had a View of the Place waſted ; but 
reſolyed, That tho' the View was not return'd upon the Proce /i upon which the firſt Jurors appear'd and 
tried the Iſſue, yet it was good enough, becauſe they had the View, and the Returning it is not neceſ- 
ſary ; but the Court, upon the Trial, ought to examine whether they had it or not; for 6 Jurors at leaft 
ought to have it, or otherwiſe the Jury ſhall nor be taken, and cites 19 H, 6. 65. b. 


9. The View lies in Secta ad Molendinum for ceſſing of the Anceſ 
tor of the Tenant. 7 . 4. 8. b. 

10. But not where it fs tor Ceſſer of the Tenant himſelf. » I. 4, 
| 8. b. Contra 17 E. 3. 23. 
Br View, 11. Where the W ric ſuppoſes the Tenant to be in of his Wrong, he 
pl! 6. 57 ſhall not have the View of the Thing demanded, becauſe it is in 


-nes 25 H- tended that he well knows it. 
Ibid, pl. 10. 


S. P. cites 34 H. 6. 9 io. 
Br View, 12, As in Mrit of Entry, in Nature of Aſſiſe for Lund. 34 0. 6. 


Ie cites 10. 3 I, 4. 14. b. 


S. P. and ſo in Treſpaſs upon the Statute 8 H. 6. Br. Treſpaſs, pl. 277. cites 5 H. . 28. 


In Ceſſavit 13. So in Ceſſavit. 34 D. 6. 10. 

of his own . 

Ceſſer. Br View, pl. 10. cites S. C. S. P. For ſuch Ceſſer is his own Tort; per tot. Cur. by 
which he was ouſted of the View. Ibid. pl. 62. cites 4 H. 6. 29. 


* Br. View, 14. The View does not lie in Action upon the Caſe for not repairing 
> 1 a River, ot not mounding of Rivers and Ditches, by which his Land 
— 8 in is ſurrounded ; for it 18 a Treſpaſs in its Nature. 46 E. 3. 27. 7 h. 
Caſe for not 4. 8. b. Adjudged. Where Detaulr is in the Party himſelf ; otherwiſe 


9 where in the Prevecefſor. 7 . 4. 31. 29 E. 3. 33. Adjudged, 


Defendant's, by which the Land of the Plaintiff is ſurrounded, the View was denied, becauſe it was 
the Plaintiff's own Laches. But contra per Rickhill, if the Default had been in Time of the Prede- 
ceſſor. Br. View, pl. 36. cites 7 H. 4 8. Br. Action ſur le Caſe, pl. 32. cites S. C. 


See(B)pl. 15. In Ceſſavir of the Ceſler of the Tenant, where the Lord has 
28 had Seiſin by the Hands of the Tenant himſelf, he ſhall not have the 


vit, pl. 12. Viem. * 2D, 4. 5. b. 12D. 4. 18. f 4D, 6. 29. b. Admitted + 43 E. 
cies K 00 3. 4. 8 I). 6. 27. 22 E. 3% 3 Adjudged. , | 
r. Ceſſa- 
* pl. 18. cites S. C. Contra if it be of another's Ceſſer. 
+ Br. View, pl. 83. cites S. C. 


See (B) pl. 16. The ſame Law where the Lord has had Seiſin by the Hands of 
3 h the Father of the Tenant, and never by the Tenant. 2 H. 4. 5 Ad- 
O Where - f 
the Seim judged. Dubttatur 3 I. 6. 11. 7 D. 4. 15 Adjudged. 22 E. 3. 3 
wt 7 * Adjudged. Contra 48 E. 3. 4+ 
ands of t 
_— of the Prior, who is the Plaintiff, Br. View, pl. 66. cites 35 H. 6. 25, 26, 


See (B) pl. 17. In Ceſſavit againſt the Alienee of the Tenant tl 
N or ES » he ſhall have the 
bee (A) pl. 18. In Writ of Intruſion the View does not lie. 2 I. 4. 5. 


19. It 


View. 953 
19. It does not lie in a Writ of Entry in the Quibus. 2 B. 4, 5. r 2 
14 I). 4. 33. b. 0 ID. 6, 27. Contra 2 E. 3. 44. b. djudged. r 
diſſeiſes another, and takes Baron, and the Diſſeiſee brings Writ of Entry in the Quibus againſt * 


yon and Feme, the Writ ſhall be De Quibus the Feme diſſeiſivit the Demandant ; and in this Caſ; 
Baron ſhall have the View, becauſe he 7s a Stranger to the Tort &c, Kelw. 126. b. pl. 88. — Keble 


Caſus incerti temporis. 


20. But in Aſſiſe of Novel Diſſeiſin the View lies. 3 O. 4. 14. b. In Aſſiſe the 
11 0. 4+ 75+ b. View of the 


: ; ; : ; urors is re- 
zuiſite, but this never is return'd ; for perhaps the Sheriff or the Officer knew not when! the _ 


had the View or not; for the Words are (Et interim videant &c.) and not (Et interim Haberi Facias 
ren ſo that the Jurors may view the Place waſted, when the Officer is not preſent, and therefore 
the Officer is not bound to return the View; but this ought to be examin'd upon the Trial, and the 
Party may challenge the Jurors for this Cauſe, if 6 of them at leaſt had not the View; and if the Off- 
cers return that they had the View, yet if upon the Trial it appears, by Examination, that they had not 
the View, the Return ſhall not conclude any of the Parties. 2 Saund. 254, 255. Mich. 22 Car. 2. in 
Caſe of Green v. Cole, k 


21. If the Aſſiſe be adjudged by Default, or pleaded by Baily, in 
Certificate upon the ſame Athie, the Jurors hail have the View, be- 
cauſe it is of the ſame Mature of the Afſiſe. 3 Þ. 4. 14. b. 

22. But in Acraint upon the Affife the View does not lie, becauſe 5. Vie» fl. 


the Recovery ſhall not be by Viem of the Jurors, 3 Þ. 4. 14. b. pr 1 
3 


23. The ſame Law in Wric ot Error upon Judgment in Aſſiſe. anke 
I). 4+ 15. ; . clearly. 

24. The View ſhall be in Rediſſeiſin; for it ought to be taken upon Error «2. 
the Land. 11 0. 4. 94. 1883 


ſign'd for Error, that the Sheriff took the Inqueſt of Rediſſciſin at the 1711, but not n the Land And 
per Huls, in Waſte and Rediſſeiſin the Sheriff may make the Jury view the Land or Place, and then 
take the Inqueſt in another Place. Br. Error, pl. 47. cites 11 H. 4 6. 


25. But in Writs which ſuppoſe a Tort, if the Tenant demands the Br. View, pl. 
View of another Thing than is in Demand, the View ſhall be granted. a * 34 
8. . 


26. But in ſuch Caſe, if ir appears to the Court that he is Tenant of Br. View, pl. 
the Land where it is iſſuing, he ſhall not have the View, 34 0. e 


6, 10, 


27. So in Quod permittat de Libera Falda in Land tc. he ſhall have Br. View, pl. 
the View ot the Land. 6 E. 4. 1. C For it 


may be that there is ſome Land in which he has Frank fold, and in ſome not. 


28. So in Quod permittat tor ſtraitning a Way. #* 34 I. 6. 10. 45 Br. View, 
E 3. 8 b pl. IO. Cites 

* * + 8. 74 

Quad fermittat was brought of the Plaintiff's own Srifin in the Debet & Soler, and counred of being 
ditarb'd of bis Jay ; and the Defendant demanded the View, and had it. Fitzh. Tit. Jour. pl. 35. 


cires Trin. 30 H. 6.8. a 
But in Quod permittat Labere iam ultra Terram, brought by the Tenant againſt the Tenant of the Soil, 


the View was denied by Belknap, becauſe the Defendant was himſelf Tenant of the Soil where the Way 
was claim'd. Br. View, pl. 21. cites 45 E. 3. 8. | ' 


29. So in Quod permittat for Common of Paſture. 34 P. 6. 10. Br. View, pl. 


10. cites 
3 
yo. So in Quod permittat for diverting a Water-Courſe. 2 D. 4. Br. View, pl. 
13. U. 32. cites 


S. C. of a Quod Permittat in General. 


31. So in Cui in Vita of a Rent, and ſuppoſes the Entry of the Te- 
nant by Baron. 46 E. 3. 34. 


In Cui in Vita in te Per, the Tenant demanded the View, and had it. Br. View, pl. 104. cites 


13H. -. 10. | 
7 B 32. In 


Fol. 727. 


554 View. 
See (D) 32. In Aſſiſe of Nuſance the View does not lie of that which makes 
pl * the Nuſance. 8 ). 6, 18. b. 
r. 0 5 


pl. 34. cites 18 E. 4. 1. Contra, that in Nuſance the Defendant ſhall have the View. — Br. View, pl 
53. cites 8 H. 6. 18 In Information of Nauſance, by Conſent, the Jury may have the View. 12 Mod 
626, The King v. Clerk. But cannot have it without Conſent. Mich. 15738. B. R. The King y 
Haddock. 


S P. F. N B. 433, In Suit of Mill in the Debet & Solet, the Dekendant ſhall have 
12;3. C) the DEW, tho” it be by his own withdrawing. 17 E. 3. 23, Ad: 
Judged. 
34. In an Admeaſurement of Dower, Defendant ſhall not have the 
View, becaule ſhe cannot be Piſc onuſant of the Land which the holds 
in 1 1 = allo the Action ariles from her own Act. 17 E.; 
6). Adjudged. | 
See Br. View 35. In Actions Perſonal, as in Treſpaſs, the View does not lie. 
b. debe 8 D+ 7: 27: 
5. P. is mention'd by Fulthorpe, and ſeems admitted. 


Br. Quod ei 36. .Onod ei deforceat, the Tenant demanded the View and could not 


— have it, be it he who recovers or his Alicnee ; for the Stature is Quod jj 
. Cites 8. C. » . yy "I . Y . 
r. View, ipſe qui amifit reſuſcitet aliud breve &c. and goes againſt the one and 


pl. 20. cites the other, Br. View, pl. 14. cites 41 E. 3. 8. 30. 
”w W the Tenant was ouſted of the View and vouched to Warranty a Stranger. — The Ten: 
d:manded the View becauſe he was a Stranger to the firſt Recovery, and was ouſted by Award; for 
Belknap faid, that * Party Privy or Stronger ſbalil not have the View in this Action; for this is ouſted by ta- 
inte. Br. View, pl.91. cites 50 E. 3. 25; 

S. P. per Cur. Ibid. pl. 29. cites 50 E. 3. 25. 
& 50 S. C. 


Br. Quod ei deforccat pb 12. cites 30 E. 3. 12, 


37. In Conage, the Tenant had the View, and the Vit «as a- 
bated after the View, becauſe he ought to have had Writ of Bel- 
aiel, by which he brought Writ ot Beſaiel, and was ouſted of th: 
View in this; for the View was not neceliary, Br. View, pl. 24. 
Cites 46 E. 3. 15. 

38. A Man ſhall have the View of the Land iz a Præcipe brought 
of a Rent, he and may vouch Diſcharge. Br. Parnor, pl. 4. cites 12 
H. 4. 21. 

- View well lies in Writ of Admeaſurement of Paflure. Br. Admea- 
ſurement, pl. 3. cites 8 H. 6. 26. 

40. The 'Tenant demanded the View in Ouid juris Clamat, and was 
ouſted; quod nota Br. View, pl. 59. cites 15 E. 4. 28. 

S. P. F. N. B. 41. Note that in a Quo jure, a Man ſhall have the View; for 'tis 3 

128. (K) Writ of Right, tor 'Tenant in Tail thall not have it, nor the Ve ijne 
Vexes. Br. View, pl. 18. cites 5 E. 4. 2. 

Br. View, pl. 42. In Writ of Right de Rationabili Parte between Coparceners, View 

92. S. C. dies not lie becauſe of the Privity of Blood. But in a Rationabili Parte the 
View was granted H. 15 H. 3. becauſe the Anceſtor did not die ſeiſed &c 
F. N. B.9. (m) (N) 


(D) View 


. 


. IN Writ of Entry ſur Diſſeiſin of the Rent againſt Diſſeiſor 


View. 77 'H 


(D) View. In what Writ or Action De ſon Tort. 
Where other Thing is in Demand. 


* Br. View, 
Tenant ſhall have the View of the Land out of which the Rent p!- 52 cites 
is iſſuing. * 7 . 6. 44. b. Adjudged. 8 0. 6. 27. b. C 
2. So in Writ of Entry in the Quibus of a Rent of a Diſſeiſin by Te- Br. View, 
nant himſelf, he ſhall have the Diew of the Land out of which the ?! 9.8 F. 


Rent 18 iſſuing. 8 I). 6. 18. b. 41 E. 3+ 23, 44 E. 3.31. 46 E. 18 J por 


34. 14 0. + 33. . 3. 4. 18 b. 22 . 6. 23. b. Curia 30 H. 6, 8. Belknap. — 
32 I). 6. 5. b. 34 I). 6. 10. 35 D. 6. 59. b. 36 ID, 6. 15. b. Br. View, 
Fu eee 
18. 


3. In Aſſiſe of Nuſance the Tenant ſhall have the View of the Land Tho! he le- 
to which the Nulance is done, becauſe it is other thing than is in <4 the Nu 


Demand. 8 Þ. 6. 18. b. 41 E. 3. 23. 17 E. 3. 9. b. 18 E. 3. 22. h. whe 
: fi, 8 * , . 
other Thing than that in which the Tort is done. Br. View, pl. 16. cites 41. E. 3. 22 ah 8. P. but 
not the View of that which makes the Nuſance. Br. View, pl. 53. per Cotteſmore cites 8 H. 6. 18. 
Br. View, pl. 81. cites 18 E. 4. 1. and that it ſeems it ſhall be of the Land [or Thing] to which the 
-S. P. Ibid, pl. 94. cites 42 E. 3. 9. 


Nuſance is ſuppoſed to be done. 


4. In Admeaſurement of Paſture, the Dekendant ſhall have the * Br View, | 
View of the Land in which the Common is clatm'd, and ro which b.. cites 
it is claimed for it is other thing than that in which the Tort ts 8 5 f. 


ſuppoſed. 8 I), 6, 27. ol 9 I), 6. 41, b. may be that 
the Defen- 


dant is Lord of the Vill, fo that it ſhall not be admeaſured, or that it his own Franktenement; quod 
nota. The View ſhall be granted; for it may be that it is common in Groſs, and therefore he hall 


have the View. Quære. Br. View, pl. 54. cites 8 H. 6. 27. 


5. In Seffa Melendini of his vwn Ceſſer, the Defendant demanded the 
View of the Land of which he demanded this Suit, and had ir, and yer 
- is another thing than is in demand. Br. View, pl. 98. cites 18 

3 

6. Dum fuit infra ætatem of a Rent againſt the Leſſee of his Father, and Br. Dum ſuit 
he demanded the View of the Land our of which the Rent is ifluing, infra »rarem, 
and he was oafted of the View ; quod nota, notwithitanding it was of an- 5 . 
other thing than is in Demand; uod mirum! And the Statute of it is 

uod in omnibus per quod tenementa petuntur ſi dimiſſio fact a fuerit tenenti 
& py ejus anteceſſori, non erit viſus concedendus, Br. View, pl. 27. cites 

6 E. 3. 33. 34 
N 7. Tre 42 inaſmuch as the Defendant and thoſe whoſe Eſtate he has 
in 4 Acres of Land in B. «s'd to repair certain Banks of the Sea, and for 
act repairing, the Sea has ſurrounded his Land, and the Defendant demand- 
ed the View of the Land by which he ſhall be bound to repair; Et non allo- 
catur. Br. Action ſur le Caſe, pl. 36. cites 7 H. 4. 31. 

8. Entry in Nature of Afiiſe of Land and Rent, and as tothe Land the Te- Br Dilatories 
nant pleaded in Bar, and to the Rent he demanded the View of the Land un- py cites 
de of rhe provenir, and well; for tho the Tenant is in De ſon tort Do- 
meſne of the Rent by this Action, yet contra of the Land unde redditus prove- 
nit. Note a Diverfity. Br. View, pl. 58. cites 22 H. 6. 23. 

9. Note per Littleton and his Companions, that in Writ of Right upon 
Diſclaimer, the Lars Tenant who diſclaim'd ſhall not have the View; tor 
he is the ſame Perſon who did the Torr, viz. Diſclaimer. Br. View, pl. 
do. cites 12 E.4. 14. 


10. pe. 


5 56 View. 


On View of 10, Appeal of Maihem, and athgn'd the Maihem in his Shoulder. The 


* „ in Demandant demanded the View of the Maihem, and could not have it, 
ppe 


halbem, becauſe it is De ſon tort Demeſne. Br. View, pl. 69. cites 21 H. J. 33. 
it is ad- | | 
jidg'd Maihem. Per Tremaile J. {who only was in Court] This is peremptory ; contra thoſe of 
Gray's Inn. Br. View, pl. 4. cites 6 H. 7. 1. 


11. In a Writ of Right of the Manor of D. Et de duabus partibus 1 * 
die Foreſtæ de C. the Tenant demanded the View, and had it, and Re- 
turn was made; but the Writ to the Sheriff was, that Habere faciat Vi- 
{um manerii de D. & duarum partium Cuſtodiæ &c. The Court held the 
View not good ; tor the Foreft itſelf ſhould have been put in View, viz. the 
whole Foreſt, and not 2 Parts only of it; and an Habere facias Viſum 
de Novo iflued. Le. 86. pl. 106. Mich. 29 Eliz. C. B. Liveſay's 
Caſe. 


(E) View. In what Caſes it does bt lie for a Collateral 
Reſpef ; for taking Notice by Pha of the Thing. 


. IFa Pan takes Conuſance of the Land, he ſhall not have the 
Vlc. 29 E. 3. 30. b. 
8. P. Contra 2. In a Præcipe quod reddat, or other Action, where the View lies 


im Pracipe of Of 4 Acres of Land, if the Tenant pleads in Bar for Part, and for the 
2 an". Relidue demands the View, he ſhall be ouſted of the View; for by the 


pleads in Bar lcd in Bar, he takes upon him Contifance of the whole, 22 . 6. 
of the Land, 23. b. 35 I). 6. 60. Contra 34 I), 6. 10. 

ie may 

bade the View of the Land of «which the Rent iſſues ; for Land and Rent ace of 2 Natures, and the Land, 
out of which the Rent aries, is not in Demand by the Writ. Note a Diverſity ; for the Opinion was 


that he ſhall have the View. Br. View, pl. 58. cites 22 H. 6. 23. Br. Dilatories, pl. ;. cites 
S. C. 


3. In Writ of Entry in Nature of Affiſe of 4 Acres of Land, and 
| £ 20 8. Rent, if tie Tenant pleads in Bar tor the 4 Acres, pet he ſhall Have 
* Br \ , the View of the Land out of which the Rent ts iſſuing ; for of this 
iss Land he has not taken Conuſance by the Blea in Bar, * 22 H, 6. 

1 23. b. Clixia 34 Y. 6. 10. 
4. But in Writ of Entry in Nature of Aſſiſe of a Manor, if the Te- 
| nant ſays that 20 Acres ot Land and 10 8. Rent make the Manor, and 
Tad becadie demands the View ot the Land out of which the Rent iſſues, he ſhall not 


Fol. - 28. 


here, he is habe the View, becauſe he took Notice of the Land out of which it 


ended Iſſues, maſmuch as he ſays that all makes the Manor. D. 6. 59. 
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the Rent, 


and then he has Notice ſufficient, And it was agreed that in this Nature of Action, becauſe the Te- 
nant is ſuppos d to be in of his own Tort, he ſhall not have the View of the thing in Demand, but he may 
have the View of another thing than is in Demand; As in Writ of Entry in the DQuibus of a Rent, he may 
demand the Vieev of the Land unde &c. for there he is intended Tenanr of the Land &c. and ſhall have 
it; bur in this Caſe he 1s ſuppoted Pernor of the Rent ; for if — be Tenant of the Land, then the Rent is 
extinct or ſuſpended, and then is not in Le to have tie View, Br. View, pl. 12. cites 8. C.— Aud per Priſot, 
there, if Formeden be brought of a Manor, he ſhall have the View of the Land out of which the Rent 
Parcel of the Manor is ifluing, and of the Demeſhes alſo. Ibid, And alſo in the principal Caſe, 
he ſhall not have the View; for he ſhall * not have the View of Parcel, and the Manor is intire; and 
therefore cannot have the View of one Parcel, and not of another. And of the Demeſnes he cannot 
here, by Reaſon that he 1s ſuppoſed in by Tort; and therefore ſhall nor have it of the Land out of 
which the Rent ariſes. Ibid. ———- Br. Dilatories, pl. 5. cites S. C. 


* 8, P. And of the whole it lies not; for the Tenant himſelf did the Diflcifin ; and fo in De ſon tort 
Demeſne. Quod nota, Br. View, pl 6. cites 28 H. 6. 1. 5 
5. In 


- 
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F. In Writ of Aiel, if the Tenant ſays that the Grandiather did not 
die in England, but took his Voyage towards the Holy Land, and did 
not return, and therefore he ought to have a ſpecial Writ, pet he may 
after demand the View, and he ſhall have it, tho* he pleads in Yan: 
ner as Tenant. . 13 E. 3. Atel 2. 

6. Lord and Tenant by Rent and Services ; the Lord releaſes to the Tenant 
or his Life, and granted to the Son of the ſame Tenant, that he and hrs Heirs 
of his Body Jhall hold diſcharg'd of the Rent, and dies; the Feme of the Lord 
brought Writ of Dower againſt the Son and Heir of the Tenant after the 
Death of the Tenant, and the Heir pray*d the View of the Law unde &c. 
and becauſe the Rent is ſuſpended in the Poſſeſſion of the Heir by Grant 
ot the Lord to the Baron ot the Demandant, and he in by the Lord, he 
was ouſted of the View. Br. View, pl. 96. cites 13 E. 4. 

7. Formedon in Deſcender, the "Tenant demanded the View; Per 
Chocke, the View you ought not to have; for at another Time you brought 
Hire facias of the ſame Land againſt * us out of a Fine, where we ſaid * Orig. is 
that the Fine was executed, by which you took nothing by your Writ ; (Vous) 
and becaule by the bringing of the Scire Facias he took Conuſance of the 
Land, he was awarded to anſwer without the View, Br. View, pl. 65. 
cites 39 E. 3. 38. 

8. Dower, the Tenant demanded the View, and becauſe it was al. So where 
leged that he was in by the Baron of the Demandant, and Hornby in a Plea the Tenant 
pleaded took upon him Conuſance of the Land in Demand, therefore he in Power 


was ouſted of the View. Br. View, pl. 33. cites 2 H. 4. 40. — 2 Fr 


Parcel, and 
demanded the View of the other Parcel, and was ouſted by Award; and the Reaſon ſeems to be becauſe he 
has pleaded in Bar to Part, therefore he has taken Conuſance of the reſt, and ſo ouſted of the View. 
Br. View, pl. 8. cites 33 H. 6. 51. Br. Dower, pl. 4. cites S. C. 

So in Dower, if the Tenant demands the View, and Demandant ſays that her Baron died ſeiſed, and 
the Tenant ſays that he did * not die ſeiſed, he ſhall not have the View; for by this he has taken Conu- 
ſance upon himſelf &c. Br. View, pl. 12. cites 35 H. 6. 59. S. P. Per Hank and Culpeper. Br. 
View, pl. 40. cites 11 H. 4. 39. Contra if he had ſaid that he did not die ſeiſed of any Land in the 
ſame Vill; Quære inde. Ibid. 

S. P. Per Heuſter, that he onght to be ouſted of the View. But Hull ſaid No; by which the IG 
ſue was accepted. Br. View, pl. 47. cites 5 H. 5. 4. 

In Occver, the Tenant demanied the View ; the Demandant ſaid that ler Baron infeeff'd the Tenant, and 
that the Tenant as to 2 Acres ſaid Ne enfeoffa pas, and to the reſt Nontenure. And per Cur. By the Plea 
of Nontenure of the reſt, he has taken the Notice, and then the View lies not. br View, pl. 76. cites 


2 E 4.19, 


9. Cui in Vita againſt 5, and 4 cenfeſs the Action, and the 5th demands 
"the View, he ſhall have it of che whole; but if he takes the intire Tenancy 
of the whole upon him, he thall not have the View ot any Part; tor he 
has taken upon himſelf Notice. Br. View, pl. 46. cites 12 f. 4. 19. 


(E. 2) For the Certainty of the Thing demanded. 


1] 6. IN Writ of Right of Advowſon of a Church, where there is Right of 
] &. one Church in the Vill, the View does not lie, becaule A vowſon, 
he well knows the Thing demanded. 21 E. 3. 57. b. 30 E. 3. 8.4%, 
39 E. 3 38. b. 2E. 3. 63. b. Adzudged. _ o Rea 8 
[2] 7. The ſame Law, tho? there are 2 Churches in the ſame Vill, it Churches of 
they are of diverſe Saints, becauſe he may well know the Advowſon of /- 
the Church demanded. 21 E. 3. 57. b. | Tame I, 
and demand. 


ed the View of the Church in Demand. The Demandant ſaid that there is but ene Church of the ſame 


Name, and pray'd that he be ouſted of the View; _ the Tenant demurr'd upon the 8 
7 C pea ; 


4 58 View. 


plea; by which Priſot awarded him to anfwer without the View; Quod nota. Br. View, pl. 70. cites 
36 H. 6. 16. 
5 . 


Br. View, [3] 8. In Writ of Right of Tithes of St. Dunſtan's Weſt in Fleet. 
Fe <nes ftreet in London, the View lies, tho it does not al lege that there is any 
| ' ſuch Church in the ſame Vill. 38 E. 3. 13. 

[4] 9- In Writ of Dower of the Marſhalſea of B. R. the View 
docs not lie, becauſe it is certain enough of what thing Dower ts de: 
manded, inalmuch as it is well known that there is but one King's 
Bench in England (yet it is there objected that peradventure the 
Tenant holds but Part of it.) 21 E. 3. 57. b. But there the View 
granted De bene eſſe. | 

[5] 10. Tf the Manor of A. be demanded, the Viem lies without 
ſaying that there is another Manor of the ſame Name in the fame 
. * 1 * know how largely it extends without vicw: 
ing it. 30 C. 3. 7. b. 


(F) View. In what Caſes it lies. Iz reſpect of the Thing 


demanded. 
The View I. bo Writ of Advowſon of a Church, the View is not grantable. 
pang L 156.4 n 


Advowſon, ſhall be grven in the Church &c. tho' it lics not in Livery, nor is viſible or palpable. D 
323. b. pl. 30. Paſch. 15 Eliz. Anon, 


Pa. But in Writ of Advowſon of certain 'Tirhes, the View lies. 18 

+ 3. 46. U. 

Brownl. 27, 3. In a Writ of Dower of Tithes, there ſhall not be any View for 

s. P. per the Land cannot be put in view, for they do not ifſue out or Land as 

cordingly. a Rent, nor ſhall have the View of the Tithes, becauſe they are in 
viſible. Tr. 7 Ja. B. by Warburton lad to be adjudged, 

Ld Raym. 4. A View is only grantable where the Title is in Oueſtion. 2 Salk. 665. 


Rep. 10.77: pl. 1. Paſch. 8 W. 3. C. B. Kempſtet v. Deacon. 


S. C. an 


S. P. accordingly ; and therefore the granting a View, amounts to a Certificate that the Title came in 
Queſtion. 


e) View. In what Caſes the View ſhall be granted. 
Fol. 7 29. . : 
Tn Il here it has been before. 


1. A Fter View had in the ſame Writ, he ſhall not have the View 

again, 11 0. 4. 19. | 25 

Br. View, pl. 2. If the Dean and Chapter have the View, and after the W. 
16. cites abares by Death ot the Dean z in a new Writ by Journes Accounts the 
s. C. but new Dean ſhall have the View, becauſehe had it notbefore. 41 C. 3 23 


mention t 
Chapter. 


* Br. View, 3. In Writ againſt Baron and Feme, they have the Picw, and alter 
pl. 18. cites Yrit abates by Death of the Feme, in new Writ againſt che Barn he 


hail 


WA 


+ 


ſhall Have the View again. 42 E. 3. 23. b. Contra + 2H, 6. 14 5 


29 E. 3. 45. b. Adjudged. S. P. in Præ- 


reddat ; and yet the Statute ſays Quod viſus non concedatur niſi ubi viſus eſt neceſſarius i = ME 


the Common Law before ; Per Byngham. But the Statute ſays in the Negative, that wh j 
abates after View of the Land by Nontenure, Miſnoſmer of the Vill &c. the View hall nay redo 
again in a new Writ, W. 2. cap. 48. Br. View, pl. 56. cites 21 H. 6. 42. © 

+ Writ abated by Death of the Baron, the Feme had the View again. Br. View, pl. 2. cites 8. C. 


4. So a fortiort, if the Mrit abates by Death of the Baron, after the Br. View, 
View, the Feme ſhall have it again. 29 E. 3. 46. -} hoes 
Thar the Feme in ſuch Caſe was ouſted of the View, tho' the contrary was done 2 H. 6. 14 But 6 
there the Writ was not freſhly purchas d, as in 38 E. 3. I. it was. Bur ſays Quere if there be any Di- 
verſity ; and after, becauſe the Frſt Mrit was brought in D. juxta W. and this in D. without Addition, the 
for this Variance had the View. | 


5. But tf a Yan has the Viem, and abates the Wrir for falſe La- See (H) pl. 


tin, in a new Writ he ſhall not have the View. 42 E. 3. 23 b. 3 Fe 
cites S. C. ur Ibid. pl. 44 cites 12 H. 4. 10. That in another Writ the Tenant ſhall have the 
View again. Quod nota ; for by 'Thirning it is out of rhe Caſe of the Statute. The Defendant was 
ouſted of the View in ſuch Caſe, by the Equity of the Statute. Br. View, pl. 51. cites 5 H. 6. 34.— 
But Br. View, pl. 75. cites 5 E. 4. 142. Contra, viz. that the Tenant ſhall have the View. 


6. Ik after Vicw the M ric be diſcontinued, fn a new Writ he ſhall 
have the View. 10 Þ., 4. 6. b. ; 
7. Ik after the View the Writ abates by Jointenancy with a Stranger But if the 
leaded, in new Mrit againſt him and the Stranger, they boch ſhall * * 
ve the View, » 17 E. 3 40. the Wl „it 
bates, and 
another Writ is brought againſt A. he ſhall not have the View again; Quod fuit EY Mes Br View, 
pl. 56. Cites 21 H. 6. 42. 


8. 13 Ed. 1. cap. 48. For View of Land it is ordain'd and provided, That In Pracive 
from henceforth View jrrall not be granted him, unleſs in Caſe, when View of P06 reddat 


Land is neceſſary ; As * if one loſe Land ty Defauit, and he that loſes moves yes y 
a lWrit to demand the ſame Land; Vieep. 


Strange ſaid 
the View he ought not to have; for at another Time he had the [ew in ſuch another ZZ rit, I cf Was 
abated after the View for «vant of Form, becauie the Name of the Feme ca put before the Name of the Ba- 
ran, viz. And that after the Death of the aforeſaid Alice and John, where it ſhould be John and Alice; 
& non allocatur. But the View was granted again; quod mirum! For the Statute is Quod viſus eft 
concedendus ubi viſus eſt neceſſarius. Br. View, pl. 3. cites 3 H. 6 32. 

This Branch is not to be underſtood according to the Letter; for if one loſe by Nef:n!t in an AL 
ſiſe, and the Tenant brings a Writ of Right of the ſame Lands againſt the Recoveror, he ſhall have the 
View. But this Branch is to be underſtood of a Qucd ei Deforceat ih the Recovery by Hetault, which 
Writ is grounded upon the former Record, ſo as the Tenant hath ſuſficient Notice thereby; therefore 
Party private nor Eſtranger ſhall have View in this Writ; but otherwite it is in the Cit oft the it of 
Right ; for that is not grounded upon the Record. 2 lalt. 480. 


And in Caſe when one, by an Exception dilatory, abates a Writ ter the ln Boch 

you | quod reddat 
View of the Land, : wag leery 
demanded the View. The Demandant counterpleaded; for that at another Time he brought ſuch Ii vit 
azainſt the Tenant and another, and they bad the View ; and after the other died, and the Demandant came 
into Court and ſbew'd this Matter, and pray d Leave to inquire a better HI ::t oy Yorurney”; Accounts, which be 
had now brought againſt him culo ſuruzzed, Fudgment if the Free & and a good Counterplea of the 
View ; per judicium Curiz. For the Statute ſays, where W rir ſhall abate by Exception of the Pa ; 
by Non-tenure &c. after the View of the Land, and then he ſhall nor have the View in the 2d Writ, 
but where the Writ abates by other Matter than by Exception dilatory, expreſs'd in the Statute, there the Te- 
nant ſhall have the View again; by which the View was granted again, quod nota, and Judgment given 
that he have the View. Br. View, pl. 75. cites 5 E. 4. 142. j 

So in Formedon the Tenant demanded the I ict. Per Norton, At another Time you brought ſach another Writ 
againſt the ſame Tenant and J. S. c had the View, and after the Nit abated by the Death of F. F. Judg- 
ment if the View &c. Per Hanck, Common Law or Statute does not ouſt the View in this Caſe; for 
the Statute is De male nominando Lil &c. for when it is abated aſter the View by a thing lich comes 
uten the View, ere, in aticther I rit, the Tenart ſpall n: ge ie lieu. Contra wpen Death, as liere os 

1C 
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he had the View ; quod nota, Br. View, pl. 43. cites 12 H. 4. 4. Contra Anno 29 E. 3. by Award, 
as tis ſaid there; for the Staticte is Concedatur viſus ubi viſus eſt Neceſſarius. Ibid, 

The Writ muſt be abated by Exception, and therefore if the Demandant be nonſuited, the Tenant 
ſhall have the View again. 2 Inſt. 480. S P. Br. View, pl. 1co cites 22 E. 3. 9. 

If the Hrit abates by Conuſance of the Demandant, and not by the Plea and Exception of the Defen- 
dant, the Tenant ſhall bave the View in the new Writ. 2 Inſt. 480. | 

If the Tenant hath the View, and the Demandant diſcontinues his Suit, in a new Action the Tenant 
Mall have the View. 2 Inſt. 380. 


* A g As by Men- tenure, or * miſnaming of the Town, or + ſuch like, 

1s brought 

againſt 1 Femme, who abates the Il rit for miſnaming of the Town, The Feme takes Hutband. In 2 nc 
I rit againſt Husband and Wife, they ſhall have the View; for albeit it be the Act of the Wife to take 
Husband, yet for that the Husband was not Party to the firſt Writ, they ſhait have View in the 24, 
2 Inſt. 4So. ; 

+ Fermeden againſt the Priors of Newark of Dartferd was abated, becauſe the Name of the Foundation was 
the Priors of Dartford, and the Tenant had the View before the Abat:ment of the Writ; and in a new Ii; 
the Tenant demanded the View, and the Demandant alleged this Matter, and that rhe Statute is Quod 
viſus von concedatur &c. and this Matter is compriſed in this Word Hujuſmodi, and fo the Tenant faſs'e 
over, and pray'd Aid. Br View, pl. 64. cites 39 E. 3. 27. | 

Thelte gencral Words (or ſuch lite) intend, that the Writ muſt abate for ſuch a Plea dilatory, as doth 
riſe udn the View ; as the 2 particular Examples of Non tenure and miſnaming of the Town do. Pu: 
evhi'n the Ii rit abates for ſome Dilatories «vhich riſe not upon the View, then in a new Writ the View ſhall 
he granted; .{s where the Writ is abated for Jointezancy, and the new Writ is brought againſt them both, 
they mall have the View, becauſe in the new Writ another Perſen is join d; and ſo it is if any more or 
leſs Land be contain'd in the necu l rit But if the firſt I rit after the Fiew abates for a Default of Torn, o. 
for /alſe Laiin, or by taking of Husband, in a new Writ the Tenant ſhall have the View again, for th-/: 
Ces are not within thete Words (or ſuch like;) for they riſe not ion the View, as the 2 Examples herc- 
in expre!s'd do. And beſi des, the firſt was no {uſkcient Writ, and an inſuſhcient Writ and no Writ i: 
all one; ſo it is if one of the Tenants after the I iecy dies, in a new Writ the ſurviving Tenant ſhall have 
the View again, [and] albeit the Feme came in as a Feme ſole by Receipt, and the Husband died; lor 
this did nor rife unon the View, but by the Act of God. 2 Inſt. 480, 481. 

But if the fir/? Hit were brought in K. and the Tenant pleads that Part of the Lands extend into L. in 
a rew Writ for the Lands of K. and L. though a new Town be added, yet becauſe the new Town was 
added by Force of the Plea of the Tenant him ſelt, he was onlted of View. 2 Inſt 481. 

It is not required by this Act that the 2d Mrit ſhould be brought freſhly by Journeys Accounts, tho? it 
be ſo pleaded in many Books. 2 lIaſt. 381. 


Thi Ir he purchaſe another Writ, * in this Caſe, and in the Caſe before- men- 
— ney. Fre tion d, from henceforth the View fhatl not le granted, if he had View in th: 
the Cauſe of Ailſt Mrits. 
the Reco- ; | : 
very by Default; for in the Quod ci Deſorceat, the Writ being grounded directly upon the former 
Record, wherein the Tenant in the Quod ei de Forceat recover'd in the former Writ, he hath ſuffi- 
cient Notice thereof, and therefore, as hath been ſaid, ſhall not have the View. 2 Inft. 481. 

And therefore theſe Words (in this Caſe) are to be referr'd to the laſt General Words, viz. (or ſuch 
like,) and theſe Words (and in the Cale before-mention'd,) are to be referr'd to the 2 Examples Dila- 
tory, of Non tenure, and miſuamiug of the Town. 2 Inft. 481. 


This Branch In a Writ of Dower, where the Dower in Demand is of Land that the 
extends wt FHusbaid * alien d to the Tenant, or his Anceſtors, where the Tenant ought 


S 8 "it mot to be ignorant what Land the Husband did alien to him or his Anceſior, 
2 „%, tho the Husbaad died not ſeiſed, yet from henceforth View ſhall not be granted 
babst ; for to the Tenant, 

therein 19 | | 

Vicw did ſie at the Common Law, but extends to other I rits of Dower, whether for Dower at the Com- 
mon Law, or Ex aſſenſu Patris ad oſtium Eccleſiæ &c. or by Cuſtom. 2 Init. 481. 

At the Common Law, if the Husband died ſeiſed of the Land of Eſtate of Inheritance, whereof 
Dower is demanded, the Heir, or any claiming under him, ſhould not have the View, becauſe it was 
preſumed that the Heir was conuſant what Lands his Anceſtor had at the Time of his Death; and herewith 
agreces Bracton, who wrote before this Statute ; Item denegatur viſus in Placito dotis de Terra E9 Tene + 
ments, de quibus vir mulieris nuper obiit ſeiſitus, quia habet tenens quod tantundem valet, 2 Inſt. 4$1. 

But where the Husband alien'd, there at the Common Law View was granted, which was a Delay to 
the Demandant in Dower, (whole Lite did ſpend) and is taken away by this Act. 2 Inſt. 481. 

If the Baron demiſe to a Feme, and dies, the Feme takes Husband, in Dower againſt them, they ſnall 
have the View ; for the Alienation was not made to the Husband, but to the Wife, and the Act ſays 
(to the Tenant.) 2 Inſt. 381. X 

* If the Tenant diſſeiſed the Husband of the Demandant, in a Writ of Dower he ſhall have the View 
for the Alienation, and therefore remains at the Common Law. 2 Inſt. 481. 


In 
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In Dower of a Rent the Tenant ſhall not have the View of the Land, if the Huhand died ſeiſed of the 


Row, | 425 * Tenart of the Land have View thereof, if he had the Rent by the Releaſe of ber Husband- 


In a Writ of Entry alſo that is abated becauſe the Demandant miſnamed & Cui in I a 
the Entry, if the Demandant purchaſe another Writ of Entry, if the Tenant KN 
had View in the firſt Writ, he ſhall not have it in the ſecond. © — por 

| ſo is a Sur 
cui in Vita. 2 Inſt. 482. 


In all Writs alſo, where * Lands le demanded + by reaſon of a Leaſe [ De- This Branch 
miſe] made by the Demandant or his Anceſtor unto the Tenant, and not to ym 5 7 
his anceſtor, as that which he leaſed to him being Within Age, Not whole of ＋ 3 1 

| 4 ; | | h ' © 3 Examples, 
Mind, being In Priſon, and + ſuch like, View ſhall not be granted hereafter. viz. of the 
But if the Demiſe were made to his Anceſtor, the View ſhall lie as it hath Dum fuir 


done before. infra æta- 
| ; N 1 tem, & Non 
compos mentis, and In Priſona, and generally in Conſimilibus; and extends not to theſe I rits brought in 


the Per & Cui; for that is a Degree farther than this Branch provides for. 2 Inſt 482. 

* Yet if any of theſe its be brought of a Rent, if the Tenant demand the View of the Land, tho* 
it be of another Thing than is demanded, rhe Tenant ſhall be ouſted of the View. 2 Inſt. 482. ; 

Here, as in many other Places, (Demiſe) is applied to an Eſtate either in Fee-ſimple, Fee-tail, or for 
Term of Life, and ſo commonly it is taken in many Writs. 2 Int. 483. b | 
: 2 Branch is to be underſtood of Alienations made in Pais, and not by Matter of Record. 2 

nſt. 483. | 

+ By theſe Words the Predeceſſor of a Biſhop, or the like, is taken, tho' this Branch ſpeaks of Anceſ- 
tor, and not of Predeceſſor. 2 inſt 482. , 

It is to be obſerved, that the Examples here put are of a Dum fuir infra ætatem, and Non Compos men- 
tis, and when the Heir brings either of theſe Writs of the Demiſe of his Anceſtor, from whom he 
claims the Land as Heir, the Words (and ſuch /tke) ſhall be intended of Writs of like Nature; and there- 
fore if a Sur cui in Vita be brought, ſuppoſing that the Tenant had not enter" d but by one D. late Husband of 
E. Mother to the Demandant, whoſe Heir be u, the Tenant ſhall have the View ; for he claims not as Heir 
to him that made the Demiſe, and therefore it is not Actio conſimilis 2 Inſt, 482. 

It Infant within Age aliens to a Feme, wwho takes Baron, and afterwards a Writ of Dum fuit intra æta- 
tem is brought, the Baron ſhall have the View, becaule the was no Party to the Demiſe. Kelw. 126. b 
pl. $8. per Keble. Caſus incerti temporis. | 


9. Right of Advowſon of the 4th Part of the Tithes and Oblations of the 
Chrnrch of $. in L. againſt the Prior of S. who demanded the View; and 
it appears by the Opinion of Thorp that he may have the View, notwith- 
ſanding that Finchden alleged, that at ancther Time the King had ſuch ano- 
ther Writ againſt the Prior, i which he had the View, unles he ſaid that it 
was againſt the ſame Prior who had the View; tor it the ſame Prior had 
the View before, he ſhall not have it again; per Thorpe. Br. View, pl. 
49. cites 38 E. 3. 13. 

Io. Præcipe quod Reddat in D. The Tenant had the View, and the 
Writ abated, becauſe there was no ſuch Vill nor Hamlet in the jame County. 
The Demandant brought ancther Writ in N. The Tenant demanded the 
View, and had ir, notwithſtanding the firſt View, tor [they were 
ſeveral Places. Br. View, pl. 50. cites 38 E. 3. 24. 

11. It a Manor be demanded againſt me, except 1 Acre, and I have the 
View, and atter the Writ is abated, and another Writ is brought againit 
me [tor the Manor, ] I thall have the View. The Reaſon ſeems to be, 
becauſe there is more in the ad Writ than in the firit. Br. View, pl. 
23. cites 46 E. 3. 4. | 

12. Cui in Vita. The Writ was abated, inaſmuch as the Demandant in 
the Writ did not make mention of whoſe Demiſe he claim'd, where the Tenant 
had had the View twice before, and therefore the Tenant was ouſted of the 
View; bur it was agreed, that if he was grieved in this Caſe, that he 
may have a Bill ſeal'd of all this Matter, to have thereot Writ ot Er- 
ror. Br. View, pl. 103. cites 10 H. J. 8. 

13. In a Præcipe quod Reddat the Tenant demanded a View, and an 
Habere Facias viſam was awarded, and the Tenant came not to the Sheriff 
ts take the View ; if the Sheriff res this Matter, the Tenant thall ne- 

7 ver 
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ver have the View again; per tot. Cur. Goldsb. 44. pl. 23. Mich. 29 
Eliz. Hoo v. Hoo, 


(H) View. At what Time. 


Br. View, pl. 1. A 'I the Grand Cape return'd, if Demandant releaſes the Default, 
45. cites 8. C. A the Tenant ſhall have the View. 12 . 4. 19. b. 

Precipe quod 2. If one gages his Law of Non- ſummons, upon new Writ he ſhall 
e Gre have the Viet. 42 E. 3, 11. b. 16. ) H. 4. 8. 14 D. 6. 4. b. 


tle Grand ; : 
Cape, the Tenant gaged his Law of Non-ſummens, by which the I rit abated, and the Demandant broy he 


other Pracipe againſt him, and he demanced the View, and had it; for the Ley-gager is before 
the View in the firſt Writ, ard does not take the Conuſance of the Land; for he ought to be well 
ſummon'd before he ought to anſwer, be he Tenant or not; nota. Br, View, pl. 61. cites 24 E. I 
S. P. per ſuyn, and all the Juſtices, Br. Saver Default, pl. 26. cites 14 H. 6. 4 — . 


26. . g 0 8 
View, pl. 67. cites 8. C. Br. Jointenancy, pl. 25. cites S. C S. P. Per Finch. Ibid. pl. 14. Cites 
42 E. 3. 10. 


Br. View, pl. 3. After Day taken by Prece Partium, he ſhall not have the Vicw, 


23. Cites S. C. 46 E. 3. 4. 

Br. View, pl. 4. In Action againſt 5, ff 4 confeſs the Action, yet the 5th ſhall have 
46 the View of his Part. 12 D. 4 19 b. 

In Dexcer againſt ſeveral Perſons; ſome of them cenfeſſed the Attion, and others demanded a View. All the 
Tuſtices ſeem'd clear at the firſt that they ſhould have the View, inaſmuch as it does not vary in Din. 
tories &c. But according to 11 R. 2. and 46 E. 3. and 33 H. 6. to the contrary and 14 H. 6. ther 
were at length ouſted in this Action which is favour'd in Law bur the Court offer'd to ſeal a Bill of 
this Exception, which was not anſwer'd. D. 179. a. pl. 41. Paſch. 2 Eliz. Herbert v. Vernon. 


For nothing F. Tf Conuſance of Pleas be granted to a Franchiſe, and there Te- 
na Coney nant vouches a Foreigner, and theretore tor Failure of Right the Plex 
culy the Ort- revives in Bank by Re-ſummons ; the Tenant may have the View here 
ginal and tho' he takes Conulſance of the Land by the Boucher in the Fran 
Matter of Chiſe, becauſe this Cauſe of the Remover is not of Record here, 11 
Record can- By 4; 87. b. 


be tried 
by EEE And therefore, per Cur. he ſhall have the View. Br. View, pl. 42. cites S. C. 


6. But otherwiſe it had been if the Franchiſe had demanded Conu- 


ſance again, and the Demandant had alleged the Cauſe of Failure of 
Orig. is (et) Right by 22 Voucher * in the Franchiſe, and 'Tenanr had confeſſed it. 
11 D. 4. 87. b. 
Ata Man abates a Writ of Couſinage becauſe it was brought of 
the Poſſeſſion of J. B. Father of A. where A. was ſeiſed after the Death 
of J. B. yet in a new Mrit he ſhall have the View. 13 D. 4. 7. b 
See (G) pla. 8. Ik Writ be abated by Octendant tor talſe Latin, yet he ſhall have 
—2 Inft. 481. the Viel in the ſecond Writ, 13 H. 4. 7. b. 


— A has View in Præcipe quod redcat, and afcer abates the W rit for falſe Latin, or other Default 
apparent, he ſhall have the View in another Writ, becauſe the I arty there abated rhe Writ by Excep- 
tion, as Amicus Curiæ; for the Exception was apparent; but it the Tenant had abated it for other 
Cauſe not apparent, he ſhould not have had the View. Pl. C. 205. a. in Caſe of Stradling v. Morgen, 


cites it as held 5 E. 4. fol. 142. 


9. A an ſhall not have the View after Plea pleaded to the Action. 
„6. 55. | 
22 : 155 Alter the Delendant has pleaded that the Plaintiff is an Alien 


Fol. 30. born, and demanded Judgment it he ſhall be anſwer'd, he ſhall habe tix 
Diem, 


® —_ ry 


Anon. 


2 — — 21 ct ——— T I as 


— 


"= View. 56 
View, becauſe tho the Plea be to the Action, vet he has concluded Br. View, pl 
only to the Perſon, and fo it goes to that only. 3 B. 6. 55. Curia 4e, S G. 


- hi 
in Dower, the Tenant pleaded that the Demandant is Alien, Judgment if he ſhould be . 


the Demandant pleaded an Enablement by Act of Parliament 


11. In Præcipe againſt 2, if the one appears and the other makes De- Br. View, pl. 
fault, and he who appears has Idem Dies, and at the Gran Cape re- 68. cites S. C. 
rurn'd both appear, and he who made Default confeſſes the Action, the 32m fully 
other ſhall not have the View, becauſe by the Idem Dies given he had 
Time luffictent to take Motice of the Land. 14 U. 6. 5. | 

12. In Præcipe quod reddat againſt 2 Jointenants, if the one con- Br. View, pl. 
ſeſſes the Action the other ſhall not have the View after, becauſe it 5. ches 8. C. 
will be a Delay of the Judgment. 14 Þ. 6. 5. (But Quere, for it u z. 
ſeems that it would be good Reaſon to have the View; for upon this ©. — © 


he may take upon himlelk the intire Tenancy), Ibid. pl. $6. 
for they ought to agree in Dilatories, - Br. Dilatories, pl. 9. cites 14 H.6, 5. where Ye Io 5 to 


have been oftentimes adjudged lately that he ſhould not have the View, Ad quod Juſticiarii concorda- 
verunt. But adds, Quære Cauſam; for if the one will be of Covin, there is no Kcaſon it ſhould pre- 
judice the other. 


13. The Tenant cannot ſay that the Plaintiff or Demandant is an Infant, * Orig. is 
and pray that he be view d, but he mult rst plead a Bar, * viz. Releaſe (vide, 
of the Anceſtor with Warranty &c. and conclude that he prays that he le 
view'd. Br. View, pl. 93. cites 12 E. z. 

14. Precipe quod reddat againff 4, 3 appear'd, and demanded the 
View, and had it, notwithſtanding that the 4% made Default, and art 
the Day the 4th appear d, and the Demandant releaſed the Default, and he 
demanded the View and had it, and the others were eſſaigud; quod nota 
bene. Br. View, pl. 90. cites 40 E. 3. zo. 

15. Dower againſt 2, the one was ready to render Dower, and the other Br Dilatories 
pray d the View 3 and per Cur. they ought to agree in Dilatories, and 51, 4 cites 
therefore ſhall not have the View ; quod nota. Br. View, pl. J. cites“ 

H. 6. 21, 
gat”: And Onære of the Miſchief if the Demandant brings the Writ a- Br. Dila- 
gainſt thein by Covin, where the one has nothing and he is ready to ren- OD 2 4 
der. Br. View, pl. J. cites 33 H. 6. 21. 3 


| H. 4. 19. 
where the one conſeſſet the Aclion. Ibid. 


17. Precipe quod reddat, the Tenant demanded the View where the De- 
mandant and another who demanded Conuſance of the Plea were at Iſſue 
Whether the Land was within the Franchiſe or net, and therefore the Te- 
nant cannot have the View at this Time; tor it the Conuſance ſhall be 
granted, the View here is in vain, by which he was compell'd to join 
to one of them and to ſtay his View, and ſo he did, and join'd to the 
Demandant; quod Nota. Br, View, pl. rt. cites 35 H. 6. 24. 

18. Præcipe quod reddat again/f 2, the one impar'd and the other 
pray'd the View ; and per Fitzh. he ſhall have the View, and well; and 
yer it appears 33 H. 6. 21. that they ought to agree in Dilatories. Br. 


iew, pl. 1. cites 26 H. 8. 2. 

19. A View may be a/ter Imparlance, Jenk. 130. pl. 64. It was - 
mov'd whe- 
ther in Plca of Land a Man ſhall have the View after a general Imparlance; and the Court were of 
Opinion that he ſhould not, becauſe he takes upon himſclf Notice of the Land; and therefore he ſhall 
not plead Non-tenure or 8 after Imparlance. But Lennard Prothonotary, and other Clerks, 
held the contrary as to the View, by Reaſon of diverſe Precedents, D. 210. b. pl. 27. Hill. 4 Eliz. 
Mo 32. pl. 107. Trin. 3 Eliz. Dyer and Weſton denied a View to the Defendant, be- 
cauſe he had imparl'd ; whereupon Bendloe ſaid that a Diverſity was held letrreen [mparlance and Prece 
Partium or Dies datus; for by the Dies datus he affirms that he has Notice of the Thing in Demand, but 
not ſo by Imparlance. And Lennard ſaid he had ſeen Precedents of View granted in a Secta ad Mo- 
lendinum after Imparlance, and that it had been often done —— In a (Quo Permittat after Nn 
the 
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the Defendant demanded a View, and rul'd by the Court that he might. Hutr. 28. about the 16 or 
17 Jac, Brook v. Groves. | 


——_—— 


20. In Information for a public Nuſance the Jury found the Defendant 
griilty, yer becauſe it appear'd to be doubtful upon the Evidence, and that 
the ſury had not had the View, tho' very proper in this Caſe, the Court 
wiſh'd the Parties to conſent to let this Jury have the View, and to come 
to Trial again; and it was ſo done by Conſent. And this the Court did, 
becauſe it was a Ouieſtion of Right, and this Trial would be peremptory 
to the Defendant. 12 Mod. 626. Hill. 13 W. 3. Dom. Rex v. Clerk. 

21. Before a Rule is made tor a View, the Ven. facias muſt be return'd, 
and then the Court may make a Rule, that ſo many of the Pannel ſhall 
view the Premiſſes. 2 Salk. 665. pl. 3. Mich. 4 Ann. B. R. Anon. 


(I) View. Vs fhall have the Viezw. The Party or 


Jurors. 


1. Wi the Jurors ought to have the Diew, the Party ſhall not 
have the View. 8 5. 6. 27. 9 Þ.6. 41. b. 
2. In Aſſiſe ot Novel Diſſeiin, the Patty ſhall not have the View 
5 the 2 demanded, but the Jurors. 50 E. 3. 11. b. 9 0. 6. 41. 
+ 19 9. 6. 43 


3. Jn Writ of Waſte, the Jurors ought to have the View, and 
not the Party. 8 . 6. 27. 19 All. 6 


The Deten- 4. In Athie of Nuſance, the Jurors ſhail have the View. 50 E. z. 
dant ſhall 11. b. 6 J). 6. 41. b. 19 D. 6. 43. 19 Aff. 6. 


t have the | 
View in Aſſiſe of Nuſance before Juſtices of Aſſiſe, but the Jurors ſhall have the View there; Per 


Belknap. Br. View, pl. 52. Cites 50 E. 3. 11. Lut in Aſſiſe of Nuſance I icontiel, the Party malt 
have the View. Ibid, 


Br. View, 5. Upon Preſentment of a Nuſance, if Proceſs iſſues againſt thoſe 
pl. 72. cites ho have committed the Nulance, and after they are ar Iſſue with the 
S. C. King, the Jurors ſhall not have the View. 19 Aff. 6. 

See (C) pl. 6. In a Quod Permittat, the Jury ſhall not have the View. 19 


27. 28. In 
a uod Per- . g 1 
mittat the Jury have a View. 2 Salk. 458. in the Cale of Palmer v. Poultney. 


+ 


(K) View. Of what Thing a Man ſhall have 
the View. 


1. Na Curia claudenda for not incloſing his Houſe adjoining to the 


Houſe of the Jlaintiff, to the Nuſance of the Hoſe of the 
Plaintiff, the Defendant ſhall have the View ot noch Nous 29 


„3. 2T. 
2. In Aſſiſe in Confinio Comitatuum ſor Common appendant to his 


Franktenement in another County, the View ſhall be ot che Common 
and of the Franktenement, to which #c. 11 0. 4. 25. b. 


3. ft 


- 


* 
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3. It a Rent be iſſuing out of Land in one County, and a Diſtreſs is The Affe 
limited for it in another County, in Aſſiſe for it, it ſeems that only this _ be 
Land ſhall be put in View out of which the Rent iſſues. Contra x en 
E. 3. 21. b. Quare 31 Aff, 27. County ; but 


i if both the 
Lands be in one and the ſame County, both Lands ſhall be put in View. Br. Rents, pl. 22. cites 10 


Af. 4 ———Br. Aſſiſe, pl. 151. cites S. C. 


4 A Hundred is a thing not mainourable, which cannot be put in 
View; and therefore Aſſiſe lies not of it; Per Shard. Br. Aſſiſe, pl. 
zog. Cites 30 Aſſ. 5. | 

3. In ©uod permittat of a Way, the Detendant ſhall have the View of 
Walls which obſtrutFs the Way, and of the Way, and of the Lands to which 
the Way belongs. Br. View, pl. 10. cites 34 H. 6. 9. 10. 

6. And in Ouod Permittat of a Common of Paſture appendant, the Defen- 
dant ſhall have the View of the Land in which &c. and of the Land 70 
which it is appendant &c. Br. View, pl. 10. cites 34 H. 6. 9. 10. 


(L) View. at Thing ſhall be put in View. [And FS. 
How much. | e 


1. IN Aſſiſe for Rent iſſuing out of a Manor, the Manor ſhall be put 
in View. 1 D. 4. 2. 1 E. 3. 21. 
2. If Action [be] tor Rent, the Land out of which it iſſues ſhall be“ the Rent 
put in View, 1 . 4 2. 1 E. 3. 21. * _ 


View. Br. Aſſiſe, pl. 2. cites 3 H. 6. 20. 


3. Ik tbe King, upon Grant of his Fee Farm of a Vill, reſerves a 
Rent and Tenure, (as he map) and after grants over this new Rent re- 
ſexved, in Action for it by the Granree, the Vill ſhall be put in View; 
for the Rent iſſucs out of it by a Meſne. 1 0. 4. 3. b. See 3 0. 


6. 21. b. 


4. In Aſſiſe of an Office, the Place of the Office ſhall be put in Diew. 3r. Am, 

3 . 6. 22. 21 E. 3. 5. J. b. 22 0. 6. 10. pl. 2. cires 

5. [So] In Aſliſe of the Office ot the Serjeanty of the Church of Few 3 

* 2 8 e 
Nichol, the Church ſhall be put in View; for the Office ariſes out or“ . 
the Soil. 18 E. 3. 27. diſſei ed of 

the Profirs, 
he ſhall have Aſſiſe, and the Common Bank ſhall be put in View. Br. Aſſiſe, pl. 76. cites 22 H, 4 
9. 19. 

And where one is Cricr of the C. B. and Exchequer, and C B. is remc:ed to the Gounty of H, and thc 
Crier is diſſeiſed of th» Profits of CB there the Common Bank in the County of York ſhall be par in 
View; Per Newton d Paſton. Br. Aſſiſe, pl. 76. cites 22 H. 6. 9. 10 | | 

So where an Aſſiſe was brought De libero Tenemento in Weſtm. and the Plajnt was of the (fire of 
ere of the Philizers in CB. The Demandant made his Title in his Plaine, and alleged Seifin, by taking 
a Fee af 3 d. for a Capias againſt C. D. in a Plea of Treſpaſs The Place ere /e Plaimiff ſate, when 
le was firſt admitted to the Ofhce, was put in View. Dy. 114. b. pl. 6; Paich, 2 & 3, P. & M. Vaux 
v. Jcf#:ren, Lynton, & Keble 8. C. cited 8 Rep. 47 b. in Ich Web's Cate, 


6. [So] In Alliſe of the Office of Cheſter- Herald, the Place where the Brown! 2+ 
Chetter- Herald was at the Funerals of the Earl of Ercter ſolemmzed + © 


may be put in View. Tr. Ja. B. Feng Caſe, adjudged, 3 
b-;* My? very 


* * — 
TT ** 


. 4 
E 7.4 


Pr. View, pl. 5. Tf the Demand be of the Moiety, or 3 Parts, of a Manor, he ſhall 


$9. np I have the View of all the Manor. 11 0. 4. 19. 18 E. 3. 46. b. 


- 1, cites 11 Aff, 21. S. P. where the Demand is of Moities, or 3 &c. Parts; and alſo cites 16 Aſſ. 2. 


accordingly. 


Br. View, pl. 8. In an Action againſt 4, 3 confeſs the Action, and the other has 
46. cites 8. C the View ot his Part, he ſhall have the View of the 4th Parr through. 
out all the Land, and all the Land ſhall be put in View, 12 H. 


4. 19.Þ, _ |; . 
9. In Afſiſe of Darrein Preſentment the Jurors ſhall have the View 
of the Church. 11 0. 6. 4. | 
10. In an Affiſe of Common of Eſtovers, all the Wood ſhall be put 
in View. 22 0. 6. 10. b. : 
Br. my a 11. Tf a Sheriff of a County brings Aſſiſe of his Office, all the Coun- 
76. cites 8. C. ty ſhall be plit in View. 22 9. 6. 10. b. | 
Br, Nuſance, 12, In Aſſiſe Quare obſtruxit viam to his Franktenement, by levying 


4 2 _ of an Houſe, the Houſe, Franktenement, and Way ought to be view d. 


the Jury T1 I), 4. 26. 


ought to 
have the View ; per June; for the Nuſance ſhall be ouſted, and it may be that Part of the Way only 
is topp'd, and not the Whole, and then Part of the Houſe ſhall be ouſted, and not the Whole. 


13. In Afſiſe for ſtopping a Light by an Houſe levied, the Houſe 
levied, and the Franktenement to which &c. only ſhall be put in Viem; 
becauſe the Light cannot be put in View. 11 Þ. 4. 25. b. 
14. If the Demand be ot Land, and the View is granted, every 
3 Part of they Land ail be ſhewn = on. 22 E. 3. 8. b. 
In Atte the 15. So where the Demand ts ot an Houſe, every Parcel of the Houſe 
N ſhall be put in View. 22 E. 3. 8. b. 
Land in Length and 7 in Breadth, and 2 Parts of a Meſſuage, and the Moiety of 2 Parts of a Meſſuage, and 
6 d. Rent, with the Appurtenances in I. and that in the mean time the Aleſſuages, Land, and Tenements, 
out of <obich the Rent ariſes, be put in View. And lo the Cl-rwſe of the View differs from the other Part of the 
I rit, and yet good; for the whole Houſe ſhall be put in View. Br. Briet, pl. 273. cites 16 Aff. 2. 


And if Waſte be aſſen'd in every Room of a Hſe, the View of the Houſe generally is ſufficient. 1 
Le. 267. pl. 359. 25 Eliz. in C. B. Anon. 


16. But if the Demand be of a Manor, the Scite with the Appurte- 
ance Ou be put in View, and not every Parcel of the Banor, 2z 
+ 3+ 8. U. 
Br. Rents, 17. It Rent be granted out of uo Land, but certain Land is bound to the 
pl. 22. cites Diſtreſs, if it be Arrear, there in Aſliſe this Land ſhall be pur in View. 
S. C Br. Aſſiſe, pl. 151. cites 10 Aſſ. 4. 

18. Where the Demeſnes of the Manor extend into 2 Vills, both ſhall be 
put in View. Br. Aſſiſe, pl. 476. cites 15 Aff. 11. 

19. There is a Diverſity between Aſiſe of a Rent-charge, and Aſſiſe of the 
Office of Surveyor of Packing of all manner of Cloths, Lamb-skins, Thrumbs c. 
within the Liberty and Franchiſe of London; tor in Cale of a Rentcharge, 
every Parcel of the Rent charg'd ſhall be put in View; but in this Aſ- 
ſiſe of taking Packing &c. ot every Merchant, there the Perſon is charg d, 
and not any Land, and the Houſe in which the Merchandizes are, ſhall 
be put in View; Per Newton and Paſton. Br. Affiſe, pl. 76. cites 22 H. 
6.9. 10. 

20. Where a Rent-charge is granted of Land in 2 Counties, Aſſiſe does 
not lie; for every Parcel is charg'd with the whole, and 2/ the Land 
ought to be put in View; but it the Counties join, it lies by the Statute 
of 5 R.2. 10. Br. Aſſiſe, pl. 16. cites 22 H. 9. 6. 10. 

21. In Waſte, it was ſaid by Anderſon and Walmeſly, that if the Iſſue be 


join'd upon a Co//ateral Point, As where the Party centred as Deviſec or Exe- 
cutor, 
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cutor, yet the Frrors ought to have the View of the Place for the Damages 
iven, altho' the Waſte be confeſs'd ; for the Iſſue is tried by the 
erdict ; but otherwiſe if by Demurrer. But Glanvill was of a contrary 
Opinion; for it is not ſufficient to come and view any Part of the Land in 
Queſtion, as in an Aſſiſe; hut the Jurors ought to have the View of every 
Parcel, tor the affeſſing of Damages. 34 H. 6. 45. a. And if any of the 
Parties diſſuade the gon trom making a View, it is puniſhable in the 
no og tor hindering the Courſe of Juſtice, Noy 5. Lichfield v. 
anders. 
22. In Quod Permittat, the View was De Tenementis prædictis, which 
was as well of the Lands to which the Nuſance was, as the Lands which 
was the Nuſance. Hutt. 28. Brook v. Groves. 


(M) View. How the View is to be made. At what 
Place. 


t. PAM may make the View to the Jurors of an Aſſife there, 8. ani. 
where he may ſee the Land without approaching to ir, if he pl 350. cites 
dares not approach to it tor Doubt of Death. 38 Aff, 23. 8 W 
2. Note, that in making of the View it is not neceſſary to ſhew every ie g K. 
Acre, but may thew the Field, and that he claims ſo many Acres in th aField 1 5 
&c. and another Field, and ſo on; Quære inde, Br. View, pl. 10 1. cites 
Ir. Canc. E. 2. 
3. It the Jurors came near to the Land, but there is a Hill between them 
and the Land, fo that they cannot ſee it; yet the Law adjudges this a 
ſufficient View ; Per Knightley. D. 18. b. pl. 107. and not denied. 
4- In an Action of Waſte ot Waſte affign'd in a Wood, the Jury view'd the 
Wood only without entring into it; And it was holden, that the ſame was gut Meade 
ſufficient ; for otherwiſe it ſhould be tedious for the Jury to have had the Juftice ſaid, 


View of every Stub of a Tree which had been fell'd. 1 Leon 267. pl. Af 


359. 20 Eliz. in C. B. Anon. aſſien'd m 


ſeveral Corners of the N vod, then the Jury is to have the View of every Corner; but contrary where 


Waſte is aſſign'd in the whole Wood. 1 Le. 267 pl. 359. _— 
Slit. 


Fry ina H-£93m PD , L1#- 6.4, 2.2. 9. 2. 


(N) By how many it ought to be. 


t. IN Action of Vaſte, 6 oi the Jurors at leaſt ought to have the View. S P pr. 


Br. View, pl. 95. cites 9 H. 6. 66. Watt, of 
6. 55. 
2. In Affſe, 6 of the Jury ought to have the View, or ought to know the A be, 


Land; ſo that they may put the Plaintiff in Poſſeſſion, if he recovers, Br. m 4 
C 


View, pl. 89. cites 21 E. 4. 65. * and 22 


——Co. Litt. 159. (2) ſays it ought to be ſo whereſoever the Plaintiff is to recover Per Viſum 
Juratorum. | 
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3. 4&5 Ann. cap. 16. Enacts, That in any Action brought in the Courts 
at Weſtminſter, where it ſhall appear 7o the Court that it will be proper the 
Jurors who are ts try the Iſſues, thould have the View of the Lands or Place 
n Lueſtion, in order to underſtand the Evidence to be given at the Trial, the 
Court may order ſpecial Writs Diſtringas or Habeas Corpora, whereby 
the Sheriffs fall be commanded to have ſix our of the firſt 12 of the Furors 
therein naiued, or a greater Number, at the Place in Queſtion before the 
Trial, who ſhall have the Matters controverted ſbeum to them by 2 Perſons in 
the Writs, named and appointed by the Court ; and the Sheriff ſpall by a ſpe- 
cial Return upon the ſame, certify that the View hath been had according to 


the ſaid Writs. 


4. 3 Geo. 2. cap. 25. F. 14. Enacts, That where a View ſhall be allowed, 6 
of the Furors, or more (who ſhall be conſented to on both Sides; or if they 
cannot agree, ſhall be nam'd by the proper Officer of the Court, or, if nec! 


be, by a Fudge, or bythe Judge before whom the Cauſe ſhall be brought on t. 
Trial) ſhall have the View, and ſball be firſt ſworn, or ſuch of them as at- 
pear on the Fury before any drawing; and ſo many only as fhall be drawn, tn 
be added to the Viewers, as ſhall make up the Number of 12. 


(O) Puniſhment for not taking the View, and hort 
mquired, 


Br. Aſſiſe, 1. IN Afiſe, if the Defendant ſays that the Furors have not had theView, 
pl. 239. cites this thall be tried by Examination of the Furors /ingly, whether they 
S. C. That v⁵ade had the View, or knety the Land; ſo that if the Plaintiff recovers they 
the Jurors 3 1 - : A: nd 

themſelves may put him in Poſſeſſion &c. and ſo it is us'd at this Day. But 'tis faid 
ſhall be exa- there per Fiſher, that at Wincheſter they tried it by Triors, which 


_—— if is not uſual at this Day. Br. View, pl. 87. cites 22 Aſſ. 22. 
rac ave 
had the View, and not to try it by Triors. 


2. In Afiſe in A. B. and C. the Fury had made the View in A. and B. 
and not in C. and therefore every one was amerced to 20 8. and con- 
manded to do it againit the next Day, in Pain of 2ol. each. Br. View 
pl. 60. cites 29 E. 3. 50. 

3. In Aſſiſe, Array was challenged becauſe the Bailiff of W. had ſum- 
moned ſome and . them to have the View, and return'd others who were 
not ſummon'd nor had the View ; and becauſe the Bailiff was not preſent, 
the Under-Bailiff was examin*d upon Oath, and confeſſed it; by which the 
Fuſtices awarded Non emittas for the Defendant to the Sheriff to put them in 
«who had the View, and others. Br, Proceſs, pl. 182. cites 41 Aff. 26. 

4. In Aſſiſe, it is the Office of the Fuſtices to examine the Fury of the 
View, tor the Judgment is Quod querens recuparet per viſum Juratorum, 
which can't be without Error unleſs 6 have the View. Br. Aſſiſe, pl. 
394. Cites 21 E. 4. 65. and 22 E. 4. 16. 17. 

S.P. Brooke 5. In Afſiſe, the Court demanded the Jury, who appear'd ; and the 
— 9 Fury was examined by the Court ſeverally, whether they have had the View, 
not been exa- VH ſaid that they had not; wheretore a Day was given to them to have 
min'd if they the View by ſuch a Day upon Pain of 100 8. each, and a Day given o- 


_ 1 ver to another Term. Br. Aſſiſe, pl. 395. cites 22 E. 4. 34. 

nd, ſo 

that chey 1 F. put the Plaintiff in Poſſeſſion if he recover'd ; for then it ſuffices without the View, 
& habetur in Uſu, Br. Aſſiſe, pl. 70 cites 19 H 6. 43. ——S. P. D. 61, b 62 a. pl. 33. Paich. 38 H. 8. 
Pennington v. Morſe. 


(P) Pleac- 
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(P) Pleadings. 


I. H E Tenant can't ſay that the Plaintiff or Demandant is an Infant, 

aud pray that be be vieu d, but muſt firft plead a Bar, viz. Releaſe 
of the Anceſtor with Warranty &c. and conclude that he 2 that he be 
view'd, Br. View, pl. 93. cites 12 E. 3. and Fitzh. Aſſiſe 116. 

2. In Dower, the Tenant demanded the View; per Read, the Tenant In Dower, 
had nothing but by our Baron; And this was held a good Anſwer, Br. oe I 
View, pl. 34. cites 2 H. 4. 24. Flow, - the 
Demandant 
ſaid that the Baron enfeoffed the Tenant; Judgment if the View &c. and which Eſtate he continued the Day 
of the Writ purchaſed; and per Cur. it is a better Counter plea that the Tenant entred by the Baron with- 
out ſhewing by Feoffment, for he may enter by him diverſe Ways; as by Feoftment, Fine, Diſſeiſin, 
and Releaſe &c. Br. View, pl. 63. cites 9 E. 4. 6. 


3. In Dower, the Tenant demanded the View, the Demandant ſaid 
that he diſſeiſed her Baron, and fo in De ſon Tort demeſne, & non allocatur ; 
Contra of him who is in by the Baron, he ſhall not have the View; for the 
one Matter may make iſſne, and the other wot. Br. View, pl. 38. cites 7 
H. 4. 18. 

2 In Dower, if the Tenant demands the View, it 1s 6 goon Counterplea 
that the Baron died ſeiſed, and there per tot. Cur. the Tenant ſhall not ſay 
that he did not die ſeifed of the Land in demand, tor then he takes Conu- 
{ance of him; but ſball ſay that he did not die ſeiſed of any Land in the ſame 
Vill; and then well; tor Negativa nihil implicat'. Br. View, pl. g. cites 

H. 6. 3. 
9 5. Writ of Entry in Nature of Aſſiſe of Land and Rent, the Defendant as * &, in Pre. 
to the Land pleaded Fointenancy, and as to the Rent demanded the View of the © =o gn 
Land out of which the Rent ariſes ; and by the Juſtices, he ſhall not have Ne A le 
the View of the Land in Demand in this Action, becauſe he is ſuppoſed demands the 
to be in De ſon tort demeſne; but e contra of the Land out of which the View of the 
Rent is ifuing, by which the Nemandant ſaid that the Defendant is Land Unde 


* Pernor of the ſame Rent; Judgment if the View Ec. and a good Counter- eb; dk 
plea by the beſt Opinion. Br. View, pl. 10. cites 34 H. 6. 9, 10. * that 
be is Pernor 


of the Rent. Br. View, pl. 12. cite 35 H. 6. 39. 


6. In Treſpaſs, after Iſſue join'd the Parties, and the Fury appear d, and 8 P. Ibid. pl 
Day was given further Ouia quidam fecerunt viſum & quidam non, whereas 3 cites 
the Entry ſhould have been Quod. Aſſiſa remanet ca pienda pro defetiu Viſus ; and a1 E. 4 65. 


: dingly; 
becauſe *rwas not, therefore Error; per Brown, Fairfax, and uſſey z for by we) 
But Townſend contra. Br. Error, pl. 142. cites 3 H. J. 13. Quidam 


non fecerent 
Viſum, it may be intended that 3 or 4 have not had the View, whereas it is ſufficient if 6 have had it. 
And in this Caſe the Words being Quidam non fecerunt Viſum & quidam non venerunt, Ideo Aſſiſa 
remanet &c. it may be that 16 appear'd and the reſt did not, which is not material, And where 
the Entry was Quod Juratores impanellati comparuerunt & quidam non habuerunt Fiſum & quidam non ve- 
wrunt & ideo &c. The Comparuerunt & quidam non venerunt is repugnant, and therefore Error, 
Br. Affiſe, pl. $5. cites 15 H. 7. 16. 


. 
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(Q) Pleadings. Vat Plea may be pleaded after the 


View. 


Br if he had 1. I N Entry ſur Diſſeiſin as Heir, the Tenant ſaid that the Demandant 
e, has an elder Brot her alive, Judgment of the Writ, and the De- 
ie te. mandant ſaid that the Land in Demand ts Borough Engliſh, and the Tenant 
clared the ſaid that he had had the View, and becauſe the View was had before the 
Crſtom in = Count, therefore the Demandant ſhall have the Plea well enough; tor 


ya WAI 2 5 is Borough Engliſh. Br. View, pl. 99. cites It. Not. Temp. 


nant had de- 

wanded the 

View, and after pleaded that the Demandant had an eller Brother, there the Demandant ſhall not ſay that 
the Lard is Borough Eng'iſh, contra to the General Count; and ſo it ſeems that there ſhall be Genera! 
W vit and Special Count. Ibid. g 


2. Baſtardy was pleaded after the View, and good ; for it ſeems that 
this goes to the Action as well as to the Perſon. Br. View, pl. 85. cites 
18 E. 3. 34. 
* Miſprinted 3. — the View he ſhall not have Plea to the Writ, of which he ma 
for (E) 3- have Conuſance before, without the View, Br. View, pl. 85. cites 21 * l. 
3. 10. & concordar 12 H. 4. 1. 
Hr. Non- 4- As in Precipe quod reddat, the Tenant demanded the View, and 
tenure, pl. had it; and after ſaid by Attorney that he was Villein to F. F. and held of 


24 E +10. him in Villeinage, Judgment 3 And per Judicium, He ſhall 
&. P. Br not have the Plea that he is Villein, after the View; for he has Conu- 
View, pl. ſance as well before the View as by the View, whether his Perſon be x 


4, 5 4! Villein or not. Br. View, pl. 85. cites 21 * H. 3. 10. 
. = * 9 


but he my come in proper Perſon, and ſay that he is Villein, after the View, well enough. Note 
Diverſity. Br. View, pl. 8 5. cites 21 * H. 3. 10 & 19 E. 2. Fitzh. Villenage, 353. 
* Milprinted for (E) 3. 10. 


5, P. And a F. By which he ſaid that he held in Villeinage of F. S. Fudgment of the 
_— Writ. And a good Plea; for this is a ſpecial Non-tenure, which ſhall 


[nave and come upon the View well. Br. View, pl. 85. cites 21 * H. 3. 10. 
his Perſon be 


frank, therefore ſhall have this after the View; per Finch. Quod non negatur. Br. View, pl. 15 
cites 41 E. 3.9. 
* Miſprinted for (E.) 3. 10 


Br View, pl. 6. Pracipe of the Manor of Hannes. The Tenant, after the View, 

88. cites S. C. ſhall not ſay to the Writ that the Name ot the Manor is Harres, by reaſon 
of the View; but he may ſay upon it, that No ſuch Manor in the ſane 
County; Per Thorp; and the Tenant was compell'd to anſwer over. Br. 
Briet, pl. 224. cites 39 E. 3. 13. 

In Formedin, », In Formedon, after the View, the Tenant was not ſuffer d to plead to tht 

_ = . Writ by Default apparent in the Writ ; tor he had Novice of it betore the 

Tonare was View». N. View, pL. 13. cites 40 E. 3. 15. 

not ſuffer'd | 

to plead ro the Writ that the Demand ought to be / Name of a ojety, and not by Name of 20 Acres of 

Land the Motety of 40 Acres of Land, becauſe it was apparent to him before the View, and did come upon the 

View. Br. Brief, pl. 43. cites 40 E. 3. 38.-—— Br. View, pl. 41. cites 11 H. 4. 52. That in Forms: 

don, tho the Tenant has had the View, yet he may plead Matter apparent in the Writ, in Abatement of 

the Writ, after the View; per Hill. Quod non negatur. Br. Erick pl. 122, cites S. C. 


8. A 
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8. A Man may plead to the Writ for falſe Latin atter the View. Br. S P. And 


View, pl. 18. cites 41 E. 3. 21. and 42 E. 3. 23. 2 
thing apparent a Man ſhall plead it, after the View, to the Mrit. Br. Brief, pl. 57. cites 42 E. 3. 23, — 
S. P. br. Brief, pl: 163. cites 5 H 6. 34. 


9. Præcipe quod reddat of the Manor of H. The Tenant demanded 
the View, and had it; and after the View ſaid that there is H. without 
Addition, and H. L. with Addition, and the Tenements are in H. I. with 
Addition, Judgment of the Writ. And it ſeems there that he ſhall have 
this Plea atter the View, and that the Demandant oughr to maintain the 
Writ that they are in H. without Addition. Quzre; tor it was not 
plainly adjudged. Br. Brief, pl. 52. (53) cites 41 E. 3. 29. 
10. In Præcipe quod reddat, it the Tenant vouches, and the Vonc hee 
cemes and demands the View, the Vouchee ſball not ſay after that the Tenant 
had nothing the Day of the Writ purchaſed, nor ever after; per Opinionem. 
Nor in Formedon in Remainder, it the 'Tenant demands what he has of 
the Remainder, and the Demandant thews Deed, the Tenant ſhall not 
plead | Rouge nad alter; per Finch. Quod non negatur. Br. Eſtop- 
pel, pl. 38. cites 45 E. 3. . 
11. Colinage by A. and in his Count made the Deſcent from B 3B. 
and from B. to N. and from M. to A. now Demandant. Tank pray'd 
Judgment of the Writ ; tor it appears that he ought to have Writ of Boſal 
and theretore the Writ was abated after the View ; quod nota. And the 
Reaſon ſeems ro be, becauſe he did not make Count betore now, and 
now by the Count he has ſewn the Matter himſelf, which will abate the 
Wrirs quod nota, Br. Brief, pl. 74. cites 46 E. 3. 15. 
12. In Writ of Formedon, as Colin and Heir, the C nage was omitted Br. Forme- 
in the Nrit, and was expre/s'd in the Count, and therefore the Opinion of don, pl. 19. 
the Court was, that the Writ thall abate ; but becauſe the Tenant had 
had the View, and was efloign'd upon the View, and the Count was be- 
tore, and this Plea came upon the View, theretore he was awarded ro 
anſwer to the Wrir ; quod nota. Br. Brief, pl. 84. cites 49 E. 
3. 20. 
13. A Man may plead to the Juriſdiction by ancient Demeſne, aſter the 
View; for this is a Plea which comes upon the View. Br. Juritdiction, pl. 
18. cites 30 E. 3. 9. 
14. Dower in A. and B. and the Tenant had the View, and after came But he may 
and ſaid that there is no ſuch Vill, Hamlet, or Place known, ous of the Vill have Fun- 
and Hamlet in the ſame County, Judgment of the Writ. And becauſe he 7747 & 


did not rake it betore the View, he was ouſted of the Plea. Br. View, 3 
pl. 55. cites 19 H. 6. 10. for he knew 


5 Without the 
View whether there be ſuch Vill in the ſame County or not. Ibid. 


15. In Waſte alleg'd in B. in ſeveral Places there, the Iſſue was W he- ay if Waſte 
ther B. is a Vill by itſelt or not; by this Iſſue rhe Waſte is not denied, . gi 
and when the Fury ſay that they have wew'd every Parcel, they ſpall and + 3 
they ſhall not ſay after, that No Waſte done, or that there is no ſuch Parcel as of them the 


one of the Parcels is. Br. Waſte, pl. 10. cites 9 H. 6. 65. per Cur. Fury had not 


the Viee, 
of that they may find no Waſte done; per Dyer J. 1 Leon. 267. pl. 359. 20 Eliz in CB. 
Anon. | 


(R) Judgment. 


' 
} 
4 
| 
# 
. 
N 
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(R) Judgment. 


2 * I. UT in Vita againſt 5, 4 confeſs'd the Aion of the Demandant, and 
tae ny | the 5th demanded the View, and the Demandant recover'd 4 Parts 
And Hank of the 4, and the 5th ihall have the View by the Name of the 5th Part 
and Hull oft rhe Land, and all the Land ſhall be put in View. Per Skrene, If in 
ſaid, that in Truth the 5th be Tenant of the Whole, and be oufted of the 4 Parts by Exe- 


Precipe quod tian ſued, he ſhall have Aſfeſe ; tor he ſhall not be bound by Judgment 


dd : f 
. 2, given againſt Strangers, of the Land of which he himſelf is ſole ſeiſed; 


the one plead- & concordat 4 H. 6. 26. 14 f. 6. 5. But Judgment of the 4 Parts hal! 
— Fg gs! not ſtay here, unleſs he will take the intire Tenancy upon him, which Hank 
% and Hull agreed. Br. View, pl. 46. cites * 12 H. 4. 19. 


demanded the 
View ; the Demandant anſ<er'd to the Bar; and that if the one makes Default, the Demandant ſhall reco. 
ver Seiſin of the Land of the Moiety, and that if the 5th had taken upon himſelf the intire Tenancy 
of _ he ſhould not - had the View ot any Part; for he has taken Notice. Br. View, pl. 46 cites 
12 Hf. 4. 19. 


For more of View in General, fee Damages, Trial, (B. 2) (F) (I. 2) 
and other Proper Titles. 


(A) Vill. 


S. F., Ad- 1. B'. Intendment of Law every Pariſh is a Vill, unleſs it be ſhewn to 


bos Rich the contrary. Co. Litt. 125. b. (f) 


6 W. z. Wilſon v. Lawes. S P. And if it contains more Vills than one, the other Party mult 
ſhew it. Lord Raym. Rep. 22. S. C. 

As to Vils and Pariſhes, the Law originally took Notice of a Vill only becauſe the Diviſion of a 
County into Pariſhes was of Eccleſiaſtical Diſtribution ; but now, by Proceſs of Time, that Diſtinction is 
taken Notice of in Civil Affairs; per Cur. 2 Mod. 238. Trin. 29 Car. 2. C. B. in Caſe of Addiſon v. 


Otway. 


2. 'Tho' a Place nam d ſhall be intended a Vill or Town, yet always 
the Date of a Deed ſhall be intended to be a particular Place or Houſe ; and 
therefore if an Obligation bears Date at Antwerp &c. it ſhall be intended 
to be ſuch a Tavern in London, and not ſuch a Place beyond Sea. Arg. 
and granted per 3 Juſt. Lat. 4. 5. in Ward's Cale. 

3. If a Place be nam d generally, that Place ſhall be taken to be, and z#- 
tended a Vill. 2 Salk. 501. Mich. 10 W. 3. B. R. Vinkeſton v. Ebden. 

Every Vill muft have a Cunſtable; otherwiſe it is but a Hamlet; Per 
Holr Ch. J. 12 Mod. 180. in Caſe of the King v. Hewſon. 


For more of Vill in general, See Fines, Town and County, 
and other Proper Titles. 


* Y1lle, 


* Villein. RE 


* Of the 
$9: 6 * — Words Vil- 


lein and 
Villeinage, 
and the ſe- 


(A) By Conmnſance. 8 * 
116. a. b. 
117. b. 129. 


1. IN an Action brought againſt a Feme, if ſhe takes Baron pending Jr 
the Writ, the ſhall not be receiv'd afterwards to confeſs herſelf ef do. 


: menc'd aft; 
to be a Miek. T 18 All. 10. the Hader, 
: TR” Noab, when 
all Things <vere in Common ; and when they increas'd in Number Battles increas'd between them ; and 
to avoid Miſchief, it was ordain'd that none ſhould kill another in Battle, but that thoſe whom they vans 
9d ſhould be their Lalleins, to ule at his Pleaſure, or to kill them. And afterwards Princes ordain'd that 
none ſold kill them, tho" he evas his Villein. Br. Villeinage, pl. 65. cites Britton, fol. 4 
+ Br. Villeinage, pl. 35. cites 8 C. 


2. In a Nativo Habendo, if a Witneſs con feſſes himſelf to be a Vil- Br. Villein- 
lein ot che Plainriti, this (hail bind him and the Jfſue of his Body for => . 
ever. 19 D. 6. 32. b. Per New- 


ron. 
As if the Plaintiff, as he ought, offers in his Count to prove the Villeinage by the Couſins and Kindred of the 
Defendant, and thereupon produces the Uncles of the Defendant, «ho upon Examination confeſs themſelues 
to be Villeins to the * TART this Confeſf.on being entred of Record, dees fo bind, that albeir they 
were free before, they, and the Heirs of their Bodies, are by this Conteſſion Bond and Viileins 
for ever; for the Uncles came in by due Courſe of Law in an Alien depending in Court. Co. Litt. 
122. b. 


3. If a Man conteſſes himſelf to be a Villein to another, by this all Br. Vill-in- 
his Iſſue born afterwards ſhall be Viileins and J2icts, 11 . 3; Pl. 4% 


S. F. ches 

93. b. Lat. Ti: 

4- But not ſuch Iſſue as were born before. 11 0, 4. 03. b. Villeinage. 
5. In Action of Treſpaſs, it the Detendanr pleads Villeinage in the 
Plaintitf, and the Plaintiff confelles it, this ſhail make him a Dillein, 
tho it be in a Writ of Treſpaſs. 29 E. 3. 35. be 
6. Tf a Man be tound Villein in an Action in which Villeinage is 
pleaded againſt him, and Judgment be given upon it, this thall bind 
him and his Heirs to fay the contrary during the Continuance of the 
Judgment. 11 0. 4. 93. 18 E. 3. 32. (It feems it is intended that 


Title is made that he ſhall be Villein by Delcent.) 
7. But this Tha Ly his other Iſſue born before the Trial, wha 


are not Þeirs to him, becauſe they are Strangers to the Trial, and 


cannot have Attaint. 11 b. 4 93. 15 E. 3. 32. ADJUDgED, | 
8. 4 it is 3 * Title is made by Preſcription, hy 


which the Jſſue ſhall be alſo his Dilleins. | Tm 
Ar 122 — 1 acknowledge himſeli in a Gurt of Record to be @ This is in- 


Villein, who was not a Villein betore, ſuch a one is a Villein in groſs, 3 
Litt. S. 185. brounht 

150 C 6 
that made ſuch a Confeſſion, or where he is brought i=:0 Court by Courſe of Law; for if he cones in- 
to the Curt extrajudicialiy, and not by any due Courſe of Law, ſuch Confeſſion is without Warrant of 
Law, and binds not the Party, beczuſe the Court had no Warrant to take it. Bur if a Precipe be 


brought againſt one, he may confe!s himſelf Villein :o a Strarger, ard that he holds the Lards in Vit 


0 4 * - . 2 7 * C a * p — 7 T7 _—_— 2 — 
einge of him; and this ſnall bind him And if in tha! 12 the Demand in: reply, that he the Dar 
of 
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ot his Writ purchas'd was a Freeman, and thercupon Iſlue is taken, and he is tried to be free, yet be ſhall 
alt | illein to the Stranger, in Reſpect of his Confeſſion. Co. Litt. 122. b. (p) 


(A. 2) Villein [by Conuſance] Hoa. 


* Br. Vil- 1. . cannot be conkeſg'd in Court by Attorney, but in 
leinage, pl. proper PDerſon. 41 E. 3. 8. b. 21 E. 3. 10. f Contra 44 


18. cites k b 
S. C. . — K Oe 

Br Vil- ; | | 

leinage, pl. 9. cites 8. C. that it was admitted good, 2 Juſtices of the one Bench and 2 of the other 


being preſent; but Brook ſays, Quod mirum ! that he was receiv'd by Attorney. 


(A. 3) Villein. Th «how. 


I, 12 an Action brought againſt J. D. if he confeſſes himſelf to be a 

Willein to fuch a Bithop, rho” the Biſhop was dead at the Time, 
yet the Contefiton ſhall bum him; for he ſhall be a Villem to the 
Church. 18 E. 3. 55. | 


"ea 555.) (B) Villein. The Porter of the Lord over his Villein, 
— 


But he ſhall 1. I) E Lord map put his Villein in the Stocks. 26 E. 3. 74 
not maim Per Seton. 


his Villein; 
for if he does, he ſhall be indicted at the King's Suit; bat it ſeems he ſhall not have any Appeal of 
Mathem againſt his Lord ; for in ſuch Action Damages only are recoverable; ſo that after ſuch Re- 
covery the Lord may take them again from him. Li. S. 194. 


2. In Repleviz, the Defendant avow'd becauſe the Plaintiff was his Vil- 
lein, and held of him ſuch Land in Villeinage, and that the Cuſtom is that 
they ſhall pay ſo much for Marriage of his Daughter wit hout Licence, and tor 
ſuch a Sum &c. for marrying the Daughter of the Plaintiff without Li- 

cence, he avow'd &c. And Iſſue was taken that No ſuch Cuſtom &c. 
Quzre ; tor a Lord may take all the Goods ot his Villein, and need not to 

preſcribe to take a Fine. Br. Villeinage, pl. 8. cites 43 E. 3. 5. 
Br. Labour- 3. Treſpaſs of taking his Servant, the Detendant juftified inaſmuch as 
ers, pl. 3. the Servant was his Villein &c. And it was held no Plea unleſs he ſays that 
Peſo he had need of a Man of his Art, by which he ſaid that he had need of d 
1378. cites Shepherd, and the Servant was a Shepherd, and then a good Plea; for the 
. 8 P. Statute is rz Domini præferantur in Villeinis ſuis. Br. Villeinage, pl. 
_ 497; 49. cites 27 H. 6. 2. Heydon v. Paſton & concordat Gaſcoign in Treſ- 
H. 


"ws paſs 3 H. 4. 13. Quod nota. 


(q) Villein. 
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(C) Villein. Vat Things acquired by the Villein the 
Lord fhall have. 


I. 1 A Villein recovers a Debt agatnſt me, and before Execution J 
purchaſe the Manor to which #c. and make a Feoffinent, it 
ſeems that the DHilletn ſhall not have Erecutton againſt me; for it 
ſcems that the Debt was ertinct by the Purchale without Claim, for 
no Claim could veſt this in him, if the Judgment had been againſt a 
Stranger. Contra 12 H, 4, Execution 28, | 
2. The Lords ſhall have chat ot which the Villein was in Poſſeſſion. When the 
22 All; 37. Villein has 


an Eſtate of 


any Thing certain, the Lord ſhall have it. Co. Litt. 117. a. 


3. As ik a Rent be granted to a Villein, the Lord ſhall have it, for If che Vi. 
this is not a Choſe in Action, but in Poſſeſſion. 22 All. 37, lein is ſeiſed 


: 2 G 5 of it, th 
Lord ſhall have it. Br. Villeinage, pl. 37. cites no Book, but it ſhould be 22 Aſſ 37. as r 
And lo of Common certain, Eſftovers certain, and ſuch like. Co. Litt. 117. a. 


4. But the Lord ſhall not have Choſes in Action, becauſe he cannot Br. Vn. 
ſeile them. 22 All. 37. FLY leinage, pl. 
5. As if an Obligation be made to a Villein, the Lord ſhall not have „ b 
it. 22 All. 37. | Mould be 
6. So if a Covenant be made to a Villein, the Lord ſhall not have 2 4! z. 
it, 42 aff. 35. as here. 


: And Br. 
Choſe en Action, S. P. pl. 8. cites 22 Aſſ. 37.———Co. Lit. 117. a. S. P. becauſe they lic in Privity, 


and cannot be transſerr'd to others. 


7. The Law is the ſame of a Warranty. 22 Aff, 35. If a Villein 
wricha 
with Warranty Collateral, if this Warranty deſcends in his Poſſeſſion, ſo that the Party who Nghe ha, be 
barrable againſt him, then when the Lord enters, he may rebut by this Warranty; Contra if it be not de- 
ſcended before his Entry. And it ſeems clear that he cannot vouch by Warranty of his Villein; for he is 
not Aſhgnee, nor is he in in the Per, but in the Poſt. And note that Voucher is in lieu of Action, and 
Warranty is an Action real. Br. Villeinage, pl. 37. cites no Book, but ſhould be 22 Aſſ 3. 


8. A Frank Feme ſciſed of Land married a Vill:in and had Iſue, and then 
died, the T/[ue entred, the Lord entred upon him before any Feoffment, 
and after the Iſſue inteofled one whoſe Eſtate the Tenant had; quod nora. 
And therefore the Entry of the Lord is good if he be Villein, Br. Re- 


pleader, pl. 21. cites 22 H. 6. 19. 


(D.) / hat 


7. Villein. 


(D) „hat Things Purchaſed or Acquired by the 
Villein the Lord ſhall have. Tn Prejudice of a third 
Perſon. 


br. Vil- 2. FF a Villein and another Purchaſe, the Lord ſhall have a Moiets, 
lcinage, pl. 48 E, 3,17, T 


Tt. Cites 


43 E. 3. 16.8, C, 


Br. ws 2. But if Baron and Feme, the Baron being a Villein, purchaſe joint- 

cher ” 1 ly during the Covertare, the Lord ſhall not have this Land after the 

-, according- Ołuth of the Baron, tho he ſeiſed it during the Life of the Viilein, 

Iy; for if ne (ome . Ai Bae and F _— that the Ba- 
e Barov ron could not have barr d the Feme of any Part by Altenatton, 

had alien'd All. 6. Adjudged. . F i 


and died, | 
the Feme ſhould have a Cui in Vita of the whole. 


S. P. And 3. If a Villetn has a Common Sans Number, the Lord Il not 
the ſave habe it, becauſe then he may ſurcharge the Land, and fo — — 


Law of a 


Credy uncer- the Terretenant, Davies 1. Proxies, 2. 


tain grant- 
ed to a Villein, and ſuch like Inheritances. Co. Litt. 117. a. 


Br. Villein- 4. Ik a Villein within Age be in Ward by Reaſon of Land deſcend- 
bee. 2. ed ta him, the Lord of the Villein cannot ouſt the Guardian and 
that the Delkat his Eſtate, for the Title of the Guardian is Elder. Contra 
Lord may 40 All. 7. er Perſey. 


enter and 
ouſt the Guardian; Quod non negatur. 


"ER 7 s. If 100 yen ſeiſed of Land, confeſs herſelf to be a Nief of 
J. S. yet this ſhail not prejudice the Baron during the Coverture. 
0 ad. 10. F As 
6. If a Villein purchaſes and cauſes an Eſtate to be made to certain 
Feoffees to his Uſe, or to him and others to his Uſe, the Lord may enter 
as if the Villein alone had took the Eſtate. Br. Villeinage, pl. 48. cites 
the Statute of 19 H. 7. cap. 15. 


(E) Villein. By what Means the Lord {ball have the 
Things purchas'd. 


' Villein- I. Special Seiſure of G00Ds is ſufficient. 11 D. 4. 2. 

Br N | 

age, pl. 15. | 2. So it ſcems a general Seiſure ts ſufficient. Quære what 
cites 11 H. is intended by general Seilure, whether it be not Seiſure of Part in 
4.1. f Name of the whole. Contra xx Þ, 4. 2. 


that much 


t ſaid . 
3 general Seiſin, and that Rolfe imparl'd to it; and ſo Brook makes a Quære if Seiſing of Part of 


the Goods in the Name of the whole, ſhall be good; As upon a Livery of Seiſin of one Part, in Name 
of the whole in one and the ſame County; and ſays it ſeems that ir is. 


3. A 


— 
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3. A Claim only, of the Goods of the Villein, is not ſufficient in Law, 12 

but he muſt ſciſe ſome Part in the Name of all the Rejidue, or the Goods 

mult be within the View of the Lord, for the Claim and his View amount 

to a Seiſure, as the Claim of a Ward being preſent by Word is a ſufficient 

Seiſure, albeit the Guardian lays no Hands on him: And ſo note a Diver- 

ſity a a Claim of Lands or Tenements, and Goods. Co. Litt. 

118. b. 

4. In an Action of Treſpaſs or Detinue brought by the Villein, a Re- 


leaſe made to the Defendant by the Lord is a good Bar, tor that amounts to 
a Seiſure and Grant, Co. Litt. 118. b. 


(F) Villein. At chat Time the Lord may have the 
Purchaſe of his Villein, by Claim or othercviſe. 


I. DE Lord cannot ſciſe the Goods of the Villein after the Death 
ot the Villein. 3o E. 3. 22. b. Admitted. 
2. Ik the Villein makes his Executor, and dies, the Lord cannot 5 P. Co. 


ſciſe them in the Hands of the Executor. 3 HD. 4 16. Lin 118. b. 


leinage, pl. 14. cites S. C. Contra if Seiſer by Parol be made of the Goods or Claim of the Villein ; 
but Brook ſays Quere of the Claim. Ibid. pl. 50. cires S. C. that it was agreed that if the Villein 
dies before the Lord ſeiſes the Goods, the Lord ſhall not have them, but the Executors ſhall have 
them. Quod nota. Bur if the Lord claims the Villein in the Life of the Villein, and by Parol ſeiſes 
all his Goods, this ſuffices, tho* he did not ſeiſe them in Fact; Quod nota, by which the other ſaid 
that the Lord did not claim, Prout &c. and fo to Iflue. Br. Villein, pl. 73. if the Villein makes 
Executor, and dies before the Lord ſeiſes the Goods, the Executor ſhall have them, and not the Lord, 
cires 47 E z. 23. 


3. If the Villein of the King purchaſes Land, and aliens before Sei- S. P. Ard 
ſure, pet the King map leiſe it. 9 0. 6. 21. For Nullum Tempus en the Vil- 


; : lein buys 
OCCUITIC Regi. Litt. 40. | . Goods, and 

a ; felis them 
before the King ſeiſes them, yet the King may ſeize theſe Goods in who'e Hands ſoever they be, becauſe 


Nullum tempus occurrit Regi. Litt. S. 178. 


4. In Aſſiſe againſt 2, the one ſuid that he was the Villein of W. and held : P. Ibid. 
the Land ꝙ him in Villeinape, 7 of the Writ ; and the other plead- - ae 
ed to the Aﬀiſe. The Plaintiff replied that the Day of the Writ pure has d, r Brief, 
he «ho pleaded Villeinage was Tenant of the Franktenement, and pending the pl 283. cites 
Writ infeoff*d the ther nam'd in the Writ, at/que hoc that the Lord enter d >. C 
before any Debate aroſe, and demanded Judgment it the Writ ſhould 
abate; and a good Plea ; tor the Aſſiſe was awarded. Quod nota. Br. 
Villeinage, pl. 27. cites 24 E. 3. 64. 

F. The Ad of the Lau, as Deſeent or Eſcheat, may as well prevent If a Free- 
the Lord of his Entry, as the Act of the Party by Alienation. Co. Litt. 72» hath 


we, and 

118. b. afterwards 
by Confeſſion 
becomes Bond, and purchaſes Lands in Fee, and before the Lord enters he dies ſeiſed, and the Land deſcends 
to his Iſſue, which is free, in this Caſe the Lord ſhall not enter upon the Heir; and yet this is a Deſcent, 


and no Alienation. Co Litt. 118. b _ 
So if the Land ſo purchas'd by the Villein, eſcheats to the Lord of the Fee before any Entry made by the 


Lord of the Villein. Co. Litt. 118. b. 


6. If a Villein is diſſeiſed before the Lord enters, the Lord may enter into 
the Land in the Name of the Villein, and thereby gain the Inheritance of 


the Land: But if there be a Deſcent caſt, * as the Entry of the 8 
7 c 


{ 
| 
ö 


8 —— 
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0 be taken away, then the Vi/lein muſt recontinue the Eftate of the Land by 
Judgment and Execution, before the Lord of the Villein can enter. Co. 
Litt. 118. b. 


n. If a Nief hath Goods, and takes Baron, by this Gift in Law by 
Force of the Marriage the Lord is barr'd. Co. Litr. 118. b. 


(G) Villein. In what Capacity and Nature the Lord 
ſpall have thoſe Thins s. 


„S. P. Br. I. R. 4 Stud. 9:. and 33 D. 8. Sect, 194 The Villein of an 


Villeinage, * Executor purchaſes Land, the Executor enters, he ſhall not 
bg K have it in Jure proprt9, but to the nie of the Teſtator, and it ſhall 
Head lib. 2. be Aſſets, Com. Chap. Oalt, 292. Com. Barkly 235. ik the Vil 


cap. 18.— lein ot the King which he has in Right of his Crown, purchaſes Land, 
Co. Litt. and the King enters, he ſhall have and hold it in his Body Poltttck, 
1 . > F. And hy this Book, and 33 D. 8. Sect. 194 If a + Bithop who has a 
8 8 x D Villein in Right ot his Church, enters into the Land purchas'd by his 
1 S. p. Br. Villein, he ſhall hold it in Right of his Church, becaule he had the 
Villeinuge, VPillein en auter Droit. And by thts 33 . 8. the Law is the ſame 
1 * of the Villein ot a + Parion, Which he has Jure Eccleſiz; But it is 
Stud. lib 2 Other wile it they have the Dillein Jure PProprio. So it ts of Goods, 
cap. 18 3 Y. 4 16. 

&. P. Co. 

Lit. 8 b This Perquifite ſhall go to him and his Succeſſors. Co. Litt. 117. a. 

1 S. P. Br. Villetnage, pl 70. cites [»& & Stud. lib. 2. cap 18. So if a Villein comes to one as 
£xecutiy to a Biſhid, Parſon &c in Jure Eccieſie, and he purchaſes Land, the Executor enters, he ſhall nor 
have it in Ture Proprio, but as Executor, and ſhall be Aſſets; and if the Biſhop or the Parſon enters, 
he ſhall not have it but in jure Eccleſiæ, becauſe they have not the Villein in Jure Proprio, but in 
Auter Droit. Contra if they had had the Villein in Jure Propriv. Br. Villeinage, pl. 46. cites 
32 H. 8. 


Br. Villein- 2. 21 I), 6. 37. Per Paſton, Leſſte at Will of a Manor to which 
bens ca there are Villeins regardant, may enter into Lands purchas'd by the 
and ſays, Villeins, and ſhall have the Land in his own Right. But YBelverton 
Quod non Serjeant fatd that he ſhall enter in the Right of the Leflor. 
negatur.— 

S. P. Co. Littt. 124. a. b In Treſpaſs for claiming the Plaintiff as his Villein, the Defendant ſays 
that the Plaintiff is Villein regardant to the Manor of D of which W. B. was ſeiſed in Fee &c. and 
W. B. leas'd to him the Manor at Will; judgment if he ſhall be anſwer'd. And by the beſt Opinion 
Tenant at Will ſhall have the Plea, but the Leſſor not, Per Brian, till the Leaſe be determin'd; and 
Tenant at Mill ſhall have the Common appendant, and all Profits. And therefore it ſeems that he hall 
8 the Perquiſite of a Villein in Fee; for this is Profit. Quære. Br. Villeinage, pl. 25. cites 15 

4 323. 

And in Aſſiſe it was ſaid that Termor for Years, or for Life, or Tenant in Tail of the Seigniory, ſa! 
have ah e of a Villein who purchas'd in Fee, to them and to the Heirs of the Lord, notwithſtanding 
the particular Eſtate, becauſe it is a Perquiſite. Br. Villeinage, pl. 41. cires 5 E 4. 61.—8r. Eſtates, 

I. 42. cites S. C. S. P. Co. Litt. 12.4. a. b. — 8. P. as to the Tenant for Life or Years ; for they 
ve the Manor in [ure proprio pro tempore Br. Villeinage, pl. o. cites Doct & Stud. lib. 2. cap 
18. But Br. Villeinage, pl. 41. cites P. 18 E. 3. That if the Lord had nothing in the Seienory but in 

ure Uroris or in Fure Eccleſie, and he enters into a Perquiſite of the Villein, he ſhall be ſeiſed only in 

ure Uxoris or in Jure Eccleſiæ. Quod nota. Br. Villeinage, pl. 41. cites 5 E. 4. 61. 


S. P. Co. 3. If Baron ſeiſed of a Villein in Right of his Wite, enters into the 
Bur 724 Þ Purchaſe of the Hillein, he ſhall be ſeiled of it in Right of the Feme, 
Purchaſe be AND nut in his own Right. 18 E. 3. 29. b. Admitted, 


after Iſſue 


had, then the Baron ſhall have the Perquiſite to him and his Heirs, becauſe by the having Iſſue he ls 
intitled to be Tenant by the Curteſy in his own Right. g 
(H) Nn. 
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(H) bat Eſtate the Lord ſhall have in them. 5) 
— 


1. IT. 39. Ik the Villein purchaſes Land in Fee or Fee- tail, the 
Lord may enter into the Land, aud ouſt the Villein and his 
I>cirs for ever. 

2. But the Com. Walſingham, 555. 557. is dubious, if the Hil- In this Caſe 
lein purchaſes Ettace-Tail, whether the Lord ſhall have a Fee deter- 0 
minable, or only for Life of the Hillem. But there it is put by the %% . 
one Party, that if the Lord, atter he has enter d, will manumit the terminat!: 
Villein, and after the Dillein has Jffue and dies, the Iſſue ſhall ouſt 7 e 44- 
the Lord. But Or. æ Stud. 90. b. 91. the Lord ſhall have the in %% % 
tire Property of the Goods, and the whole Land and Eſtate for , Je 
Lite, and of the Eſtate⸗Tail and Fee Simple which the Villein had. , Beh, and 
And it the Leſſee for Lite or Bears, or Erecutors of the Vlllein, the abſolute 
enter into the Lands purchaſed by the Villem in Fee, they ſhall have 1 
Fee. Pertin's Sect, 94. in the Do- 


nor. Co 
Litt. 117. a. * S. P. Co, Litt. 117. a. 


(I) Ir what Nature. 


r. B. & Stud. 90. The Lord ſhall not have the Land purchaſed 

in lieu of the Villein, becauſe he has the Villein continually ; 
but he ſhall have it as a Profit coming by means ot the Villein. Per⸗ 
kin's Scct. 94. The Lord ſhall have the Land as a erquiſite, by 
reaſon of another Thing. Com. 292. The Villein is ſaid to be the 
Caute that the Lord ſhall have the Land purchaſed. 


(K) Villein. What Act will be an Enſranchiſement. 
Act in Law. 


I. If my Niet marries a Freeman, by this ſhe is free; for a Lord Where 2 


cannot have Treſpaſs for taking her from him at any Time at . 


f cence 0 
ter the Marriage. 46 E. 3. 6. 1 
ries a Free- 
man, and the Lord makes a Feoff ment of the Manor to which bis Nief was Regardant, and the Baron dies, 
he Feoffee may take her within the Manor, as it ſeems there. Burt it is ſaid there, that he cannot take 
bo out of the Manor, unleſs by Warranty of the Feoftor. And ſo it ſeems that by the Marriage and 
Licence ſhe is made in Groſs. Quære. Br. Villenage, pl. 23. cites 29 Aſſ. 34. 


2. Ik a Nief marries a Freeman, this ſhall not be any Enfran- Ce Line 
chiſement after the Death of the Baron. 21 fſſ. 25. Admitted, + A, 


ſhall be only during the Coverture, unleſs the Lord him{clf marrics his Nief, and then ſome hold tt: 
Ne ſhall bes for ever. Ibid. 137. b. S.P. F you at 


3: Tf -- 


— — 
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Br. Villen- 3. Tf mp Villein goes into ancient Demeſne, and ſtays there by a 
«ze, pl. 29- Year and a Day, it ſhall be an Enkranchilement. 39 E. 3. 6. 
5 b. But the Lord may ſeiſe him in the ancient Demeſne within the Year and Day; and if after the 
Year and Day the Villein ſtrays out of the ancient Demeſne, the Lord may ſeiſe him out of it within 
the Year and the Day. Br. Villenage, pl. 68. cites 12 E. 1. | 

The Reaſon of this was in reſpect of the Service be did to the King in Plowing and Tillage of the Demeſnes, 
end other Lahti urs ef Husbandry, for the King's Benefit. And herewith _ old Books, which ſay, that 
this Immunity was ſomerime granted by common Conſent to the King for his Profit, and for the Help or 
Ea'c of his Villeins. Co. Litt. 137. b. 


4. The Law of Scotland agrees with this. Skene Regtam Majeſta- 
. tem, 36. b. Verl. 17. 
Br. Yes 5. But a Villein map be Regardant to a Manor which is Ancient 
"SF" Demeſne. 39 E. 3.6. 


that this is no Infranchiſement, becauſe their Lord is always in Poſſeſſion. 


1 6. Aſjiſe againſt a Feme Sole, who pleaded that fe is Villein to F. NM. and 
held ot him in Villeinage, judgment ot the Writ. The Plaintiſf replied 
that ſhe eſpouſed 7. C. a Freeman, pending the Writ &c. and therefore 
awarded good. Br. Briet, pl. 45:. cites 18 Aff. 10. 

7. It Tenant in Tail of a Manor, to which a Fillein is Regardant, diſton- 
tinues the Manor, and has Itiue and dies, and the Dy/continuee infeoffs the 
Villein of the Manor cum Pertinentiis, the Iſſite in Tail cannot enter, but 
is put to his Formedon ; and it he &rings Furien and recovers the Manor, 
| he may ſeiſe the Villein, and the Recovery of the Manor is no Manu- 
[ million; tor he cannot ſeiſe the Villein before that he has recover'd the 

Manor. Br. Villenage, pl. 58. cites 24 E. 3. and Fitzh. Tit. Diſcon- 

tinuance, 16. 
* Br. Vil. 8. It a Villein gets Sein and Unity of Peſſeſſion of the Manor, to which 
leinage, pl. he was Regardanr, this is an Enfranchiſement; and if he be once frank, 
42. cites 12 he cannot by common Intendment, become Villein after; tor Exfran- 
E. 4. 2. S. P. chiſement fer an Hour, by lawful Title, will ſerve for ever; and this leems 
when it is by Grant of one that has Authority to infranchiſe him; bur it it 
is by Tenant tor Lite, “ in Tail, or tor Years of a Seigniory, it will not 
8 but only during their Intereſts. Br. Villenage, pl. 47. cites 33 H. 

„ 

But after the 9. I'wo Coparceners, and the one inter-marries with the Villein, this 
Deceaſe of Villein and his Feme ſhall not have Nuper obiir againſt the other Copar- 


_ 2328 cener; for the Villein is not infranchiſed by this Inter- marriage, and 
Ee nal. 


Co. Lit. thereſore is not able to bring the Action againſt the other Parcener. Br. 
136. b. Villenage, pl. 64. cites New Nat. Brey. fol. 223, 


———ͤ 


(L) Villein. Yat A of the Lord ſhall be an En- 


franchiſement in Law. 


It the Lord 1. I F the Lord infeoffs his Villein of Land by Deed, this is an El 


makes a 


Feoffment to franchilement, 24 E. 3. 3 2, Adnitted. | 
bis Villein of 2. So it ſhall be, tho' the Feoffment be without Deed. Contra 
any Lands 24 E. 3. 32, Per Wilby, 

or Tene- | 

ments by Deed, or without Deed, in Fee-Simple, Fee-Tail, or for Term of Life or Years, and delivers to 
him Seiſin, this is an Infranchiſemenr. Litt. S. 206. 

* Br. Villeinage, pl. 52. cites 8. C. Per Wilby, that if the Lord infeoffs the Villein without Deed, 
it is no Infranchiſement. But ſays Quære inde; for Littleton in his Tenure of Villeinage is clearly 
contrary. 

3. It 
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1. If rhe Lord makes 70 his Villein an Obligation of a certain Sum of For when 


Money, or grants to him by his Deed an Annaity, or lets to him 2 his Deed __ * 
Lands or Tene ments for Term of Years, the Villein is infranchiſed 


— 


Litt. Villein to 
S. 205. have an Ac- 

tion againſt 
him, as for Debt or Annuity & or gives to the Villein a certain or fix'd Eſtate in Lands, Tenements, 
or Hereditaments, as a Leaſe for Years, this amounts te an Infranclſ iſement, not only during the Years, 
but for ever; and albeit the Leaſe be made to the Villein <ithozt Deed, yet it is an Infranchiſement for 
ever. Co. Litt. 137. b. (u) 


4. If the Lord makes to his Villein a Læaſe of Land or Tenements, to 
hold at Will of the Lord, by Deed or without, this is no Infranchiſement, 
becauſe he hath no Manner of Certainty or Surety of his Eſtate, but the 
Lord may ouſt him when he will. Litt. S. 207. 

5. It Lord and Villein are, and a Man /eaſes to the Lord for Life, and 
aſter grants the Rever/ion to the Villein, and the Lord Tenant for Life at- 
torns, this is no Intranchiſement ; tor he does not give any thing to the 
Villein, and he cannot otherwiſe come to the Reverſion than by his 
proper Attornment. Br, Villeinage, pl. 75. cites 11 H. 7. 13. 


(M) Villein. Lat will be an Enfranchiſement of a RS 
Villein. — 


1. F F a Writ be brought againſt Lord and Villein of Land purchas'd Br. Villein- 
by the Villein, and in Curia they vouch in this Manner, A. , vl 3. 

Lord Simul cum prædicto D. Villano ſuo ab omni Beneficio libertatis es & G 
præcluſo vocantur ad Warrantum (tC. this is not an Enfranchtſe- 
ment; but 17 he ſuffers the Villein to vouch generally, it would be 
otherwiſe. 33 Þ. 6. 1. b. | 

2. In France (here every Lord may make Knights) if the Lord of 
the Villein makes him a Knight, this 15 a Manumiſſion; but other⸗ 
wile it is if another Lord makes him a Knight. Maſter Selden Libro 
Titles of Honour 318. b. 

3. In the Laws of the Conqueror, (publiſh'd at leaſt under his 
Name) Si quis Servum ſuum liberum velit tacere, tradat Vicecomiti per 
manum Dextram in pleno Comitatu & quietum illum clamare debet de 
Jugo Servitutis fue per Mlanumiſſionem & oſtendat ei liberas Portas, & 
vias & tradat illi Libera arma, ſcilicet, Lanceam & Gladium, deinde 
Liber Homo efficirur. Selden's Titles of Honour 327. 

4. It the Lord gives to the Villein Cloaths or Money tor his Expences, 
this is no Iafranchiſement. Contra if he /ez/es Land to him for Years ; 
for this is Intereſt in the Land. But Sufferance or Azreement that the Vi!- 
lein ſhall take of a Stranger, is no Infranchiſement. Br. Villeinage, pl. 
75. Cites 11 H. 7. 13. 

5. It a Lord manumits his Villein cum tota Sequela ſeta, this is no Manu— 
miſſion tor the Sons and Daughters born be fore the Manumiſſion clearly 
becauſe they are Villeins in Poſſeſſion, and fo ought to have ſpecial 
Words for them, notwithſtanding theſe Words Procreata & Procrean- 
da. Br. Villeinage, pl. 26. cites 15 H. J. 14. Per Frowike, Vaviſor, 
and Hasket. 

6. Doubtleſs, by the ancient Common Law, a Re/rlence for a Tear and 
a Day within any free Buroug h, made = Party free of that Burough ; 

7 ane 
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A 


and tho? he was a Villein before, he thence forward became a Freeman. 
11 Mod. 189. in Caſe of the Queen v. the Mayor &c, of Hereford, 


(J) Bringing of Actions. What Action brought by the 
Lord will enfranchiſe. 


Br Villein- 1. Ta Villein recovers Damages in Treſpaſs, for claiming him [| as] 
age, pl 44 his Villein, it the Lord brings Writ ot Error, this ts not an En- 
Ab Co franchiſement. So if he brings Attaint; for this ts to defeat the 
Litt, 127, b. Judgment. 18 E. 4. 6. b. 

2. If a Villein recovers Debt or Damages, and has the Boly of the Defen- 
dant in Execution, and after he who is in Execution purchaſes the Manor 
to which the Villein is regardant, the Detendant upon this Matter may 
have Audita Ouerela, and thall be diſcharg'd our of Execution; and the 
Suit of the Audita Querela is no Infranchiſement, as it ſeems there. Br. 
Villeinage, pl. 61. cites 41 E. 3. and Firzh. Tit. Audita V 18. 

3. If I am zntitled to recover Damages for Land, and the Tenant infeoffs 
my Villein and another, the Damages thall be loſt for the Moiety ; and 
therefore I ought to enter into the one Motety, and ſhall have Action 
of the other; and if he infeoffs the Villein alone, the Damages ſhall be 
loſt ; for it the Lord impleads his Villein, he is manumitted. Br. 
Damages, pl. 176. cites 48 E. 3. 16. 17. 

The princi- 4. It the Lord ſues againſt his Villein a Precipe quod reddat, if he re- 
pal Reaſon covers, or ig Nonſuit after Appearance, this is a Manumiſhon ; tor that he 


hereof 15, might lawtully have enter'd into the Land without Suit. Litt. S. 208. 
for that by 


this Suit be g | 
enables the Villein to be a Perſon able to render Jim the Land by Courſe of Lax, whereas the Lord without any 
zuch Suit might have enter'd. Co. Litt. 138. a. 


5. $0 if he ſue againſt his Villein an Action of Debt, or Account, or of 
Covenant, or of Treſpaſs, or of ſuch like, that is an Infranchiſement; 
tor that he might impriſon the Villein, and take his Goods without ſuch 
Suit. Litt. S. 208. 
6. But it the Lord ſue his Villein by Appeal of Felony, where he was 
indicted of the ſame before, this ſhall not infranchiſe the Villein, ' rhe 
Matter _ be found againſt the Lord; tor that the Lord could not 
have the Villein to be hang d without ſuch Suit. Litt. S. 208. 
For if the 7. But if the Villein were not indicted of the ſame Felony before the Ap- 


Villein be peal ſued againſt him, and afterwards is acquitted of this Felony, ſo as he 
not firſt in- D © 2 13 4 5 VI ©» 
dicted of it, 72c9ver Damages againſt his Lord for the falſe Appeal, then the Villein is 
then upon Intranchis'd, becauſe of the Judgment of Damages to be given unto him 
the Acquit- againſt his Lord. Litr. S. 208. 
ral of the 
Villein, the Villein ſhall recover Damages againſt the Lord by the Statute of Weſtm. 2. Quia multi per 
malitiam &c. and conſequently ſhall be enfranchis'd ; bur if the Villein be formerly indicted of the 
Felony, then tho? the Villein be acquitted upon the Appeal, he ſhall recover no Damages againſt the 
Lord; for whenſoever the Lord giveth to the Villein a juſt Cauſe of Action, he is infranchis'd ; and there- 
fore if the Lord kills his Villein, his Son and Heir ſpall have an Appeal, and thereby his Heir ſhall be _ 
Ar * the Offence of the Lord gave to the Heir a juſt Cauſe of Action againſt the Lord. 
Litt. 139. b. | 


(N. 2) What 
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(N. 2) hat Action] againſt the Lord by the 
Villein [will be an Infranchiſement.] 


[1] 2. If; a Villein recovers Damages in Treſpaſs againſt the Br. vn. 
Lord tor clatming him as his Villein, and the Lord Dow dinge, pl. 
Error and the Villein brings Debt upon the Judgment, the Lord may wy 
anſwer to it; and it ſhall not be an Enfranchiſement, becauſe it de- Lin 12 b. 
vom the Judgment, and ſhall be reverſed with it. 18 E. 4. 6. 
, it + 
2, It Lord is indebted to a Freeman, who makes the Villein his Exe. He ſhall not 
cutor and dies, the Villein thall have Action of Debt againſt his Lord, de <vfran- 
as Executor. For it is to the Uſe of the Teſtator and not to his own 2 F 
Uſe, and the Lord may tate the Villei nage by Proteſtation, and then the this Action 
Pleading ſhall not infranchiſe the Villein. Br. Villenage, pl. 3 1. Cites becauſe he 
Old Tenures, tol. 2. _ og 
Lax to the Uſe of the Teftator, and not to his own Uſe. Co. Litt. 3 * 


3. The Lord upon a Writ of Covenant brought by the Villein levies a Fine 
to his Villein of Land which is ancient Demeſne ; the Lord of whom the 
Land is holden reverſes the Fine in a Writ of Deceit ; albeit the Autho- 
rity and Juriſdiction of the Court is diſproved, and that the Lord of 
che Villein ſhall be reſtored to the Land given by the Fine; yet it is an 
Infranchiſement, tor that he anſwered to the Writ of Covenant and the 
Fine was voidable and not void. And thereſore being once an Enfran- 
chiſement it cannot be avoided by the reverſing of the Fine. Co. Litt. 
138. b. 


(O) Villein. Enfranchiſement. What Act judicial will 
make it. 


I. 12 Action brought by the Villein againſt the Lord, if the Lord 
emparles tt is att Entranchiſement. 22 E. 4. 46. 
2. Tf the Villein ot the Demandant be vouch'd, it the Demandant 
does not counterplead it, this will be an Enfranchiſement, becaule the 
Proceſs ſhall be made between the Oemandant and the Youchee, 
and the Effoign lies againſt him. 48 E. 3. 17. Wy 
3. In Action by the Villein againſt the Lord, ik the Villein em- g., yi. 
parles, and the Entry is by the Aſſent of the Parties, this ſhall be ant leinage, pl. 
Enfranchiſement. 9 Þ. 6. 67. r. cites S. C. 


4. But otherwtle it is if the Court gives an Imparlance. 9 D. 6. CA 
69: 167. 


5. In an Action by the Villein againſt the Lord, if the Lord makes Br. Vil- 
a full Defence before he makes a Proteſtation of the Villeinage, this wang, 72 


will be an Enfranchiſement, tho he makes a roteſtation atter⸗⸗ 
Py for this Proteſtation is void, when he has admitted him able, 
14 +. 6. I * 


6. In 


BNA Villein. 


6. In a Writ of Nietty, if thc Plaintiff be b Atorne 
* ſhall be enkranchiſed, for he ought to be "in Perſon, 260 . 


70. | ES 
In Præcipe 7. In an Action by the Villein againſt his Lord, if the Lord makes 
quod reddit, Attorney againit the Plaintiſf before Iſſue tender'd, this thall be an En- 


the Tenant 


ſa id that the fr anchiſement, becauſe he ought to be in proper Perſon. 26 E. 3. 76. 
Plaintiff is WR 1 FR | | 

his Villein But it alter Iſlue render'd upon the Villienage the Lord makes 
regareant to Attorney to purſue the Iſſue tender d, this is not an Enfranchiſe- 


his Manor 


of D. Judy. ment. 26 E. 3. 76. 
ment if he 
ſhall be anſwer'd ; ard the other ſaid that the Plaintiff had made Attorney againſt him as againſt a Free. 


_ Sed non allocatur; but he may plead the Plea well. Br. Villeinage, pl. 30. cites 39 E 
* 
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9. If a Man be nonſuited in Nativo Habendo, the Villein by this is not 
iniranchiſed, but Contra ot a Retraxit. Br. Villenage, pl. 66. cites the 
Regiſter 87. 


(P) Villein. At cat Time he may be ſeiſed. 


Br. Vil- 1. OE Lord cannot ſeiſe his Villein in the Preſence of the King, 
leinage, pl. 27 Al. 49. 

38. cires S | : ; 5 ; 
As if the Villein be a Prieſt of the King's Chapel, the Lord cannot ſciſe him in the Kirg's Pre 


ſence, for that is a Protection to him. Co. Litt. 137. b. 


2. The Lord cannot take his Villein out of another's Service, without 

firſt giving Notice of the Villeinage. Br. Vulleinage, pl. 13. cites 50 E. 
21. 

3. It a Villein be made a ſecular Chaplain, yet his Lord may ſeiſe him 
as his Villein, and ſeiſe his Goods & c. Bur it ſeems that if the Villein 
enters into Religion, and is profeſſed, that the Lord may not take nor ſeiſe 
him, becauſe he is dead in Law. Litt. S. 202. 


— 


— 


(Q) Villein inſranchiſed. [By] hat Judgment. 


1. IF Villein brings Aſſiſe againſt the Lord, who pleads Villenage in 
him, and ir be found againſt him, and judgment the reupon, this 
ſhall make him frank during the Continuance of the Judgment. 49 
E. 3. 48. Þ. 18E. 3. 32, 
2. And ſo his Heir thall be frank by if. 18 E. 3. 32. | 
3. Ik a Villein brings Action againit the Lord, who pleads Ville- 


nage in him, and this is tound againſt him by Verdict, che younger 
Iſſues of the Villein, betore born, thall have Advantage thereof as well 
as his Heir, lo long as the Judgment continues; for the {Plaintiff 
is privy to it, and may have Attaint. Contra 18 E. 3. 32. 


(R) Plead- 
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(R) Pleadings &c. 


5 —— 8 


1. IN Aſſiſe the Defendant ſaid, that he was Villein of W. F. and held the S in Aſſiſe 
L Tenements of him in Villeinage, 1 of the Writ ; and the ct Mort- 
Wrir was abated; quod nota. Br. Villeinage, pl. 32. cites 8 Aff. 14. j — 478 


12 | d that he 
was Villein of the Lord of R. by which he took nothing by his Writ. And ſee that he did Ley that be 
held of kim in Villemage. Br. Villeinage, pl. 33. cites 11 Al. 12, 


2. Treſpaſs of Goods taken. The Defendant juſtify'd by Command of his 
Maſter, to whom the Plaintiff” is Villein, de ſon tort Demeſne ; and this is 
no Plea for the Plaintiff, without anſwering to the Villeinage. Br. De fon 
tort &c. pl. 23. cites 22 E. 3. 98. Bur that contra it is Anno 49 E. 3. 2. 
Tir. Iſſue 6. 

3. In Præcipe quod reddat the Tenant ſaid, that the Demandant is 
his Villein, regardant to his Manor of D. Judgment it he 1thall be an- 
ſwer'd; and the other ſaid that the Tenant had made Attorney againſt 
him, as againſt a Freeman; & non allocatur. But he may plead the 
Plea well, by which the Demandant ſaid that his Grandtather was Baſ- 
tard and Adventiff ; but ſhall not have both, by which he ſaid Baſtard 
only. Br. Villeinage, pl. 3o. cites 39 E. 3. 36. 

4. InScire Facias it was ſaid per Belknape, That Frank and Adventife 
was a good Plea in ancient Time where Villeinage was pleaded ; contra 
at this Day. But per Thorp, It is a good Plea at this Day; Quere inde. 
Br. Villeinage, pl. 5. cites 40 E. 3. 17. 

5. In Precipe quod reddat the Tenant cannot ſay that he is Villein to 
J. D. and holds of him in Villeinage, F. D. not named, Fudgment of the 
Writ, by Attorney; tor a Man cannot bind himſelf to be Villein, as this 
Plea thall do, by Attorney; bur ſhall have it in proper Perſon, and before 
the View ; tor he has Notice before the View it his Perſon be Villein 
or not. But he may ſay atter the View, that he holds in Villeinage &c. 
tor it is a ſpecial Non-tenure, and he may hold in Villeinage, and his 
Perſon frank; and this per Finchden. Br. Villenage, pl. 6. cites 41 
E. 3. 16. 

6 In Aſſiſe of two Acres, the Defendant ſaid that he was Villein of 
H. H. and held the Land of him in Villeinage, judgment of the Writ. 
Plaintiff replied that Tenant of the Franktenement the Day of the Writ pur- 
chaſed, priſt; & non allocatur; tor it is not warranted by rhe Statute, 
by which he ſaid that Frank and of Frank Eſtate the Day ot the Writ 
purchaſed, and found for the Detendanr, but that the Lord did not med- 
ale with this Land, And yet, by the Opinion of the whole Court, the 
Writ ſhall abate, by which the Plaintiff was nonſuited, and yet the 
Lord was not ſeiſed, nor made Claim. Br. V illeinage, pl. 40. cites 43 
Atl: 1. 

7. In Treſpaſs it was pleaded by the Defendant, that the Plaintiff is his 
Villein, Fudgment if he ſhall be anſwer'd. Ahd the Plaintiff ſaid that bis : 
Grandfather was Adventiſt, and born at D. in another County, and was | 
frank, and pleaded a Fine levied by one who was then Lord of the Ma- | 
nor, to which he is claim'd as Regardant, and the Anceſtor of the De- 4 
fendanr, fo that he who is Ad ventiff cannot paſs; and it was held that i 
thoſe Matters are double; and after the Iſlue was taken, it the An- 
ceſtor of the Plaintiff was Adventiff or Not. And there it is ſaid, that 
it is a good Plea, where a Man is claim'd as Villein, to ſay that ſuch a one 
his Anceflor was a Baſtard, Judgment if he ſuall be recerved to plead Pit 


leinage in him &c. Br. Villenage, pl. 7. cites 43 E h 
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586 Villein. 
8. In Treſpaſs the Defendant pleaded Villeinage in the Plaintiff, Judg- 
ment if he thall be anſwer'd ; and the Plaintiſf proteftando that he and 
all his Blood are frank, and for Plea that he is Baſtard; priſt. Br. Vil- 
leinage, pl. 19. cites 19 H. 6.11. | 
9. In Treſpaſs of Chattles taken, the Defendant pleaded Villeinage in the 
Plaintiff, and the Plaintiff ſaid that he is a Baſtard. Markham ſaid, To 
this he ſhall nor be received; for Eſpouſals took Effect between J. and 
M. at D. which continued all their Lives, Within Which Eſpouſals the 
Plaintiff was born and begotten; judgment if he ſhall be received to ſay 
that he is a Baſtard. Newton ſaid, All may ftand with Truth; tor ic 
may be that the Father was beyond Sea by 7 Years, and he born in the 
mean time, and then all your Plea is true, and yet he is a Baſtard, 
Markham ſaid, Then we ſay over that he is Mulier; & non allocatur, 
withour ſaying and not Baſtard; and pray'd that all be enter'd; bur 
Mulier, and not Baſtard, was enter'd only, and no more, Br. Vil- 
leinage, pl. 20. cites 19 H. 6. 17. 
to. Villein ſhall be intended always in the Service of the Lord, except 
ſpecial Matter be ſllie wn to the contrary ; per Newton and ſeveral; but 
{cveral to the contrary, and therefore Quære. And per Portington, If 
a Man beats my Viliein who is nct actually in my Service, T ſhall have Treſ- 
paſs, Quod M. nativum & ſervitium meum verberavit, per quod Servitium 
ſervientis mei per magnum tempus amii; and recover Damages for the 
Time that he might have been in my Service; 1or I might have call'd 
him to my Service at my Pleaſure. And in Treſpaſs Quod Villanum & 
Servientem meum cepit, the Defendant may juſtify inaſmuch as he was 
Vagrant, and that he retain'd him according to the Statute. But where it is 
uod V1llanum & Servientem meum in Servitio meo exiſtentem, there he 
ought to anſwer over to the Service, Br. Villetnage, pl. 24. cites 22 
H. 6. 30. 32; 
II. 10 Tre paſs the Defendant pleaded that before the Treſpaſs, at the 
Time of the Treipaſs, and after, ke and his Feme were ſeiſed of the Manor in 
2 Uxoris, to which Manor the Plaintiff was Villein regardant, and the 
Feme and all her Anceſtors, and all the/e whoſe Hate ſhe has in the ſame 
Manor have been ſciſed of the ſaid Plaintiff, and his Anceſtors, as Villeins 
regardant to the fame Manor Time out of Mind, and becauſe he did 
not ſay that they are yet ſciſed of the Maner &c. therefore ill; for it 
may be that they have alien'd the Manor after; quod Perſey conceſſit. 
And Quzre if he thall not ſay hat the Villein is yet Villeiu alſo; for it 
may be that he was Villein, and is now manumitted. Quzre; or if it 
hall be intended till the other pleads it; and ſee Librum Intrationum 
thereof. Br. Villeinage, pl. 4. cites 35 H. 6. 12. 
12. If a Lord leaſes the Manor, to which Villeins are regardant, to 
J. S. for Years, and a Villein brings Action againſt the Leſſee, he may plead 
the Villeinage againſt him, as the Lord himſelf might before the Leaſe. 
Contra of Leſſee at Will of the Manor, becauſe he has it only at Will; per 
Littleton. ure of the Tenant at Will. Br.-Villeinage, pl. 43. cies 
14 E. 4. 6. 
* 3. 1 * Treſpaſs againſt C. for taking his Horſe &c. C. pleaded that he is 
D. 233, ſeis'd of the Manor of D. to which P. is a Villein regardant, and that he 
pl. 32. Paſch. and all thoſe &c. have been ſeiſed of the Plaintiff and his Anceſtors, The 
it Eliz. Plaintiff replied that he is free &c. abſque hoc that the Defendant Sc. were 
* ſeiſed of the Plaintiff Sc. as of Villein regardant ; and the Iſſue is found 
Jury found for the Plaintiff. And upon Motion in Arreſt of judgment, it is rul'd 
a ſpecial that the Traverſe is well taken; and cires * Dy. 283. accordin ly. And 
Verdict, by Hubbard, it a Man hath not Seiſin of a Villein in groſs within 6 
Plaintiff and Years, he ſhall be barr'd by 32 H. 8. of Limitations in e habendo; 


his Anceſtors for Liberty is favour'd; Bur yet of a Villein regardant the Seiſin of the 
M.a⸗nor 


Viſitor. 558 
Manor to which &c. is ſufficient Seiſin of the Villein. Noy 27. Hill. were ſeis d 
15 Jac. C. B. Pigg v. Caley. of the Ma- 
| | _ | | nor Time 
out of mind, and that they were ſeis'd all the Time of the Anceſtors of the Nefendant as Villeins re- 
gardant &c. till the 1 H. 5. But whether ſuch Seiſin of the ſaid Manor be Seiſin in Law of the Defen- 
dant and his Anceſtors, from the ſaid 1 H. 7. till the Writ of Aſſiſe brought, they pray the Advice of 
the Court &c. and if adjudg'd in Law a Seiſin, then they-find for the Plaintiff ; if otherwiſe, for the 
Defendant. But this Point was not adjudged, — Mo. 90. pl. 223. S. C. ſays that 3 Juſtices 
were of Opinion that Judgment ought to be given for the Plaintiff, but Walſh e contra; but for other 
Reaſons they did not give Judgment on this Matter And. 14. pl. 31. S. C. accordingly, by 3 
orgs againſt 1, that as to the Matter of the Verdict, the Plaintiff ſhould have Judgment: for they 
eld that Seiſin of the Manor is Seiſin of the Defendant, as Villein ; but for other Reaſons Judgment 
was not given. Bendl. 189. 192. pl. 229. S. C. accordingly. 


For more of Villein in general, See Voucher, and other 
Proper Titles. 
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I. S. Guardian of the Hoſpital of R. brought Aſſiſe againſt the Br. Depoſi- 
© Archbiſhop of Tork and W, P. and made Plaint of 2 Meſſuages and ton, pl. 10 
2 Acres of Land, and one of the Meſſuages was the Hoſpital ; for he could 2 N 
net have Plaint of Chappel, or ſuch like, but of a Meſſuage; and the © N 
Biſtcp by Bailiff pleaded Nul turt; and the other ſaid that the Plaintiff was Lord Ray m. 
Guardian, and before the Writ brought was deprived by the Ordinary in his 1 75 
Vitiration for Default ſonnd in him, and after the Archbiſhop who is in Pa- & BI We 
troa made Collation to M. P. the Detendant, of the fame Hoſpital, and B R. in the 
demanded Judgment oft the Writ brought by the Name of Guardian, Caſe of 
where the Plaintiſf is deprived, and the Defendant is Guardian, Judg- Philips v. 
ment &c. and it is ſufficient, without ſhewing who is the Ordinary that N (Xe F 
_ 2 - g the Caſe 
vilited ; by which the Plaintiff ſhewed that King E. 2. by his Charter Gc. ot Exeter 
gave to him the Guardianſhip for his Life, to hold as Franktenement, and College in 
tent a Writ to the Eſcheator to put him in Seifin, who did ſo; and that one e 
of the Meſſuages is the Hoſpital, which is Lay-fce, and the Guardian pays ,, hols by 
his Tithes, to the Pariſb- church, and is tax'd among J.ay-people, and not; Juft. that 
among Clerks ; and the Charter runs, that the King had given the Guar- a College” 
dianthip of the Hoſpital, ut ſupra 3 That the Advowlon belongs to him, NE 1 — 8 
by reaſon of the Poſſeſſion, the Archbiſhoprick of York being void, and 904 Cores. 
in his Hands. And it was ſaid that this thing cannot be Spiritual, unleſs ration of the 
by one of theſe 2 Ways, viz. becauſe he has Poſſeſſion Spiritual, or Cole fame Na- 
lege and Covent; and he has neither the one nor the other; and there- _ : 
fore is not within the Viſitation of the Ordinary. And per Herle, every 4 hoy , 
Hoſprial is viſitablè either by the Patron, becauſe all is in Lay- fee, of by the took rhe 
Ordinary, becauſe it is Spiritual; and if he be viſited and deprived with- Difference 
out Authority, the Aſſiſe lies. And after it was faid that the Ordinary 8 
had no Buſinèis to meddle with this, which may paſs by @ Gift of the that fa Lay- 
Lay Patron, without Inſtitution and Induction. Per Herle, it is true it it man be Pa- 


had been by Name of a Meſſuage and Land, but now it is given by Name tron of an 
of 
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Hoſpital, he of Guardian of an Hoſpital, where by common Intendment an Hoſpital is 
may viſitit, viſitable; and G. Scrope accordingly, and after by Conſent the Aſſiſe 


2 was awarded at large. And per Shard, Hoſpitals are Things amortia d 
) , 


upon good and nam'd according to the Manner of their Foundation; ſome to be viſited 
Cauſe, the by the Patron, as of a Lay Perſon, and ſome by the Ordinary; and there 


Maſter; but ae ſeveral Hoſpitals which are viſitable by Lay Perſons who are their 
Mi who Patrons. Br. Alliſe, pl. 138. cites 8 Aff. 29. & 31. 
juſt Cauſe, 
and by Colour thereof the Maſter be ouſted, he ſhall have an Aſſiſe, becauſe the Common Law will 
not permit any Perſon griey'd to be without Remedy. And tho' the Founder had an abſolute Power 
over his Foundation, yet he could not exclude the Juriſdiftion of the Common Law, no more than if a 
Man ſhould deviſe Lands between A. and B. and his Intent was, that if any Difference ſhould ariſe be- 
tween them about the Lands, it ſhould be determin'd by J N. without Proceſs, this Appointment 
would be vain, and the Party griev'd might have his Remedy by the Law. Beſides, that the Law 
vill not allow any Cuſtom, which in any Manner may tend to the Support of arbitrary Power, accord- 
ing to Litt S. 212. Co Litt. 141 and for this Reaſon will not permit the Viſitor to be without Con- 
troul. And for theſe Reaſons they were of Opinion, that they had here Juriſdiction (the whole Mat- 
ter being found ſpecially) to examine and correct the erroneous Proceedings (it they were ſuch) of the 
Viſitor. But they agreed, that if the Ordinary deprive a Maſter who is Eccleſiaſtical, without juſt 
Cauſe, he ſhall not have an Aſſiſe, becauſe he hath other Remedy by Appeal; and cited 8 Aff. 29. 31. 
13 Rep. 750. D. 209. Coveney's Cale, D. 273. And Holt Ch. J. agreed that a — and Hoſ- 
ital are of the ſame Nature; but as to the ObjeCtion that the Maſter may maintain an Aſſiſe, he ſaid 
bo could not, becauſe he is not ſole ſeiſed. And ſo he ſaid was Hale's Opinion often heretofore ; and 
therefore he denied the Opinion in Coveney's Caſe, and Bagge's Caſe, to be Law, as Hale Ch. J. had 
often done before; beſides, that thoſe Cafes are grounded upon an Error; for they rely upon the 8 
Al. 29. 30. tor warranting that Opinion, whereas in Truth the 8 Aſſ. does not warrant any ſuch Opi- 
nion——4 Mod. 116. and 124. in the S. C. of Phillips v. Bury, the Caſe of 8 Aſſ. is cited by the 
Name of Shirax's Caſe; ard Holt Ch. J. gives for Reaſon why that Caſe of Shirax is not applicable 
to the preſent is, becau'e he having a Donative, and ors, Fa ang by the Archbiſhop of York as Or- 
dinary and Viſitor, and another being collated, the Queſtion was, Who was Viſitor? And it appear'd 
plainly it could not be the Archbiſhop, becauſe the Matter was not ſpiritual ; that it was in the Caſe of 
a Lay Hoſpital which had ro ſpiritual Peſſeſſion; it was neither College nor Convent, and therefore 
the Aſſiſe was held good, which proves nothing in the Caſe of a ſpiritual Corporation; for if the De- 
privation had been by a proper Viſitor and one who had a lawful Juriſdiction, his Sentence would have 
been final, and no Aſſiſe could have been brought to examine it. 


2. If an Archbiſhop be conſtant Viſiter, he may vilit and compromiſe 
Things done in his Predeceſſor's Time. Per Pemberton Ch. J. 2 Show. 
171. pl. 163. Mich. 33 Car. 2. B. R. in Caſe ot the King v. Alſop. 
He has tHe 3. It there be a Viſitor, B. R. has no Furiſdiftion ; tor he is like a Jule 
* n choſen by themſelves. 2 Show. 170, The King v. Alſop. Per Dolben |. 


can be no ſaid to be ſo reſolv'd in Dr. Roberts's Caſe, per Hale Ch. J. 


Appeal from 
him, and it is almoſt an arbitrary Power; Per Pemberton Ch. J. Ibid. Appeal lies from a De- 
privation by a Viſitor as Ordinary, but not as Patron. Parl. Caſes 46. in Caſe of Phillips v. Bury. 


4. The Viſitor ſhall determine all that relates to Perſons that are of the 
Foundation, but he has no Power before a Perſon is made a Member ; 
Per Holt Ch. J. Cumb. 238. 5 W. & M. in B. R. The King v. Preſi- 

dent &c. of St. John's College, Oxon. | 
The Caſe F. Where'a Founder of an Eleemoſunary Foundation appoints a Viſi- 
ef Philips v. tor, and /imits his Furiſdiction by Rules and Statutes, if the Viſitor in 
. any Sentence exceeds thoſe Rules, an Action lies againſt him. But otherwiſe 
where he miſtakes in a thing within his Power, tho? in this Caſe there 
be not any Appeal over; Per Powell Juſt, 2 Lutw. 1566. in the Caſe 
of Gwynn v. Poole, ſays this was agreed not only by the 3 other Iuſ- 

tices, bur alſo by the Ch. J. in the Caſe of * Exeter College. 

6. Where the Poor (who are to have the Charity) are not incorporated, 
but Truftees, according to the Caſe in 10 Co. there is no Viſitatorial 
Power, becauſe the Intereſt of the Revenue is nor veſted in them ; bur 
where they,who are to enjoy the Benefit of the Charity, are incorporated, there, 
ro prevent all perverting of the Charity, there is by Law a Vi/rtatorial 
Power; and it being a Creature of the Founder's own, it is all the Reaſon 
in 


in wary be - _ he _ his Heirs ſhould have that Power, unleſs wy 
evolve it elſewhere. in. 484. Trin. 6 W. & M. in B. 
Ch. J. * or of * „ W 

7. The mon Law takes no Notice of Viſitors, but they were intro- 
duc'd by the Canon Law. Reſolved by 3 Judges. Bur Hol- Cb. | oy 6. n 
that Viſitation was not introduc'd by the Canon Law, but of Neceſſity 2222 
was created by the Common Law. Ld Raym. Rep. 78. Trin. 6 W. & over to us 
M. in B. R. in Caſe of Phillips v. Berry. _ — 
| VILA 
Per Ld. Ch. Baron Gilbert, Hill. 12 Geo. 1. in Caſe of Birmingham A— _ 


— 


8. Where the King is Founder, his Majeſty and his Succeſſors are G. Equ. 
Viſitors; but where a private Perſon is Founder, there ſuch private Per- = 178. 


ſon and his Heirs are, by * omg of Law, Viſitors. Per Ld. C. wok Ao 
Rep. 326. pl. 93. Hill. 1925. Eden v. Foſter. ; mingham 
hool, — 


Sel. Chan. Caſes in Lord King's Time 36. S. C. 


9. But tho' this Viſitatorial Power did reſult to the Founder and his 
Heirs, yet the ＋ might veſt or ſubſtitute ſuch Viſitatoria! Right in 
any other Perſon or hits Heirs. 2 W ms's Rep. 326. Eden v. Foſter. 

10. But they conceiv'd it to be unreaſonable and of miſchievous Conſe Where Go- 
vence, that where Governors are appointed, theſe, by Conſtruction of vernors or 
aw, without any more, ſhould be Viſitors, and ſhould have an abſolute Fryer OS 

Power, and remain exempt from being vi/ited themſelves. 2 \V ms's Rep. accountable, 


326, Eden v. Foſter. | it muſt be 
intended 


chere they have the Poxvey of Government only, and not where they have the legal Eſtate, and are intruſted 
with the Receipts of the Rents and Profits, which would be of moſt pernicious Conſequence ; and ſuch 
Privilege might of itſelf be a Temptation to a Breach of Truſt ; Per Lord C King, aflilted by Lord 


Ch. J. Eyre, and Lord Ch. B. Gilbert. 2 Wms's Rep. 326. 327. Eden v. Foſter. 


11. Aud that (in the principal Caſe, where King E. 6. founded a School, G. Equ. 
and by Letters Patents appointed perperual Governors thereof, enabling NC. 178. 
: 5 . Birmingh 
gham 
them to make Laws and Ordinances tor the better Government of the School 
{aid School, but noexpreſs Viſitor appointed, and the legal Eſtate of the Caſe, with 
Endowment was veſted in theſe Governors) the Werd Governor did not of it- the Opinion 
ſelf imply Viſitor; and to make ſuch Conſtruction againſt the common and 4 - — 
natural Meaning ot it, and when ſuch ſtrained Conttruction could not bert, agg. 
be for the Benefit, but rather ?o the great Prejudice of the Charity, would ant to the 


be very unreaſonable, and would be making the King's Charter operate Lord Chan- 


. 5 — E II * 
to a double Intent, which ought not ro be. Ibid. 324. 326. Eden v. Sed Giles 
Fofter. i in Chan. 
in Lord 


King's Time. 36. S. C. argucd. 


12. Power given to Commiſſioners or Governors of Charities, to make 
By-Laws, muſt be intended for the better regulating and preſerving the Cha- 
rities given, and not for the overturning of them; and it the Commiſſion 
(or Letters Patents conſtituting them Governors) give any larger Power, 
they would be void only pro tanto. And notwithſtanding ſuch Power as 
above, ſuch Schools or Charities may be viſited. Per Lord C. King, al- 
ſiſted by Lord Ch. J. Eyre, and Lord Ch. B. Gilbert. 2 Wms's Rep. 


327. Eden v. Foſter. 


For more of Viſitor in general, See Mandaimus, (B) Prero- 
ative, (C. t) (D. f) &c. and other Proper Titles. 
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Una & eadem &c. 


(A) One and the fame Pefſon or Place. 


1. IN Præcipe quod reddat, if the Tenant prays Aid of him in the Rever. 
fron who comes in Perſon ready to join, it is a good ue for the Te- 
nant to ſay that he who offers is not the ſame Perſon. Br. Itlues Joines, pl. 
78. cites 7 H. 6. 45. | 
Centra if it 2. Treſpaſs ot entring into his Houſe and breaking his Cloſe in D. the De- 
had been feudant [aid that the Place called the Houſe and Cloſe, is one and the ſame Place, 
in Precite and not diverſe ; Judgment of the Writ, and no Plea to the Writ by 
No of * ' Award ; tor he may ſay Not guilty to the one, and juſtify to the other. Br. 
Diverſity ; Briet, pl. 185. cites 22 H. 6. J. 
for in the | ; ; 
one Caſe the Thing ſhall be recover'd ; contra in the other. Br. Ibid. 
Orig. in 3. Scire facias againſt me, and another of the ſame Name appears, the 
the Year- Plaintiff may ſay that he is not the ſome Perſon, and the other ſball net 
we "4, :; have traverſe to it, for he has Advantage thereof; & tor this is a Diſcharge 
eſt Diſcharge to me in this Action; Per Danby &c. Br. Miſnomer, pl. 56. cites 8 
n ln Tue , Goods the Defend led himſelf by G 
cel Action n Treſpaſs of Goods the Defendant intitled himfe t of J. & 
&c. _ gave Colour to the Plaintiff, and the Plaintiff ſaid Ac 7. 2 
Plaintiſ was one and the ſame Perſon, and net diverſe; and to the Plea 
pleaded by the Manner &c. [nul Ley &cc.] and a good Replication; tor 
it ftands with the Bar; 2 uota; and theretore the Detendant may take 
thereof Iflue. Br. Replication, pl. 52. (bis.) cites 13 E. 4. 7. 
5. Treſpaſs by Dean aud Chapter, it the Defendant pleads Leaſe of the 
Dean by a ſtrange Name and gives Colour, the Plaintiff may ſay that this 
Stranger and the Dean are one and the ſame Perſon ; and conclude with De- 
murrer, and good. Br. Replication, pl. 55. cites 21 E. 4. 
Contra if he 6. It in Fræcipe quod reddar of the Manor of B. &c. the Tenant pleads 
pleads a Fine a Fine, Recovery &c. of the Manor of O. he ought to aver that the one Mauor 
or Recovery and the other are one and the ſame Manor. Br. Pleadings, pl. 143. cites 
of the afore- 33 H. . 


ſaid Manor 


of B. For this Word aforeſaid, is in Effect an Averment that "tis all one. Ibid. 


Goldsb. 111. 7. Debt againſt &. the Defendant and his Wife Executrix of M. late of 
pl. 18. S. ©. London, Taylor; the Detendanrs plead a Recovery againſt them by F. S. by 
accordingly, the Names of G. and Eliz. his Wife Executrix of W. of London, Barber-Sur- 
_ — be geon; and that ultra the ſum recover'd they had nothing &c. and upon 
intended the This it was demurred, and adjudged no good Plea, becauſe they zock 
ſame Perſon, no Averment that W. Taylor and W. Barber-Surgeon were the ſame 
bur rather Perſon, Cro. E. 127. pl. 2. Hill. 31 Eliz. B. R. Hooper v. Go- 
the contrary. merſal. 

8. In Debt, the Defendant pleaded Utlawry in the Plaintiff at the Suit 
of B. in London; the Plaintiff replica, that he was of the Pariſh of V. and that 
there was another of the ſame Name in the ſame City and Pariſh, who was out- 
law'd at the Suit of B. abſque hoc, that he was oulaw'd at his Suit, Excep- 

tion 
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tion was taken to this Traverſe, becauſe he did not ſay Abſque hoc, that he war 
eadem Herſaua; but it was anſwer' d, that where a Man is outlaw'd upon 
meſne Proceſs, and never appears, there the Traverſe ought to be Quod eft 
eadem Perſona ; but it once he appears, and is outlaw'd after Fudgment, there 
the Court had taken Notice of him; and 'tis ſufficient to ay that he 
was outlaw d. But it might be otherwiſe if the Defendant had expreſsly ſaid 
in Bar that D. the Plaintiff was outlaw'd, and that he is eadem Perſona 

there the Plaintiff ſhall ſay Abſque hoc that he is eadem Perſona. W ere- 
upon Lea, Haughton and Chamberlaine difallow'd the Exce tion, and 
held the Traverſe good. Palm. 188. Trin. 19 Jac. B. R. Downes v. 


Patts. 


For more of Una & eadem &c. in General, ſee Milnoſmer, and 
other proper Titles. 


Uncertainty. 


In Grants Ec. 


. Gift to A. or B. is void tor the Uncertainty. Godb. 93. pl. 104. 4 Le. 58.SC. 
in Cafe of Leeds v. Crompron. Cites 11 4 1 
13. —2 And. 


— 80 fo one of the Children of F. S. he having four. 2 And 103. Cites 


103. cites 12 H. 7. 13. 
7 4. 29. 


2. There is a Difference where a Thing is uncertain to which a Cer- 
tainty is added, and where tis certain in Icſelt. See Pl. C. 191. b. in Caſe 
of Wrotefley v. Adams, And Ibid, 395. a. in Cale of che Earl of Leiceſter 
v. Haydon. | f 

3. Warranty to 2 & Heredibus, and appoints not the Heirs of the one 
or the other or of both ot them, it is void. 2 And. 103. and Ibid. 141. 

. cites 21 H. 6. 
7 It Debtor gives to the Creditor a Horſe or any other Thing in Satis- 
faction of Part of his Debt, this thall be Bar tor no Part tor the Uncer- 


tainty. 423 3. in Vernon's Caſe. 


5. A Contract to ſell as many Trees as can reaſonably be ſpared is void. 42 2 « of 


Cro. J. 262. pl. 26. in Caſe ot Rogers v. Head, cites 1 M. Dyer. 47" 6 dirs 
in Caſe of Mervyn v. Lyds. 2 And. 142. pl. 82. cites S. C. that it is void. 


6. Many Things that are uncertain in themſelves being reduced to Cer- 
tainty by ſuch Means as either the Law appoinrs or the Party himſelf aſ- 
ns, may take effect; per Hobert Ch. J. See Hob. 174. in Cafe of 
Stukely v. Burler. 
iv Xs Uncertainty in Aſump/its, Obligations, Feoffments with War- 
ranty, Covenants c. may be reduced to a Certainty by the Precedent 
Communication and Agrcement, both in reſpect of the Time, Eſtate, Thing 


and 
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and Perſon, See Lat. 272. Sharp's Caſe Mich. 3 Car. where Inſtances are 
given of each. | 

8. Habendum in a Grant, tho' void in Law for Uncertaint yet may 
be oy 8 Equity, and will be decreed. See Chan. Rep. 8. 4 Car. Corn- 
wallis's Caſe. 


9. It is ill in Criminal Charges. See 8 Mod. 328. 330. Mich. 11 Geo. I, 
The King v. Brereton. 


As to Uncertainty in Pleadings, ſee Tit. Certainty and other Titles 
of Pleadings. And for more of Uncertainty in General, ſee 


Conditions, Fines, Grants, and other proper Titles. 


Under-Sherift. 


(A) Matters relating to Under-/heriff. 
Under- I N Under-ſherift was before the Conqueſt. Brownl. 64. in Caſe of 


= 1 have Norton v. Symms. 
Uk: — Hobart Ch. J. Hob. 13. pl. 25. in Caſe of Norton v Simms. In ancient Time he was 


, gallus Viecomitis, becauſe he exerciſed the Office of the Sheriff himſelf. 9 Rep. 48, b. in 
2 Earl ot hre sbur 's Caſe, cites Ingulph's Hiſtory, 463. inter Conſuetud ines Scaccarii And 
9 Rep. 49. b. in 8 C. ſays, that in the Stature of Weſtm. 2 cap. 39. he is call'd Subricecomes, and in the 
11 H. 7. cap. 15. he is call'd Shire- Clerk. 


But the Sta- 2. 1 H. 5. 4. Enacts, That they who have been Sheriffs Bailiffs for one 


ture 6 H. 8. Jar, ſhall not bear that Office by 3 Tears next following, except in Sheriff 


2 " wicks inheritable. 


the Sheri 
— N Officers of ary & may continue and execute their Offices within the County of the Town of Briſtol, 
from Year to Fear, in ſuch Sort as the like do in London, without any Forfeiture, natcaithſtanding the Statutes of 


42 Ed. 3. 9. and 23 H. 6. 8. 


On a Motion No Under-ſheriff, Sheriff's Clerk, Receiver, or Sheriff*s Bailiff, fall be 
for an In- Attorney in any of the King's Courts, ſo long as he bears ſuch Office under the 


formation Oban TA 


againſt one 


ſor acti . . | 
Under-1 riff of Huntingtonſhire, and alſo at the ſame time acting as an Attorney, contrary to the Sta- 


tute 1 H. 5, cap. 4. a Rule was made to ſhew Cauſe. 2 Barnard. Rep. in B. R. 295. Trin. 6 Ges. 2. 
Anon. 


3. When a Frit is directed to the Sheriff, (as a Writ on the Statute 
of Northampton to remove a Force) by the Name of his Office, and not by 
a particular Name, nor dorh expreſsly command him to do it in Perſon, 
the Under-ſheriff may do it; tor it is a Writ grounded on the Statute, 
and not a Commiſſion ; tor then it had been otherwiſe. Cro. E. 294. pl. 9. 
Hill. 35 Eliz. B. R. Levett v. Farrar. g ; 
Reſolved 4. Under-ſheriff may do all Miniſterial Things which the Sheriff may 
— * do, but not Judicial. Brownl. 64. Norton v. Symms. | 
Under ſheriff did implicitly give him Power to execute all the ordinary Offices of the Sheriff himſelf, 
which might be transferr'd by the Law, As r* of Proceſs and Executions &c. But he 9 
deal in a Nrit of Rediſſeiſin, becauſe in that the Sheriff is a Judge ; nor in that Caſe of the Writ 


WW Aſte, 
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15 22 2 2 — to go to the Place waſted ; becauſe it is perſonal to the Sheriff 


S. IF a Sheriff binds his Under-ſheriff not to return Ven, Facias's, or to in- 
termeddle with Executions 74/ the Sheriff be acquainted with it, tis againſt 
Law, and ill; per tot. Cur. Brownl. 64. Norton v. Symms. 

6. Bond by Under- ſheriff not to meddle with Executions beyond ſuch Godb. 212. 
; Sum, is void. Brownl. 65. Tri N Goldſmi 482 
a Sum, is - Brownl. 65. Trin. 7 Jac. Norton v. mith. S Cited 
12 Mod. 468. in Caſe of Parker v. Kett. Brownl. 63. Paſch. 11 Jac. Norton v. Simms, 8 P. 
Hob. 12. * 25. 8. C. according ly. Mo. 856. pl. 175. S. C. accordingly.— 8. P. agreed by Ander- 
ſon and Walmſley, in Caſe of Boucher v. Wiſeman. Noy a Cro E. 440. pl. 1. Mich. 37 & 


the Star-Chamber, and agreed by Richardſon to be good Lay. Fox y: OF ceper in 


7. It was reſolved, that the Sheriff may grant his Under-ſheriffwick 
to hold at the Sheriff s Will only ; tor it was in his Choice to make or not 
to make an Under-theritt, but [or] to exerciſe it himſelf; That an Under- 
ſleritk is in Effet? but the Sheriff 's Deputy, and thereiore, according to 
the Nature ot a Deputation, muſt be removeable as an Attorney is; ſo as 
it che Sheriff ſhould make him irrevocable, yer he make revoke him. 
There is neither Common Law nor Statute Law that makes him im- 
moveable. He is but in the Nature of a general Bailff' Errant to the She- 
riit, and to the whole Shire, as others are over the Hundred. His Oath 
appointed by the Statute 27 Eliz. is, That he thall bear himſelf well, 
tor ſo long as he ſhall continue in the Office. It is neceſſary both for the 
Publick Service, and tor the Indemnity of the Sheriff, that he be re- 
moveable by the Sheriff, Hob. 13. pl. 25. Sir Daniel Norton v. 
Simmes. 

8. If a Return made by the Under-ſheriff be denied, it ſhall be tried 
by the Under-ſheriff, and the Sheriff cannot diſavow it, it he conteſs him 
to be his Under-ſheritt. 9 Rep. 31. b. in the Abbot or Strata Marcella's 
Caſe, cites 10 H. 4. J. b. 

9. A Writ is directed to the Sheriff, and the Under-ſherif makes a * It ſhould 
falſe Return, the Sheriff ſhall be amerced, and not the Under-theriff; for be L. 5 E 
the Law doth not take Notice of him. Arg. Godb. 389. ciies L. 5 * 7 
E. . 

10. The Under-ſheriff ought always to have his Deputy to be attendant 
ia Court, to receive and execute their Commands, and to account to the 
Court of Buſineſſes which may fall out concerning the Sheriff and his 
Otfice ; and he oveht to file a Warrant of Attorney for his Hig h-ſberiſf in 
every one of the Courts at Weſftminſter-Hail, by an Attorney ot each Court; 
otherwiſe an Action upon the Statute lies againſt his High-theritf for 
ſuch Neglect. 2 L. P. R. 511. Tit. Sheritt, cices Hill. 22 Car. 
B. R. 

11. Under-ſkeriff gave Bond to High- ſberiſ without Condition, but in- 
tentionally for Pertormance of Covenants to ſave the High- ſheriff 
harmleſs from Eſcapes, and to pay the Hig b. ſberiſf out of the Profits of the 
Office 400 J. It was inſiſted for the Plaiaritt, that che Bond was void by 
the Statute againſt Farming the Office. And tor the Detendanr, thar it 
was the Plaintiff's own Agreement to pay it out of the Profits, and the 
Under-ſheriff was but his Subſtitute; tor it the Profits did not extend to 
4001. he was not to pay ſo much, but to be accountable; and it t 
amounted to more, the Defendant had no Power to call him co Accounc 
for more than the 400 l. only. Beſides the Statute was not penal, nor 
inflicted any Forfeiture or other Puniſhment on the Sheriff, if he had 
farm d the Office. Finch C. was of Opinion ſeemingly, that the 400 l. 
ought to be paid; but referr'd it to a Trial at Law in the next County 
whether he was to have the 400 l. or no. 2 Chan. Cafes, 48. Hill. 32 & 
33 Car. 2. Lockner v. Strode. 
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594 Union. 

12. The High-ſheriff, who need not make an Under-ſberiff, if he will, 

may make his Bailitts and Precepts to them; yer if he make an Under. 

ſheriff, of neceſſary Conſequence he gives him Power to make Bailiffs 

and Precepts, without acquainting him there with; and this he can do 

only by Virtue of his Deputation; per Holt Ch. J. in delivering the 
Opinion of the Court. 12 Mod. 468. in Caſe of Parker v. Ketr. 

13. The Depury-ſheriff mu/t act in the Name of his Principal, becauſe 
the Writ is directed to the High- ſheriff, and the Under-ſheriff acts under 
the Authority and Command of the Writ, and therefore muſt act in the 
Name of him to whom the Writ is directed; per Holt Ch. J. in deli- 
vering the Opinion of the Court. 12 Mod. 468. Paſch. 13 W. 3. in Caſe 
of Parker v. Kett. | 

14. An Under-ſheriff, by Virtue of his Office, is included in ſeveral] 
Atts of Parliament, tho' not named. 10 Mod. Arg. 289. cites W. 2. I. 
and 25 E. 3. 17. and W. 2. 18. F. N. B. Elegit 266. b. Tit. Elegit, and 
4 Rep. 64, 65. Fulwood's Caſe. 

15. Where a Statute appoints any thing to be done by the Sheriff, and 
preſcribes no particular Manner tor doing it, that makes ir neceſſary to be 
a perſonal Act, there the Under- ſheriff may do it, tho” the Sheriff only is 
mention'd. But where the Manner and Circumſtances injoin'd and pre- 
ſcribed. by the Act, make it a perſonal At, he cannot. Arg. 10 Mod. 290. 
Hill. 1 Geo. B. R. in Caſe of Kitſon v. Fagg. 


For more of Under-ſheriff in General, fee Fees, Sheriff, and other 
Proper Titles. | 
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* Union. 
Fol. 778. 


LENNY 

* This Title 

is miſplaced 8 
in Roll, be- 

ing put 

after Tit. 


(Voucher. . | 
1 (A) Union. Advowſon. Good or not. 


i. IF a Church and a Vicarage are united, being ſeveral Pariſhes, upon 

a Surmiſe that they are diitant but a Mile, aud but few Inhabi- 

tants, and becauſe the Church of the Vicar is in Decay, where thole 

Surmiſes are falſe, the Anion is void. Mich. 9 Car. B. R. between 4 

Prohibi- Robert Mordant and Dobſon Curtam, where the Church of Vale 
tion (Ml Dewe/! and the Vicarage of Kader ne, iu the Diocels of Marceſtet 
& S were. united. upon the ſaid Suriniſes; and the Inhabitants mere] 

er Powell j. lued in the Spiritual Court to compel them to come to ane Church, 

L4. Raym. AND therefore a Prohibition granted, if no Cauſe ſhewn at a Oay- 
Rep. 195- And afterwards Mich. 10 Ja. B. R. a Prohibition granted ablo- 

z in Caſe lutely. 


of Reynold- Kb 4 ; 
ſon v. Blake and the Biſhop of London. Cro. E. 5or. in the Caſe of Juſtin v. Twyne, 


it was ſuggeſted by one of the Civilians, that the Union in that Caſe was made upon a falſe bans, 


——— 20 


a * 
* _— _ ie * 6 X * * ** 2 b „ as = Ke . . 2593 
— if — 


Union. 595 


and therefore void: But the Court ſaid, that they were not to dif; ute of the Validity thereof; beca 
that comes in Queſtion in the Spiritual Court. n F — 


2. Annexation or Conſolidation ſhall be made where the Church is void, See (C) pl. 
becauſe if it be made when the Church is full, it is void. And the ſame 3: & 3 in the 
Law of Appropriation ; per Kebill. Br. Appropriation, pl. 5. cites 6 Notes 
H. 7. 13. 14 

% It was agreed per omnes, except Townſend, that the Union and 
Annexarion of the Chapel of E. to the Preſident and Scholars of the Col- 
lege of M. and their Succetfors, is good. Contra Townſend, becauſe a 
Thing united ſhall be united to a Thing of the ſame Nature, and the Chapel 
is a Jead Thing, and ſo is the College, and therefore thall be united to 
the College, and not to the Maſter and Scholars. Br. Appropriation, 
pl. 9. cites 11 H. 7. 26. 


(A. 2) Union. By whom. Advowſon. 


1. B* the Aﬀent of the Patrons, the Ordinary, and the King, an union S. P. and 

of two Churches may be made. * 7 ES. 3. 27. P. 38. 39 El. 7 ordain 
B. R. between + Au/fer and Twine; per Curiam, except Popham, „ent ©, 
who doubted of whacſoever Value the Churches are. 


it, and who 
ſhall be 
Patron. Br. Appropriation, pl. 2. cites 5o E. 3 26 S C. 

+ Mo. 661. pl. 904. S. C. adjudged, That where the one Church was of 101. Value, and the other 
of $1. and lay within a Mile the one of the other, the Ordinary might conſolidate them; and it the 
Patron confirms it, and afterwards the King confirms it, this is a good Conſolidation, as the Common 
Law was before the Statute 37 H. 8. but otherwiſe fince. [The latter Part of the Report omitted here, 
cems miſprinted.}—Cro. E. 500. pl 21. S. C. and held accordingly by 3 Juſtices ; and Popham agreed that 
tuch Union was good at Common Law, and that it was not material whether the Queen's Aſſent be pre- 
cedent or ſubſequent ; but thought it not good now, ſince the Statute 37 H. 8. For tho' the Statute is 
in the Affirmative, That the Ordinary may make an Union where the Church is under the Value of $1. 
yet therein is a Negative implied, viz. That he ſhall not, where the Church is above $1. But Gaw- 
dy and Feriner e contra, that the Statute is only in the Affirmative, and ſo takes not away the Common 
Law ; and that by Conſent of the King, Patron, and Ordinary, an Union may be of Churches of any 
Value v hatfoever. And afterwards upon hearing Civilians, who agreed that by the Canon Law the 
Ordinary, with the Patron's Aſſent, might have united 2 Churches, tho' either of them were worth 
160 |, a Year, ard ſufficient to maintain a Miniſter of itſelf, and this by the expreſs Text of rhe Canon 
Law, by Aficnt of Popham, it was adjudged for the Defendant that it was a good Union. 


2. AnUnion may be made of 2 Churches, in Time of Vacation, by 
Patrons and Ordinary, wirhour the Aſlent ot the King, becaute the Ring 
does not loſe the Benefit of Lapſe by it, as he does in Caſe of Appro- 
oye, E 1 39 El. B. R. between en aud Twine; per Cu- 

m. 259. 19. 
T3 If the — n and Chapel are in 2 Dioceſes, both Or- See Tit Pre- 
dinaries muſt concur to make the Union. Watſ Comp. Inc. S vo. 329. A bet | 
cap. 16. cites 11 H. 4. fol. 8. and 26. and Pl. C. 497. b. and fo muſt l. 4 
both Patrons in all Unions; and cites 11 H. J. 8. 6H. 7. 13. 46 All. 

o E. 8. 46. E. 3. 48. | . 

* of the of # * be a Biſhop, the Aſſent of the Dean and 
Chapter muſt be had. Watſ. Inc. 329. cites 2 Roll's Abr. 337. 
Paſch. 10 Car. Leigh v. Hellier. Tit. Preſentation (B. bY pl. 3. 

5. 1) Car. 2. cap. 3. S. 1. Enacts, That in every City or Town rata, 
which hath a Mayor and Aldermen, and particular Fuſtices of Peate, by 
Charter or Commiſſion, or Bailiff or other Chief Officer, and ether * 
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by the like Charter; and ubere 2 or more Churches or Chapels, or a Church 
and a Chapel, and the Pariſhes. thereunto belonging, do lie within the ſaid 
Corporation, there the Biſhop, by the 7 of the Mayor, Aldermen, and 
Fuſtices of the Peace, or other Chief Officer or Officers, and ꝙ the Patron, 
ſhall or may unite the ſaid Churches or Chapels, or Church and Chapel, and 
appoint at which the Inhabitants ſhall uſually meet, and which of the ſaid 
Churches or Chapels ſhall be united and annex'd to the other, which ſpall be 
the Church Preſimtativa And the Pariſhioners, Landholders, and In habi- 
tants of the ſaid Pariſh ſo united, ſhall after ſuch united Churches become void, 
pay all ſuch Titles and Dues as did belong to the Incumbent of the united 
Church, unto the Incumbent of the Church or Chapel to which it ſhall be ſe 
united. 


(B) Union. How it ſhall be made. 


Tro F. 550. 1. IN Time of Vacation of 2 Churches the Ordinary may unite and 
. 21. 5. C conſolidate them, by Aſlent ot rhe Parrons, the King confirming 


ut I do pot 


obſerve the it alter, und this Union is good, tho the King does not commence 
Reaſon of the Union, and tho the Patron gives his Alient before the Union ; 


o 1 for it is not material which ot them commences the Union, it the Words 
ere. But 


fre (A. 2) are ſufficient, tho the Ordinary be the principal Agent, becaule he 
ſupra, pl. * lays Unimus &c. and he has the Cure of che Souls. + 38, 39 El. 


2. in the B. R. between ten and Twine, udjubged. 


Notes. 2. 37 H. 8. cap. 21. F. 3. Enacts, that an Union or Conſolidation of two 
Churches, or of a Church and Chapel in one, the one of them not being above 

the yearly Value of 6 J. as valued to the King, and not diſtant from the ut her 

above one Mile, may be had by the Aſſeut of the Ordinary of the Dioceſe, and 

of the Incumvents, and of all ſuch as have a Right to the Patronages, being of 

Pal Age. And ſuch Unions ſhall continue for ever in ſuch Manner as ty 


Writing under the Seals of ſuch Ordinaries, Incumbents and Patrons, fvall 
be declared. 


Watſ. Comp. F. 6. Provided that all Unions to be had within any City or Town Corporate, 
Inc. 8vo. without the Aſſent of the Mayor, Sheriffs, and Commonalty of the City, or of 


— oy beg ſuch Bodies Corporate of other Towns, by the Names of their Corporations un- 
to him that der their Common Seal, ſhall be void. 

this Clauſe 

extends to all Unions cbatedver that ſhall be made, viz. as well to thoſe which ſhall be made with the 
King's Confirmation, as to thoſe that ſhall be made according to the Direction of this Statute, becauſe 
rhe Words thereof are general, and with a Non Obſtame. (Quzre) And that Unions may be made 
of Churches in Cities and Corporations, according to Stat 17 Car. 2. the Patronage whereof belongs to 
Biſhops, ſeems to be warranted by the ſaid Starure ; but it is a Doubt whether ſince the Stat. 1 Eliz. an 
Union can be made of other Churches not within a City or Corporation, the Patronage of which 13 
a toa Biſhoprick, ſo as to bind the Succeſſor, altho' the Conſent of the Dean and Chapter be 
had. And it ſeems that it cannot; for altho* the Caſe of Leigh and Rellier, 2 Roll. Abr. page 357. re- 
ported by Rolls, ſeems to admit that ſuch an Union is good, the Dean and Chapter conſenting, yet it 
appears not but that that Caſe was before that Statute 1 Eliz for it is ſaid by the Report to be before 


13 Eliz. 


3. In 8H. 3. the Patron of M. purchas'd the Advowſon of the Rectory of 
K. in the ſame County, and always after preſented only to the Church of M. 
cum Capella de K. as appear d by the Regitter of the Biſhop of the Dio- 
ceſs ; yet this does not make an Union ot the 2 Churches, but K. remains 
a Church in Right, and the Franktenement is in Suſpence, and nor in 
the Patron of M. as Diſſeiſor; for the Entry of the Patron in Time ot 
Vacation, is no Tort, nor gains any Franktenement. And fo a Preſen- 

tation 
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tation by the Queen to the Church of K. by Lapſe was held ood. Say, * 
1. pl. 46. Paſch. 22 Eliz. Anon. y Laple, was held g v 


8 — 
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(C) Union. In what. Caſes, and the Conſequences, 


1. FF 20 Churches are feeble, ſo that the Parſons cannot have their Sufte- 
nance for the Charges which iſſue out of them, the Ordinary, by Aſſent S. F. That 


of Patrons, may make Conſolidation of the two, and make all one; and r 


tor Debate of the Preſentment Quare Impedit ſhall lie at the Common Churches 
Law; Per Finch for Law, quod Nemo negavit. Br. Appropriation, pl. were very 
. E. 3. 28 r, the 

1. cites 40 E. 3. 28. ing's Con- 
ſent was not neceſſary, becauſe his Concern was ſmall ; but if they were of reaſonable Value, then his 
Conſent muſt concur, becauſe an Advowſon lay in Tenure, and might be held in Capite ; and therefore 
the King might be prejudic'd in his Ward, and alſo he might be barr'd of a Caſual Profit, as a Lapſe 
which probably might happen ſooner where 2 Churches were, than where there was but one; Per 
Powell J. Ld Raym. Rep. 195. Paſch 9 W. 3, in Caſe of Reynoldſon v. Blake, and the Eiſhop of 
London; cites 5 E. 3, 26. [But it ſeems miſprinted for (50) E. 3. 26. 27] 


2. 37 H. 8. cap. 21. S. J. Enatts, that where the Inhabitants of any poor 
Pariſh, or the more Part of them, within one Tear after the Union or Conſoli- 

dation of the ſame Pariſh, by Writing ſhall aſſure the Incumbent for the yearly 
Payment of ſo much Money, as with the Sum that the Pariſh is od, at iu 

the King's Court, ſhall amount to 8 J. to be paid yearly by the Inhabitants to 

the Incumbent and his Succeſſors, ſuch Unions or Conſolidations ſhall be 

void, 

3. 17 Car, 2. cap. 3. S. 2. Enafts, That notwithfanding ſuch Union, If two 

each Ld the Pariſhes ſball continue diſtinct as to all Rates and Privileges, 1 
and Church-wardens hall be elected for each. * 


be united, 
: the Repara- 
tien ſhall be ſeveral as before. Hob. 6-. pl. 71. in Caſe of Aſton Pariſh v. Caſtle-Birmige Chapel. 
The 2 Churches of M. and N. were united by the Statute, and the Church of M. appointed to be the 
Preſentative Church. Afterwards the Church of N. was demoliſh'd, and Houſes built on the Ground. 
F. was an Inhabitant within the Limits of N. and libell'd againſt for refuſing to contribute to rhe Re 
pairs cf M. And upon a Demurrer to a Declaration in a Prohibition brought by him, the Queſtion 
was whether F. was contributory to the Repairs of M. It was argued for the Plaintiff, That an Union 
of Churches intended no more at Common Law than a Conſolidation of the Tithes, but that the 
Bounds thereof continued diſtinct, as before the Union; for an Union is always with Reſpect ro, and 
for, the Benefit of the Parſon, and not to confound the Diſtinction of Pariſhes ; but that they ſhall re- 
main ſeparare to all Purpoſes, notwithſtanding the Union ; and beſides, it is provided b this Statute, 
that the Pariſhes ſhall remain ſeparate. And the Court inclin'd ro continue the Prohibition for the 
Reaſons above. Carth. 238. Paſch. 4 W. & M. in B R. Feldown v. Beale. dee Stat. 4 & 5 W. 
& M. cap. 12. Infra, pl. 8. : f R 

Upon a Motion for a Prohibition to a Suit in the Eccleſiaſtical Court, upon a Rate apainſt the Inhabi- 
tants of the Pariſh of M. to contribute to the Repair of the Church of S. ro w hich Pariſh the Pariſh of 
M. was united by the 4d for rebuilding the City cf London, it was argued, that tho' by this Act the 
Churches are united, and this Church is become the Pariſh-Church to both Pariſhes, ver the Pariſhes 
remain diſtinct, and the Inhabitants of S. cannot. make a Tax to charge the Inbabitants of M. As if in a 
Market-Town 2 Churches are united, and one of them is order d to be pull'd gown and the other is the 
only Church in common to both Pariſhes, yet this does not unite the Pariſhes, OQued {uit conceſſum 
per Holt Ch. J. Bur he ſaid, that there may be a Difference between ſuch an Cn by the Patrons and 
Ordinary according to their ordinary Power by Law, and an Union as here made by Act of Parliament; 
for in the firſt Cate the Churches are united, yet ſuch Union does not make one the Pariſh-Church te 
the other Pariſh ; but they as to this Reſpe& remain as before; but here the Church is become the Pa- 
nſh-Church to both Parihes, and therefore it may be reaſonable that both Pariſhes ſhou'd contribute 
to the Repair of it. And upon being moved agian, the Court fad a Prohibirion ſhall go, for 
now the Church of M. is taken away, and the Church of S. by the expreſs Words of the Act, 
made the Pariſh-Church of both Pariſhes, and in all Reſpects as it it had been always the Pa- 
riſn Church of both Pariſhes; and then by Conſequer ce, in Law both Pariſhes ought to contribute ro 
the Repair of ir. And it was not the Intent of the Act to diſcharge the Pariſh of M. f.om contri- 
buring to any Pariſh-Church, as they would were they not chargeable to the Repair of this. The Rule 
for Prohibition was diſcharged. Skin. 588. 616. Mich 5 W. 3. B. R. The Pariſh of St. Swithin v. 
St. Mary Botha w. 

” N Set. 2, 
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The King F. 3. Where one or more of the Churches Gall be full at the Time of ſuch 
was ſeiſed Tuion, the Union ſpall take Effet? upon the firſt Avoidance, and the ſeveral 
of the Ad- Patrons thall preſent by Turns, in ſuch Order as the Biſhop, with the Con- 


vowſon of ' | 
the Vicinee ſent of the Mayor Ec. and of the Patrons, ſhall determine, ſaving to the 


ef L. in the King all Tenths and Firſi-Fruits, and alſo reſerving all Procurations and 


Diecef of Peyſiong 
A. in Ire- iſh 


land, and the Arch Bp. of A. was ſeiſed of the Adyowſon of the Rectory of the Churchof A. The King's 
Incumbent dicd, aud during ſuch Vacancy the ArchBp by an Inftrument &c. by Virtue of this Statute, 
united L. and A. The King preſented another Vicar. The Archbiſhop refuſed to admit him. The King 
brought a Quare Impedit againſt the ArchBp. and Judgment was given againſt him in B. R. in Ireland 
whereupon Error was brought in B. R. in England. The Court was of Opinion, that this Statute never in- 
tenced any Union ſbould be made of the 2 Churches after an Avoidance in one; for by the Common Law (b 
w hich this Act muſt be conſtru'd) there could be no Union but by the Conſent of both Patrons; nei- 
ther could ir be made in præſenti, bur by the Conſent of both the Incumbents, tho the Patrons did agree 
to unite, tho” it might be made in futuro without the Conſent of the Incumbents. Therefore it would 
be very hard to conſtrue this Statute fo as to make an Union good, where both the Churches are nor full 
ar the Time the Union was made ; for *cis not ſo by the Canon Law in Caſes of Preſentation and Conſo- 
lidation, and it is that Law which ſhould direct in this Gaſe. "Tis clear that the King cannot be diveſted 
of any of his Prerogatives by general Words in an Act of Parliament, but that there muſt be plain and 
exurc!s Words for that Purpoſe, tho” all his other Rights are no more favour'd in Law than the Rights 
of his Subjects ; and "tis likewile clear, that general Words in an Ac of Parliament may be qualified 
by ſubſequent Sentences or Clauſes in the ſame Statute; but certainly it was never the Intent of the 
Legiſlature, by this Act, to work a Wrong to any Patron; but it this Union ſhonld be good, it would 
diveſt the Kirg, of that Right which was already veſted in him, to preſent to this Vicarage ; and ſuch a 
Conſtruction of the Statute would be a Damage not only to the Crown, but it may happen ſo to be to 
ſ-veral other Patrons. Kefides in this Caſe, there being 2 Bene ices united after an Avoidance in one, 
"tis plain that the Archbiſhop made the Union for his own Benefit, which is againſt a Principle in Lay. 
The whole Court agreed that the Judgment in Ireland ſhould be aſhrm'd. 8 Mod. 7, 8. Mich. ; Geo 
1:21. The King v. Archbiſhop of Armagh. 


S. 4. Provided that no Union made ty Virtue of this Af, Le eſfectual, un- 
til it be regiſter'd in the Regiſter-bon of the Biſhop. 

H. 5. No Union made by Virtue herecf ſhall be effeftual, where the ſetiled 
Maintenance belonging to the Incumbents ſhall exceed 1001. per Ann, une 
the major Part of the Pariſhioners under their Hands deſire otherwiſe. 

S 6. Every Miniſter of Churches united according to this Act, ſhall be the 
Incumbent thereof, ſo as ſuch Miniſter be a Graduate in one of the Univer- 
ties of this Kingdom. : 
- yo peo 4 In Ejectment upon a ſpecial Verdict, the Caſe was, that H. and P. 
5 Skin, 2 Churches, were united by the AF of 22 Car. 2. cap. oP ay rebuilding 
016. in Caſe the City, to the Church of St. Mary le Bow; but a Proviſion was made, 
of the Pariſh that the Miniſters incumbent + 2 the Fire, ſhould receive their ancient Re- 
- 8. _ venue during their Lives, Fa ong as they aſjiſt to ſerve the Cure of the 
chat * wa Church to be rebuilt, in ſuch manner as the Bithop ſhall appoint. And 
reſolved that afterwards by 22 C23 Car. 2. cap. 15. it was provided, that where any of 
their Cures, the Pariſhes united became void after the Fire, by Death or «therwiſe, the 
- 2 ſurviving Incumbent ſhould have the Profits of ſuch vacant Beneſice as amply 
Cr ab. 4s if he were Admitted, Inſtituted, and TIndutted to it. The Incumbent of 
lutely taken H. ſurviving the other, claim*d the Rectory of St. Mary le Bow ; but 
away, and adjudg'd againſt him, that this Clauſe extended only to ſuch Churches 
that Roy as became void after the Fire, and before making the Act. 2 Jo. 160. 
Stipendia. Trin. 33 Car. 2. B. R. Pullen v. Hutchinſon. 
ries ; and that this Caſe was affirm'd in Error. | 


5 P. 1 5. Union was of Spiritual Conuſance till 37 H. 8. 21. and then the 
ee. Temporal Court took Cognizance of ir, and the Incumbency of the Churches 
Powell J. united is extint ; but Tithes and Modus continue afterwards ; Per 
and 199. pr Powell. J. But per Treby Ch. J. The ancient Church or Rectory remains 
8 but this is a new Creature, a new Church, a new Patronage, a No- 
1 y in? vum aliquod Tercium. 1 Salk. 165. pl. 4. cited in Caſe of Harman v. 
Caſe o Rennew. 
Reynoldſon 


v. Blake and the Biſhop of London. . 
oh: 6. Union 


. 


Union. 
by Union of Churches, by Concurrence of Parſon, Patron, and Ordi- That was 


nary, was at Common Law, but not of Pariſhcs; Per Holt Ch. I. 1 Salk, 4% «5 an 
165. pl. 4. Mich. 7 W. 3. B. R. Harman 4 Renew. J Adpropria- 


another; but ſtill the Pariſhas were diſtiact, and that made not the Pariſh Church of A. to be the Pa- 
riſh Church of B. but the Incumbent was as well the Incumbent of B. as A. and is obliged to ſerve the 
Cure if neceſſary. 12 Mod. $2. S.C. 


7. Upon an Union at Common Law, or by the Statute of Hen. 8. tho” 
one Church be united to another, yet this does not unite the Pariſhes, or bind 
the Pariſhioners ot the Church united, to reſort ro the Church to which ir 
is united, bur it is only an ya: 4eng of the one Church to the other; ſo 
that the Incumbent and his Succeſſors of the other Church, ſhall be Par- 
ſons ot the Church united; but this notwithſtanding he is bound to ce- 
lebrate Divine Service &c. in the Church united; and the Inhabitants 
are not bound to reſort to the other Church; Per Holt Ch. J. Skin. 
616. in the Pariſh of St. Swithin's Caſe. . 
8. 4& 5W.& M. cap. 12. F. 2. Enatts, That where any Churches fhall be This Statut 


united by Virtue of the Ad 17 Car. 2. cap. 3. and one of the Churches ſhall extends only, 
l 


to Unions 


be demoliſh*d ; as often as the Church Preſentative ſhall be out of Repair, or * 
there 21 be need of decent Ornaments for Pafemalar 07 Diois: d en the _— V Sings 
Pariſhioners FA the Pariſh, whoſe Church ſhall be then demoliſi d, ſhall pay, to- Statute 17 
wards the Charges of ſuch Repairs and Ornaments, ſuch Proportion as the Car. 2. as 
Biſvop ſpall 7 the Union direct, and for Want of ſuch Direction, one third pf K 4 
Part of ſuch Charges, as the ſame ſhall be rated ; and in Default thereof Word, of 
ſuch Proceedings ſhall be had againſt them as for the Reparation and Orna- it, ſo as to 


ments for their own Pariſh Church. Unions made 
| in other 


Caſes, the ſame ſtill remains as it was, viz. the Pariſhioners of the Church united are not contriburory - 


to the Repairs and Ornaments of the Church to which the Union is made, according to Hobart, 67. 
Neither can they, I ſuppoſe, bury their Dead there, but muſt provide Burial-places for themſelves as 
before the Union made. Watſ. Comp. Inc. Svo. 334 cap. 16. 


(D) Pleadings. 


1. E who pleads Union of a Chapel to the College &c. ball ſay who Br. Appro- 
made the Union, as the Pope, or the Ordinary &c. For to ſay priation, pi. 


= Af in hac parte requiruntur is not ſufficient 9. cites S. C. 
Concurrentibus illis que de jure in hac p 9 3 


by ſuch general Words. Br. Pledings, pl. 168. cites 11 H. 7. 8. k eee 

fol. 26. that 
the Avowry [it being in Replevin] was adjudged good, notwithſtanding it was not expreſſed who 
made the Union, 


2. Union was made concurrentibus his que in hac parte de jure re- 
quirebantur ; and exception was taken, that it was t ſurd by whom the 
Union was made; but it was anſwer'd, that this was the Act of a Spiri- 
tual Judge, and rhe Common Law would nor examine it no more than 
Sentences of the Spiritual Court, and cited 11 H. 7. 8. 26. And at that 
Time the Law was very uncertain What Churches were poor enough, 
which gave Occaſion to the making of the Act 37 H. 8. cap. 21. which 
gave Juriſdiction to the Common Law to examine it Unions were well 
made; per Powel J. Ld. Raym. Rep. 195. Paſch. 9 W. 3. in Caſe of 
Reynoldſon v. Blake and the Bithop of London . 


For more of Union in general, See Appropriations, Firſt Fruits 


Mortmain, and other Proper Titles. 
Union 
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Union of England and Scotland. 


K — th. 


fbid. 583. 1. CYVEEN Anne, by Letters Patents bearing Date after the Union of 
ſays the Dit- England and Scotland, created the then Duke of Queensbury, 
oy A then a Scotch Peer, to be an Engliſh Peer, by the Title of Duke of 
that in the Dover &c. who by Virtue of that Patent was afterwards ſummon'd by 
late Duke Writ to Parliament, and was introduced accordingly, where he root his 
of Yamil- Seat and continued to /it and wote in two ſucceſſjve Parliaments, and no Ob- 
ton eg ell on was made to ſuch his Right at any Time during his Life. The 
dy the Lords Duke died leaving his Son an Infant, who on his coming to Age peti- 
(Thurſday tion'd the King to Cauſe a Writ of Summons to be iſſued for his coming 
20 Decem- and voting in Parliament. This was reterr'd to the Houſe of Lords who 
yr oh Ly heard Counſel at the Bar of the Houſe, but upon the Debate, the Majo- 
tent of Ho- Tity of Peers Were againſt allowing the Claimant the Privilege of Sitting 
nourgranted in their Houſe. Wms.'s Rep. 582. to 593. pl. 169. Mich. 1119. The 


to any Peer Duke of Queensbury and Dover's Caſe. 
of Great 


Britain, who was a Peer of Scotland at the Time of the Union, ſhould intitle him to fit in Parliament, 


2. In the Caſe of Lord Grantham & al. v. Gordon upon a Forfeiture for 
Attainder of Treaſon Wms.'s Rep. 617. Hill. 1719. there is a Memo- 
randum, that in that Caſe it was admitted by the Counſel of the other 
Side, that by the late Statute for the Union of the two Kingdoms, Trea- 
ſons, and Proſecutions for Treaſons, are the ſame in Scotland as in England. 
And there is a Note added at the End of the ſame Caſe, that the like 

Determination was made by the Lords in the December following, in 
the Caſe of Grantham & al. v. Farquharſon. 
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